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THE SLOW -BURNING GENOCIDE OF MYANMAROS
ROHINGYA

Maung Zarni and Alice Cowley

Abstract  Since 1978 the Rohingya a Muslim minority of Western Burma
have been subject to a stasponsored process of destructidrhe Rohingya havdeep
historical rootsin the borderlands of Rakhine StaMyanmar and were recognized
officially both ascitizens andasan ethnic group byhreesuccessive governments of
postindependence Burmaln 1978 General Ne WinOs socialist military dictatorship
launched the first largscale campaign against the Rohingya in RakBitaewith the
intent first of expelling them en masse from Western Bum@ma subsequently
legalizing the systematic erasure of Rohingya group ideatfity legitimizing the
physical destructianThis on-going process has continued to the present day under the
civilian-military rule of President Thein SeinOs government.eSi6&2, theRohingya
have been subject t@newed waves of hate campaigns and accompanying violence,
killings and ostracization that aim both to destroy the Rohingya ampermanently
remove them from their ancestral homes in Rakhine State.

Findings fromthe authorséhreeyear research on the plight of the Rohingya lead
us to conclude tha@ohingya have been subjecta@rocess oflew-burning genocide
over the pasthirty-five years. The destruction of the Rohingya is carriedbotit by
civilian popdations backed by the state and perpetrated directly by state actors and
state institutions.Both the State in Burma and the local community have comanitt
four out of five acts of genocide as spelled out by the 1948 Convention on the
Punishment and Prevention of the Crime of GenociDespite growing evidence of
genocide, the international community has so far avoided calling this $gale human
suffering genocidebecase no powerful member states of the UN Security Council
have any appetite to forego their commercial and strategic interests in Burma to
addresghe slowburning Rohingya genocide.

An International Judge, PeopleOs Tribunal on Sri Lanka, Germany (2013); Fellow, Center of
Democracy and Elections, the Unisgy of Malaya, Kuala Lumpur; and Visiting Fellow (2018),
Civil Society and Human Security Research Unit, London School of Economics, Zarni was born, lived
and universityeducated in Mandalay, Burma, from 1863988. He never met a single Rohingya
throughout the course of his life in Burma. Further as an indication of the effectiveness of the anti
Rohingya policies and propaganda adopted by successive Myanmar military governments he had not
even heard of the word Rohingya while living in the countije was introduced to the issue of
Rohingya persecution by his colleague Alice Cowley only about 4 years ago, and came to accept the
Rohingya as one of his own fellow Myanmar peoples based on the strength of the empirical evidence.
Outraged by the level dftrocities committed against the Rohingya in the name of Myanmar people and
religion, he has been using his scholarship in order to quell myths and rumors detrimental to the
Rohingya welbeing. Zarni holds a PhD from the University of Wisconsin at Madand MA from the
University of California at Davis.

Consultant Researcher, Equal Rights Trust (ERT), London. Alice Cowley, BA First Class
(School of Oriental and African Studies or SOAS) and MA with distinction (Institute of Education), both
at the University of London, has worked with various refugeas fibyanmar since 2000. In the early
20000s, she lived and worked as a teacher in a Karenni refugee camp alongBlenTése border and
became aware of MyanmarOs persecution of the Rohingya and tRehingya ethnic nationalism
among the Rakhine pdiial refugees. No sooner had she joined the ERTOs Statelessness and Nationality
Project in 2009 than she began researching about the persecution of the Rohingya. Both researchers have
since worked with Rohingya refugees in various capacities and aediffevels of the Rohingya issues
in London, Bangkok, and Kuala Lumpur.
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l. INTRODUCTION

QVhat can we doBrother, they (the Rohingya) are tow@mny?
We canOt kill them all.@x-Brigadier General, formerly
stationed in Arakan or Rakhin8Btate, and Ambassador to
Brunei, Fall, 2012

OHow can it be ethnic cleansing? They are not an ethnic
group.OMr. Win Myaing, the official spokespesa of the
Rakhine State Governmemay 15, 208.

OWedo nothave the term ORohing®® Myanmar President
Thein Sein, Chatham House, London, July 2013*

OThere are elements of genocide ilkHRae with respect to
Rohingya. . . . The possibility of agenocide needs to be
discussed.lI myself do not use the term genocide for strategic
reasons.O Tomfs OjZa Quintand/nited Nations Special
Rapporteur for Hman Rights, London Conference on
Decades of Stat8ponsored Désiction of MyanmarOs
Rohingya, Apil 28, 2014’

Over the pastthirty-five years, the State in Myanmarhas
intentionally formulated, pursued, and executed national and|stete
plans aimed at destroying the Rohingya people in Western Myahmar.
This destructionhas been statgponsored legalized, and initiatedby a
frontal assault on thiglentity, culture, socialoundation and historyof the
Rohingyawho area people with a distinct ethniculture They are a
borderland people whose ancestral roots and cultural ties lie along the post
colonial borders of todayOs Myanmar, a former British colony until its

1

2012).
2

Interview with Thet Oo Maung, ERBrigadier Gen. and Ambassador to Brunei, in Brunei (Aug.

Jason SzepSpecial Report- In Myanmar, Apartheid Tactics Against Minority Mims
REUTERS May 15, 2013, http://mobile.reuters.com/article/topNews/idUSBRE94E00020130515?i=3&
irpc=932. Mr Win Myaing is a Buddhist Rakhine official spokesperson of Rakhine State Government.
Id.

% Mark Inkey, Thein Sein Talks at Chatham HousBEwW MANDALA, July 17, 2013,
http://asiapacific.anu.edu.au/newmandala/2013/07/17 Meimtalks-at-chathamhouse/.

Maung Zarni,Press Release: United Nations Expert Says There Are OElements of GenocideO
Against MyanmarOs Rohingy&ARNIG BLOG (Apr. 28, 2014), http://www.maungzarni.net/2014/04/
pressreleaseunitednationsexpert.html#sthash.AFAEnbbr.dpuf (last visited May 24, 2014).

> David Mephampispatches: Burm#® OExcuse Me, Mr. President . , .6UM. RTS. WATCH,
July 19, 2013, http://www.hnerg/news/2013/07/19/excusee-mr-president.
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independence in 1948, and Bangladesh, formerly East Pakighach
gained its independence fmoPakistan in 1971Their identity as a ethne
linguistic group was recognized under segsive Burmese regimes after
independence in 1948 and was systematically erbgdtie increasingly
anti-Muslim military-controlled governments sind®62° In MyanmarOs
state media, official policy documents, and school textbabksRohingya

are referred to aBengali, a racist local reference, and are portrayed as
illegal economic migrants from the colonial time, who are a Othreat to
national security, a portralythatthe bulk of the Burmeseave accepted as

a factover the pastive decades. In contrashe international community
continues to recognize the Rohingya as an ethnic drdie Sate andhe
predominantly Buddhist society haweellaboratedwith the intent to de
indigenize, illegalize, dehumanizand destroy a people whose ancestral
home is in Myanmar.The evidence of the intent to destroy the Rohingya
people oer the pasthirty-five years through assaults on their identity,
killings during multiple pogroms, physical and mental harm, deliberate
infliction of conditions of life designed to bring about the groupOs
destruction, and measures to prevent births, thadauthorgo conclude
that MyanmaOs Rohingya are the victimsggfnocide caied out jointly

by the central political state and aMuslim ultranationalists among the
Buddhist Rakhine peoples.

Rohingyais an ethnereligious termmeaning Muslimpeoplewhose
ancestral home is Arakan or RakhimeMyanmar® To date, the total
number ofRohingya in Rakhine State are estimated at over one million,
the majority of whom live in three townships of North Rakhine State, and

® For an ondline selection of fully authenticated ID cards and other proofs of the Rohingya

existence, identity and citizenship in Burma or Myanmar, see Maung Z&miQfficial Evidence of the
Rohingya Ethri ID and Citizenship which the Burmese Ethand Genocidists DonOt Want You to, See
ZARNIG BLOG, http://www.maungzarni.net/2012/08/toéficial-evidenceof-rohingya.html.

For instance, international visitors to the couRtigcluding the veteran angipartheid
campaigner of South Africa Desmond Tutu, U.S. President Barack Obama, BritainOs Speaker of the
House of Commons John Bercow and s® drave all referred to the Rohingya as ORohingya.0 As a
matter of fact, in his public lecture at Rangoon Univgren August 1, 2012, MP John Bercow stated
emphatically that to call the Rohingya OBengaliO is mentally OhurtfulO to the Rohingya and amounts to
Oracism.O For BercowOs lecture see Shwe Ma&AgSpeaker of The House of Commons in Yangon
YouTuee (Aug. 2, 2013), https://www.youtube.com/watch?v=zUNI_ngFAql. For the transcript of
President ObamaOs speech at Rangoon University, see Barack Obama, U.S. President, Remarks by
President Obama at the University of Yangon (Nov. 19, 2@G\2)jable athttp://www.whitehouse.gov/
the-pressoffice/2012/11/19/remarkpresidertobamauniversityyangon.

8 Michael W. CharneyBuddhism in Arakan: Theories and Historiography of the Religious Basis
of Ethnonyms KALABAN PRESS NETWORK, July 8, 2007, http://www.kaladanpresg/index.php/
scholarcolumnmainmenu36/58arakanhistoricatseminar/71&uddhismin-arakantheorieand
historiographyof-the-religiousbasisof-ethnonyms.
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the vast majority of whom areaseless. Since the violence of 201Byer
140,000 people remain displaced saventysix camps and camiike
settings across Rakhine Statiee bulk of which are Rohingya and other
Muslim minorities from Rakhine Stat®. Roughly 36,000 Rohingya and
other Muslimsin communities across Rakhine State are considered by the
United Nationrs (OUNOJo be acutely vulnerable and in need of urgent
humanitarian assistance.

Genocide is defined by Article 2 of the 1948 Convention on the
Prevention and Punishment of the Crime of Genocide:

[Alny of the following acts committed witimtent to
destroyin whole or in part, a national, ethnical, racial or
religious groupassuch (a) Killing members of the groub)
Causing serious bodily or mental harm to members of the
groupg (c) Deliberately inflicting on the group conditions of
life calculaed to bring about its physical destruction in whole
or in part (d) Imposing measures intended to prevent births
within the group (e) Forcibly transferring children of the
group to another group.

The authorsframe the Rohingya genocide in Myanmar, tn the first
four acts of this definition, with a focus on the intentadrboth the State
and the nosstate actors in society to bring about the destruction of the
Rohingya as an ethaeligious group.

This article charactedes the human rights abusegainst the
Rohingya as a slowburning genocidl that is one that has taken place
over the pasthirty-five years and continues today via similar processes

® Jason Szep & Andrew R.C. Marshallyanmar Minister Backs Twohild Policy For Rohingya

Minority, REUTERS Jun. 11, 2013, http://www.reuters.com/article/2013/06/ttdyanmasrohingya
idUSBRE95A04B20130611.

10 UNITED NATIONS OFFICE FOR THECOORDINATION OF HUMANITARIAN AFFAIRS (QUNOCHAQ,
HUMANITARIAN BULLETIN: MYANMAR 3, 4 (June 2013),available a http://reliefweb.int/sites/
reliefweb.int/files/resources/Myanmar%20Humanitarian%20Bulletin%20June%202013.pdf [hereinafter
UNOCHA]. The reason that the word ORohingyaO is not used in such documents is that the Rohingya
have not been allowed to registsr government under the term ORohingy&e® id The UN uses the
terms Odisplaced personsO or OMuslimO in such public documents so as to circumvent the Myanmar
governmentOs position that there are no Rohingya and so facilitate access to these pofelations
Interview with U.N. and International Nongovernmental Organization (OINGOO) staff (confidential).
Some of the Muslims displaced since 2012 identify as Kaman Muslim, which is a Muslim minority from
Rakhine state that has had better access to Bumitemnship. UNOCHASsupra at 3, 4.

1 UNOCHA, supranote 10, at 3.

12" Convention on the Prevention and Punishment of the Crime of Genocide, G.A. Res. 260 (Ill) A,
U.N. Doc. A/RES/260(lll) (Dec. 9, 1948pvailable athttp://www.oas.org/dil/1948 Convéan_on_
the_Prevention_and_Punishment_of the_Crime_of_Genocide.pdf.
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and instruments of terror and destruction. The State has adoptedspolicie
and plans designed to cause harm and destruction to the Rohingya in
Western Myanmar since the first large scale campaign to illegalize and
terrorize the Rohingya in February 1978Mass killings in the context of
Pol PotOs Cambodia or Rwanda have tgMaoe within short time
frames:* However, in the case of the Rohingya in Myanytiae centrally
plannedargescale death and destruction of the Rohingya pdugdebeen
achieved over a lontgrm time frame of several decades

During thefifty -year period of military rule, Rohingya areas were
largely inaccessible to the media and researchers due to the system of
security grids that contained the Rohingya and restriotesiders@ccess
to the population§’ Consequety, the past abuses of the Rohingyaeha
been misconstrued as a situation short of imdeat destruction of the
group.r® There is a growing body of evidenc¢hat the Myanmar
Government at the highest level has subjected the Rohtoggystematic
abuses and persecution as a matter of stateyp Much of the
persecutorial state policies and practibege recentlycome to light since
the pogroms aimed at the Rohingya and othenRohingya Muslim
minorities spread across Rakhine State in June and October of 2012
close collaboratiorwith organized local Rakhine racists, Myanmar state
security forces have been found to be involvedRiohingya deatts,
destruction, mass displacemgatd forced migratiofy’

Analysesof abuses against the Rohingyar@kargely fallen into two
broad analtical categories The first categorywiews the recent waves of

13 Martin Smith,The Muslim ORohingyaO of Burma (2005) (unpublished manuscript) (on file with
the authors).

14 Genocide in RwandaUNITED HuM. RTS. COUNCIL, http://www.unitedhumanrights.org/
genocide/genocide_in_rwanda.htm (last visited May 21, 2014). On the mass atrocities in Cambodia, see
Cambodia Profile: A Chronology of Key EventBBC News AsiA, Sep. 24, 2013,
http://www.bbc.co.uk/news/wordsiapacific-13006828

5 Interviews with longtime human rights researchers specializing in Rohingya persecution, in
London, Kuala Lumpur, and Bangkok (2013).

8 For instance, a legal report by a former Amnesty International researcher on Myanmar does not
acknowlelge an intention to destroy the group, in whole or in p&aeBENJAMIN ZAWACKI, DEFINING
MYANMAR G ORHINGYA PROBLEMO 18 (2013),available athttp://www.wcl.american.edu/hrbrief/20/3
zawacki.pdf.

7 See, e.g.HUMAN RIGHTS WATCH, ALL YOU CAN DO IS PRAY: CRIMES AGAINST HUMANITY
AND ETHNIC CLEANSING OF ROHINGYA MUSLIMS IN BURMAG ARAKAN STATE 53 (Apr. 2013),available
at http://www.hrw.org/sites/default/files/reports/burma0413webwcover_0pefsICIANS FOR HUMAN
RIGHTS, PATTERNS OFANTI-MUSLIM VIOLENCE: A CALL FOR ACCOUNTABILITY AND PREVENTION 29
(Aug. 2013), available at http://www.hrw.org/sites/default/files/reports/burma0413_FullForWeb.pdf.
For the most recent killing and violence against the Rohingya where the UN has documented the
collaboration betwen state security forces and local Rakhine extremists, see Jane Risddn, Bigotry
Fuels Massacre Inside MyanmarN.Y. TiMES, Mar. 1, 2014, http://www.nytimes.com/
2014/03/02/world/asia/rism-bigotry-fuelsmassacrénsidemyanmar.html?_r=0.
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violence outside of the historical context as communal violéacel as

the dark side of transitighi largely descrimg the events as an intolerant
and spontaneous societal reaction to théiRgyya®® Such views claim

that this communabr sectarianviolenceis a result of the political and
economic openings that have occurred in Myanmar since 2016h are
compounded by government and institoab incomgtence andan
inability to containviolence?* Far from reflecting the reality on the
ground, such analysis is a result of political and diplomatic expediency in
which the economic and political interests of the military/civilian
government inMyanmar ad the economic and gqmlitical straegic
interests offoreign governmentghat benefit from openings in Myanmar
marry to solidify a discourse of Ocommunal viole@eThe framing of

the Rohingya genocide as OcommurialencgO in effectexempts the
Myanmar State from responsibility anthdme for the destruction of the
Rohingya people.In contrastthe historical continuyt of the abuses and
strategies used to harm the Rohingya stimatthe processes ar® a large
extent the result of the prexisting and continuing military and power
structures, rather than simply the product of recent changes in the formal
political processes.These processes and strategies have been facilitated
and orchestrated by state actors andemented by a mixture of state and
nonstate actors. This continuity underlines the intentof state and non
state actors to bring about the destruction of the Rohingya and thus
reinforces theargumenthatthe Rohingyaare victims ofgenocide.

8 For an analysis of the problematic term Ocommunal violence,O see Rachel WaBlayna,
There is No OCommunal Violenc@OREIGNPoLG J. (Nov. 25, 2013), hitp://www.foreignpolicyjournal.
com/2013/11/25/iburmathereis-no-communalviolence/.

° See, e.g.INTQ CRISISGRP., ASIA REPORTN j 251, THE DARK SIDE OF TRANSITION: VIOLENCE
AGAINST MUSLIMS IN MYANMAR (Oct. 1, 2013).

° For an analysis of the problematic term Ocommunal violenceO see, \Wiaglappte B.

2 gee, e.gINT@ CRISISGRP, supranote19. The International Crisis Group ignores the elephant
in the room, namely the Myanmar military and its leaders. As a matter of fact, the Bhasssls
influential NGO even awarded Myanmar President Thein Sein, formerlyréiftking general, its Oln
pursuit of PeaceO Award for 2012. In contrast to the view that the violence in Rakhine State in particular
and the antMuslim violence in Myanmar in general, are primarily Ocommunal® or OhorizontalO, the May
19, 2014 news report on the Voice of Ameriarmese Service confirmed our findings that MyanmarOs
government and its senior most leaders back and are directly linked to tivualim religious hatred
which in turn is used to justify mass violence against Muslim Rohingy@eingyin Myaing and USithu
Aung Myint, Who is behind Othe defence of Buddhist faith and r&te THE VOICE OF AMERICA
BURMESE PROGRAM (May 19, 2014), http://burmese.voanews.com/content/aredackingup-for-ma
bathagroup/1917229.html. For the same link between-&udingya racist attacks and popular hatred
towards Rohingya (and MyanmarQOs other Muslims) see Malik, K&mBEd: MyanmarOs Buddhist
Bigots N.Y. TIMES, May 19, 2014, http://www.nytimes.com/2014/05/20/opinion/malianmars
buddhistbigots.html.

22 gseeGlenn KesslerHow Much Has the United States Been OStanding Up AgainstO Atrocities in
Burma?, WAsH. PosTt, Dec. 31, 2013, http://www.washingtonpost.com/blogs/thetcker/wp/
2013/12/31/howmuchhasthe-united statesbeenstandingup-againstatrocitiesin-buma/.
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The secondanalyss views the State and security forces as central
actors in the recent violencactively participating in violence and abuses
against the Rohingya, standing by while the violence and abuses against
the Rohingya took place in full purview of stateéaas?® and/or facilitating
processes of impunity for the perpetrators of violence and abuses against
the Rohingyd’ Such analysi¥ most significantly the idepth Human
Rights WatchOs report of 20lBas placed the abuses within the
frameworks ofcrimes aganst humanity ad ethnic clearsing.”® Crimes
against humanity are defined as eleven acts committed Oas part of a
widespread or systematic attack directed against any civilian population
with knowledge of the attackOCrimesagainsthumanity frameworksire
complimentay to readingf genocide, but do not go so far as to include
aspects of intent to destroy a given peoplther in part or in wholé&

While we do not dispute that the abuses against the Rohingya can be read
and analyed ascrimesagainsthumanity andethnic cleansing?® this article

goes a step further to argue that the abuses against the Rohmggéh

the contemporary and historical contextsnstitute an intention to destroy

the Rohingya as apthncreligious groupand thus constitute genocide

The authors@nalyss connectsthe dots that relate to intent to destroy, not
simply documenting thishirty-five year process oflestruction but also
shedding lighton the ways in which the militargontrolled state in
Myanmar operates.

% See, e.g.THE EQUAL RIGHTS TRUST, BURNING HOMES, SINKING LIVES: A SITUATION REPORT
ON THE VIOLENCE AGAINST ROHINGYA IN MYANMAR AND THEIR REFOULEMENTFROM BANGLADESH
(June 2012);HUMAN RIGHTS WATCH, THE GOVERNMENT COULD HAVE STOPPED THIS: SECTARIAN
VIOLENCE AND THE ENSUING ABUSES IN BURMAG ARAKAN STATE (Aug. 2013), available at
http://www.hrw.org/sites/default/files/reports/burma0812webwcover_0.pdf.

24 SeeAgence Franc®resseMyanmar Accused of Ethnic Cleansing by Human Rights Watch Dog
THE RAW STORY, Apr. 22, 2013, http://www.rawstory.com/rs/2013/04/22/myanawuseebf-ethnic
cleansingby-humanrightswatchdog/.

® HUMAN RIGHTS WATCH, Ssupranote 17.

% Rome Statute of International Criminal Court art. 7, 2187 U.N.T.S. @@ilable at
http:/Mww.icc-cpi.int/nr/rdonlyres/ea9aeff37524f84-be940a655eb30e16/0/rome_statute_english.pdf.

27 |d. at art. 67.

% Ethniccleansing is not formally defined as an international crime, but means Orendering an area
ethnically homogenous by using force dfirimidation to remove persons of given groups from the area,O
thus the emphasis is on removal rather than destruction of a giAWACKI, supranote 16, at 22
(citing Application of Convention on Prevention and Punishment of Crime of Genocide (Bosnia and
Herzegovina v. Serb. and Montenegro), Judgm&d@7 1.C.J. 43, | 190 (Feb. 26, 2007)). Moves toward
the homogeneity of Buddhist Rakhine areas in Rakhine State are well docum8etede.g.HUMAN
RIGHTS WATCH, BURMA: NEW VIOLENCE IN ARAKAN STATE, SATELLITE IMAGERY SHOWSWIDE-SPREAD
DESTRUCTION OF ROHINGYA HOMES, PROPERTY (2012), available at http://www.hrw.org/news/
2012/10/26/burmamewviolencearakanstate. This article argues that systematic abuses against the
Rohingya have aimed not only to remdae Rohingya from land in Rakhine State, but also to destroy
the Rohingya as a groupd.
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Part Il provides the historical context within which the genocide
takes place. First, the authorsestablish the Rohingy@ong history in
Rakhine State to providéhe setting against whichthe authors later
describethe erasure ofhe Rohingyas@istory and identity as part of a
State processSecond the authorgxaminehow antiRohingya racism has
been deliberately encoded in the law and policy framework that relates to
stateless Rohingya in Myanmar.

Partlll lays out the mecanisms of the slowurning genocide. The
first of these mechanisndescribed irSectionA, namely volence,forced
migration and llegalization tracks threeof the acts of genocide laid out in
the 1948 Genocide Conventiord) killing, b) causingserious bodily and
mental harmand ¢ deliberately inflicting conditions of life calculated to
bring about its physical destruction in whole or in parfhe second
mechanism of marriage and birth restrictions, describe&dation B,
tracks a fourth acbf genocide, d)mposing measures intended to prevent
births within the group.SectionC discusses the third mechanism, whereby
deliberate destruction of the social foundations of the Rohingya as an
ethnareligious group inflicts by a different means tlieurth act of
genocide, creating conditions of life calculated tom@rabout the groupOs
physical destruction. The last mechanisms discussed inSection D,
demonstrates the statésnt to destroy the Rohingya through the erasure
of theirlegal and ethic identity.

In PartlV, we discuss the implications of genocide by placthg
term genocide and how it relates to the Rohingya in Myanmar in a
domestic and international political context, considering what role legal
pragmatism and diplomatic expedignelating to international strategic
interests @y in the intemational acceptance of the concept of genocide in
Myanmar. Finally, in PartV, the authorconclude by arguing that the rise
in violence and discrimination against the Rohingya in Rakhine State is a
continuation of the military structures and polifNems opposed to an
inevitable, if unfortunate, part of Myanman®ac-lauded transition to
democacyN that have been implemented with the purpose of destroying
the Rohingya as a people What BurmaOs Muslim Rohingya have
experienced since the first Statganized Oimmigration® campaign in
February of 1978 falls within the acts spelled out in Benccide
Convention. While this research draws on the growing body of
documentary evidence relating to abuses against the Rohthgyauthors
also draw ortheir first-hand research conducted over three yaanking
with and interviewingthe Rohingyas in R@goon as well afkohingya
refugees and established members of the Rohingya diaspooaritries
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including Bangladesh, Malaysia, Thailand, the United Kingdom, the
United Statesand continental Europe

Il. HisTORICAL CONTEXT OF THEROHINGYA GENOCIDE

In Myanmar, the popularly held belief is that Rakhine State has been
home to an indigenous and largely stable population of Rakhine Buddhists
who have beerunder threat demographically and economicallyecent
years from immigrant Bengalig, racial termimposed on the Rohingya.

In fact, Rakhine State history is one of social, econpamnd demographic
interdependencavith Bengal, with influences from elsewhere in India,
Persia and the Arabic world® SectionA challenges the popularly held
notions of Rakhine history and estabéslhe long and rich history of the
Rohingya in Rakhine State.Section B describes how anRohingya
racism was encoded in law, beginnimgl962. This history provides the
backgroundor the act of genocide describedRartlll.

A. The RohingyeHad an Established andRecognizedEthnic Identity
and Presence in Rakhine Std&Reor to the Beginning ofMilitary
Rule in Burma in 1962

Rakhine is the ancestral home of the Rohirmgy&lltra-nationalist
Rakhine Buddhistsehemently rejecthis view, framing the Rohingyas as
illegal immigrants whomigrated from East Bengal during the British rule
of Burma and/or after Burma and PakistanOs independence in 1948 and
1947, respectively?* Official Myanmar state histories and |awpportthis
view, which claim there are no Rohingya in the history of Myarithamd
exclude the Rohingya from the list of 135 steteognized ethnic groups
of Myanmar thais enshrined in the citizenship law ar tconstitutior?”

2 This view was initially generated by the State in Burma under the Burma Socialist Programme
Party Government of e@eneral Ne Win in the late 19700s. It has since has become part of the popular
discourse, so much so that even a BBC Burmese editor foundétcessary to problematize it in a half
hour discussion on BBC Radio Four, the British equivalent of the US National Public FstiBeyond
Belief: Violence and BuddhismBBC RaADIO FOur, Aug 19, 2013, http://www.bbc.co.uk/
programmes/b038c0f6.

%0 For a full account, sed1OSHE YEGAR, THE MUSLIMS OF BURMA: A STUDY OF A MINORITY
GROUP(1972).

31 1d. at 25 (citing Ba ThaRowengyees in Arakal|l GUARDIAN MONTHLY 33-36 (1960)).

32 AYE CHAN & U SHW ZAN, INFLUX VIRUSDTHE ILLEGAL MUSLIMS IN ARAKAN (2005).

% Interview with the Commander of Western Command, Rakhine Bt&é/YANMAR HERALD,

(May 16, 2014) (Burmese language).

3 The list of 135 Onational racesO was publishddri6oL HLA MIN, MINISTRY OF DEFENCE

UNION OF MYAN ., POLITICAL SITUATION OFMYANMAR AND ITS ROLE IN THEREGION, 9599 (2001).
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According to the Rakhine nationalist narratives, the term fiRyylai was
createdin the 1950s to promote the political demands of the Bengalis in
Myanmar>

In fact, here are clear references to the Rohingyl@ose faith was
identified as Islamresidng in Rakhine State before independence and
evenbefore the colonial period.n11799, before the British colonization of
Burma, Francis Buchanan, in his study of languagescorded three
dialects derived from India: Orhe first is that spoken by the
Mohammedans, who have long settled in Arakan, and who call themselves
Rooinga, or natives of Arakari’QAdditionally, the Paton report of 1826,
written when the British moved to Rakhire State, estimad thatsixty
percentof the populatiorwasOMughO or Rakhineand thirty percentvas
OMussalma® or Muslin?’ (Muslims of Arakan or Rakhine State and
Rohingya in this context, as in later contexse overlapping categorigs
Muslims of Rakhine Statéor Rakhine Muslims)with the fluidity typical
of ethnic and religious identity formatighhave identified as Rohingya to
some degree for centuri&s.The Rohingya ethnic identity has become

% See, e.g.Daw Saw Khin Tint, President of Rakhine WomenOs Association, Speech (Dec. 22,
2012) (transcript on file with the authors) (OA Muslim called Abdu Gava used a brand new term
ORohingyaO i891 and created a brand new nationality ORohingyaO in Arakan. So called Rohingya who
had been created thus have presented to the world saying OWe Rohingyas, have lived in Arakan for about
1000 yearsb prior to these present Arakanese people. So Arakasuiisland. Arakanese are our
nationality.00).

® Francis Buchanam Comparative Vocabulary of Some of the Languages Spoken In the Burma
Empire 5 ASIATIC RES. 219 (1799)reprinted in1 SCH. ORIENTAL AFR. STUD. BULL. BURMA RES. 40,55
(2003).See alsdHENRY GLASSFORDBELL, AN ACCOUNT OF THEBURMAN EMPIRE COMPILED FROM THE
WORKS OF COLONEL SYMES, MAJOR CANNING, CAPTAIN Cox, DR. LEYDEN, DR. BUCHANAN, ETC. 66
(1852) (Orlhe Mohommedans who have been long settled in the country, call themselves Rooinga, or
naives of Arracan.O).

37 CHARLESPATON, A SHORT REPORT ONARAKAN 36 (Apr. 26, 1826). Paton was the first British
colonial administrator with the rank of s@dmmissioner of Arakan. His report which included
demographic data, customs, military affairs, eteems to have eventually reached the British Prime
MinisterOs office at 10 Downing Street, London in June 1826. (Photostats copy on file with the authors).
It should be noted that Rakhine State at this time was largely depopulated, since many local
popuationsN both Buddhist and Muslif had fled to the Chittagong region during the period of brutal
colonial Burmese rule in Rakhine State. Many of those who had fled returned soon after the British took
control of Rakhine State. The figures relate to OArracahits dependencies Ramree, Cheduba and
Sandaway.O The report uses the term OMughO and OMussalmanO to refer to the Rakhine Buddhist
populations and the Rakhine Muslim populations respectively. These terms were later contested by local
populations and ar¢oday considered derogatory in MyanmatSee Interview with A.F.K. Jilani,
Rohingya Scholar, in Kuala Lumpur, Malaysia (May 2013); Interview with Abdul H&idMusa Ali,
PresidentRohingya Society in Malaysia, in Kuala Lumpur, Malaysia (Dec. 2012).

% On the fluidity of ethnic identity see the pioneering work of Edmund Lea&teEDMUND

LEACH, PoLITICAL SYSTEMS OFHIGHLAND BURMA: A STUDY OF KACHIN SOCIAL STRUCTURE (1954)
See alsd~. K. LEHMAN, THE STRUCTURE OFCHIN SOCIETY: A TRIBAL PEOPLE OFBURMA ADAPTED TO A
NON-WESTERN CIVILIZATION (1963); JAMES C. ScOTT, THE ART OF NOT BEING GOVERNED. AN
ANARCHISTHISTORY OFUPLAND SOUTHEASTASIA (2009).

39 seeBuchanansupranote 36;BELL, supranote 36, at 66.
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more salient in poshdependence Myamnar, where national belonging and
minority representation has been defined primarily through race and
ethnicity

The Rakhine region of western Burma borders thecsutinent of
India, notably East Bengal (later East Pakistan after the partition ofilndia
1947 and, since 1971, the independaitomstate of Bangladeshandis
divided from the rest of Myanmar by high mountains known as the Yoma
or Arakan Rangé&' The Rakhineregion has a long coastal stretch along
the Bay of Bengalwhich merges into the Indian Oce&nBecause of this
geography the region as a whole has a unique history-"viss the
landlocked central political systems of ancient Burmese Buddarsifias
a history of interdependence with Bengahich was a nattal source of
cultural economi¢and labo exchangé?® Thus to claim that Rakhine was
only home only to Buddhist populations centuries pass ahistorical.

TodayOs Rohingya draw their ancestral and cultural roots and
heritage fromthe multiethnic Muslim people whayopulatedthis coastal
state During the centuries prior to British colonial rule in tigakan
region in the 1820s ArakanOs administrative and political borders
fluctuated based on the throneOs waxing and waning ability to control
subgct populations and eslemarcated territori€s. The Arakan coastal
region was populated by a thriving medtihnic and multfaith people,
both transitory commercial communities amodre permanentesidens
including Armenians, Portuguese, Dutch, PersjaAsabs, as well as
populations who are known in todayOs Myanmar as€Hinthose days,
not only were the territorial boundaries fluidut so too were ethnic
identity formations'? Ethnicity in this part of the old Arakan was not a

0" Interview with Rohingya activist (nanveithheld), in Yangon (June 2013) (Burma).

*1 M. ISMAEL KHIN MAUNG, THE POPULATION OF BURMA: AN ANALYSIS OF THE 1973CENSUS 3
(19862 (including a map of Burma and adjacent countries).

Id.

*3 Pamela GutmanBetween India and Southeast Asfimkan, BurmasForgotten Kingdom,
ARAKAN KOTAWCHAY (Dec. 28, 2008), http://arakankotawchay.blogspot.com/2011/06/beilweian
andsoutheastsiaarakan.html (last visited Jan. 10, 2014).

4 VICTOR B. LIEBERMAN, STRANGE PARALLELS: SOUTHEAST ASIA IN GLOBAL CONTEXT, C. 800-
1830(2003).

5 Aung Aung Hlaing, The Coexistence of Orthogenetic and Heterogenetic City Cultures at
Ancient MraukU, 2 SCHOLAR RES. DEv. J. 119 (2011). See alsoAbu Anin, Towards Understanding
Arakan History (Part I): A Study on the Issue of Ethnititparakan, MyanmarMERHROM Ch. 1 (Mar.
4, 2009), https://merhrom.wordpress.com/2009/03/04/towanderstandingrakanhistory-parti/ (last
visited May 20, 2014).

6 Michael Charney(Crisis and Reformation in a Maritime Kingdom of Southeast Asia: Fartes
Instability and Political Disintegration in Western Burma (Arakan) 18081, 41(2)J.ECON. Soc. HIST.
ORIENT 185 (1998).
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settled subject’ Thus, the Muslims of Rakhine region over the centuries
have lad many termsybwhich to identify themselvescluding the terms
Rakhine Muslim Arakan Muslim and Rohingyathe last of which has
become more prominent in recent tintés.

As the dominanmajority group in Arakan, the RakhifBuddhist§®
today have largely definetheir own ethnic identity and those they
consider outsiders asthers as something set in stpréaiming that the
Rakhine region is only for Rakhine BuddhidtsStrongly dismissihg the
borderland people of Rohingya as alien invaders onptirely Buddhist
Rakhine soil Mr. Aye Maung, the influential Rakhine Member of the
Parliament and Chairman of the Rakhine Nationalileselopment Party
(RNDP), spelled out his partyOs vistdrine Rakhine state thus: OWe need
to rebuild the Rakhine State onfgr the Rakhine who alone are the
indigenous on the soif® Thus, they overlook the long history diet
Rohingya inthe Rakhine region and claim that Rohingya igeagently
inventedethnicity becausethe term was not included in British surveys
during the colonial et® According to our irdepth interviews with
Rohingya refugeegmigrZsand residents inside and outside Burthase
from whom the Rohingya are descended were included in multiple other
categories. In fact, many RakhineBuddhists also lied between East
Bengal and Rakhine State themsefemnd many of theidescendantive
in modern day Bangladestith full Bandadesh citizenship rights*
demonstratingthat the populations in this region straddled the modern
borders.

*" See, e.g.F. K. Lehman,Ethnic Categories in Burma and the Theory of Social Systems
SOUTHEAST ASIAN TRIBES, MINORITIES, AND NATIONS 10507, 111311 (Peter Kunstadter ed., 1967);
LEACH, supranote 38.

8 Habib Sadiqui,Muslim Identity and Demography in Arakan: Part 3. The Muslim Factor in
Arakan, HABIB SaDIQuUI (Oct. 9, 2011), http://drhabibsiddiqui.blogspot.com/2011/10/mufdictorin-
arakanburma.html (last visited 10 Jan. 2014).

9 The term Rakhine today has largely come to mean Buddhist with ancestral roots in Rakhine or
Arakan. In the past, it may have had a broader meaning used for the general populations of the Rakhine
region. SeeCharneysupranote 8.

0 seelnterview with Dr. Aye Maung, RNDP Chair and MPV&nue New§June 14, 2012) (on
file with the authors).

Ld.

2 KEl NEMOTO, THE ROHINGYA ISSUE A THORNY ISSUE BETWEEN BURMA (MYANMAR) AND
BANGLEDESH, particularly pp.712, available at http://www.burmalibrary.org/docs14/Kei_Nemeto
Rohingya.pdf.

>3 Abid Bahar, Burmese Invasion of Arakan and the Rise of -Bengali Settlements in
Bangladesh BURMA TIMES, Jan. 31, 2013, http://burmatimes.net/burrriesesion-of-arakarandthe-
rise-of-non-bengalisettlementsn-bangladesh/.See alsovarious Burmese language works by BurmaOs
preeminent historian, the late Professor Than Tun from Mandalay University.

* Interviews with Rohingyas who have lived in Bangladésfore emigrating on to third
countries on Bangladeshi passports, in London and Kuala Lumpur (2012).
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Migrations from Bengal into Rakhine befatee inception oborder
control are used to claim thatthe Rohingya are Bengakgho arrived inthe
British era” and shouldbe expelled from Burm& In 1824 the Rakhine
region changed hands when the British crushed the &etmoops over a
territorial dispute near Rakhine and annexed the two coastal regions of pre
colonial Burma, namely Rakhine and Tenessarim, as a province of British
India®” The wetrice agricultural economy in British colonial Rakhine
booned as the dirdaesult of the British efforts to realize the commercial
potential of the fertile Rakhine land and extremely favorabesoon
rainfall.>® Rakhine in turn became an economic magnet attracting waves of
migrant and seasonal workers from ahedtions,including Burmese and
Mon farmers and laborers, both migratory and seasonal, from other parts of
feudal Burma including Rangootf and upper Burmaas well as from
neighboringindia.®

Rohingya is not simply a seléferential group identity, but an
official group and ethnic identity recognized by the postependence
state. In the early years of MyanmarOs independence, the Rohingya were
recognized as a legitimate ethnic group that deserved a homeland in
Burma® In 1954, Prime Minister U Nhighlightedthe Rolingya Muslim
political loyalty to the predominantly Buddhist country in his radio address
to the natiorf? This speech is significant in its use of the term Rohingya
term thatthe Statetodayrefuses to us® and also in highlighting the role
of the Rolingya in the newly independent natiorFollowing BurmaQOs
independence, under the premiership of U Nu, a special administrative

5 |nkey, supranote 3.
® Francis Khoo ThweBuddhist Monks Back President Thein SeinOs Move to Expel Rohingyas

AsIANEwsIT, Sept. 4, 2012, http://wwwsianews.it/newsn/BuddhistmonksbackPresiderdThein
Sein%E2%80%99moveto-expetRohingyas25723.html.

> ANGLO-BURMESE WARS, ENCYCLOPEDIA BRITANNICA ONLINE, http:/global.britannica.com/
EBchecked/topic/24993/AngiBurmeseWars (last visited Jan. 10, 24).

8 JOHN CHRISTIAN, MODERNBURMA: A SURVEY OF POLITICAL AND ECONOMIC DEVELOPMENT Ch.

VIl (1942).

9 Rangoon, the old capital of Burma, with its thriving commercial class, was sixty percent Indian
throughout the British colonial rule. The Burmese nationalists did not consider Rangoon the Burmese
center. SeeAUNG GvI, | AM AN UPPERBURMA MAN AND OTHER ESSAYS (Yangon, Myanmar, 2012).

This volume is a collection of Burmese language biographical essays written bykaneweli nationalist
leader the late eBrigadier Aung Gyi.

69 J.RUSSELLANDRUS, BURMESEECONOMIC LIFE 14-16 (1947).

1 Transcript of Spedtby Deputy Commandén-Chief Brigadier General Aung Gyl YANMAR
AHLIN NEwSPAPER July 8, 1961, at-B.

2 Prime Minister U Nu, Lessons from the Religious Conflict for the State in Myanmar (radio
address to the nation) (Sept. 25, 1954) (transcriptlenvfth the authors).

5 During the question and answer following his speech at the Chatham House, London, the
Myanmar President officially denied the existence of not just the Rohingya as a group, but asSeterm.
Inkey, supranote 3. In his own wosi OWe donOt have the term ORohingigh.00
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zone called May Yu was established in the 1950s, incorpgratarge part
of what is now North Rakhine State (Buthiudg, Maungdaw and parts of
Rathedaung) in which the majority of the inhabitants were Rohifigya.
The creation of this district, administered separately from the rest of
Rakhine State by the central state significant recogmion of both the
identity and rignts of the Rohingya in independent BurmAmong the
stated objectives ahe May Yu administrative region was to Ostrive for
peace with Pakista® which at that time incorporated todayOs Bangladesh
by establishing an official homeland for the Muslimdloé northern areas
of Rakhine Stateand recognzing that the Rohingya were part of a
population that straddled both sides of the Myanr@ast Pakistan
border®

Brigadier Aung Gyi, one of the senior deputies of General Ne Win
was emphatic about thedigenousatureof the Rohingya people when he
officially explained the nature of borderlands people in 1961:

On the west, May Yu district borders witakistan. As is the
case with all borderlands communities, there are Muslims on
both sides of thedsders. Those who are on Pakistasi(es

are known as Pakistani while the Muslims on our Burmese side
of the borders are referred to as ORohifpydere | must stress
that this is not a case where one single race splits itself into
two communities in twdalifferent neighbouring countries. If

you look at the SindBurmese border region, you will see this
kind of phenomenon, namely Oadjacent peopleO. To give you a
concrete example, take Lisu of Kachin state, cmaa(or Wa)

and Ekaw of the same Kachin 3¢ by the Chinese
borderlands. They all straddle on both sides of the borders.
Likewise, the Shan can be found on the Chinese side as well as
in Thailandband they are known as OTaiO or ODaiO over there.
They speak similar language and they have a noom
religion ®®

® MyanmarOs official encyclopedia (in the Burmese language) published by the Government
Printing House in 1964, during the early years of General Ne WinOs Revolutionary Council, described the
populations in liese townships as sevesiiye percent Rohingyid it is notable that the term Rohingya
was used, not BengBliwhile the rest was made up of other ethnic groups including the Chin, Myii,
Kaman, Rakhine, and so ofHE UNION OFBURMA, MYANMAR ENCYCLOPEDIA 90 (1964). The Western
Command regional commander, not provincial civil administration made up of Rakhine locals, was
directly in charge of May Yu District Affairs.

 Transcript of Speech by Deputy Commaride€hief Brigadier General Aung Gysupranote
61, at 56.

% 1d.



JUNE 2014 THE S oW-BURNING GENOCIDE OFMYANMARS ROHINGYA 697

As BrigadierAung Gyi correctly stressed, in all pesplonial natiorstates
ethnalinguistic communities straddle the borders of newly independent
nations®’

The proces®f erasingthe RohingyaO identity and rights well as
physicallydestroying thermbegan in the first decades of military rule under
General Ne Win and continues to the present daart B discussesé
history of the Rohingy@s legal standings an ethnigroup during the
period of military rule until today Thebroader history vis-vis the state
during this period is definedhs part of the genocidgbrocesses in
Sectionlll.

B. Anti-Rohingya RacisBecomeg&ncoded in_aw and Policyin Post
1962 Independent Myanmauaia the Citizenship Law

This section describedyanmaOs postolonial nationbuilding
project and the wider national milieu within whiemtirRohingya racism
was encoded in law and policy during the General Ne Winbegnning
in 1962 Anti-Rohingya and antuslim policy advisers anthtellectuals
from nationalist Rakhine groups successfully soughtetioninate the
Rohingya from the demographic map of citizenship through 19&2
Citizenship Act. Suchracism continues to maintain aptbpagatdhe law
and policy framework that relategirecly to the destruction of the
Rohingya®®

Following the declaration of independence in 1948, Myanmar was
left with the daunting task of building a natistate from the remnants of a
postconflict (World War Il) territory that had never existed agalitically
cohesive, centrally administered, mwdthnic unit with a settled national
identity. The Britishhad administeredhe combined territories of upper
and lower Burma as OBurma ProperO and the y@sntvarious
borderlands, Bontier Area® fran separate administrative homes in
Calcutta and Londgmespectively® The placemaking and clairstaking
processs that ensued as part of this natiomilding process cemented a
rigid framework for understanding MyanmarOs considerable ethnic
diversity.

One of the key issues in establishing the foundations of belonging
and citizenshipf the new Myanmawas how to deal with the considerable

67
Id.
8 An Historian looks at Rohingya: An interview with Dr Aye Kyawg IRRAWADDY, (Oct. 7,
2009), http://www?2.irrawaddy.org/article.php?art_id=16946&page=1.
%9 MAUNG MAUNG, BURMA IN THE FAMILY OF NATIONS 69-70 (1957).
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migration fromcolonial South Asia to colonial Burmduring the British
period,a significant proportiomf which cccurredbetweenl824and1935

in light of growing antiindian racism’® Following the economic
depression of the 1930s and the oppressive measures taken against local
Burmesé' uprisings in Burma by the British and their largely Indian
security forces andadministration, resentment against the British and
Indians was at a high the new Myanmar stafé Further, under BritainOs
colonial rule (124-1948), the Burmese experienced coloreabnomic
exploitation as twdayered: the British occupied the top tbe colonial
hierarchy, socially, economicallyand politically; the Indians (and to a
lesser extent Chinese) dominated the middle layer; and finally the
Burmese, especially traditidmound Buddhists, were at the bottdm
Anti-foreign, most specificallyantirindian and aniChinese, racism
developed asa historical and societal reaction to this sordid state of
Burmese affairs?

Against this backdrop, the idea of belamgibased on affiliation to
the national racegained traction over notions that faed residence or
birth within the territory. General Ne Win harnessed these rasthhnd
anti-colonialist notions to solidifyhis power structureS, andwere set in
stone in theCitizenship Act that was drafted in 1982. As then taity
dictator, NeWin noted in a speech regardirfgetdrafting process of this
law:

We, the natives or Burmese nationals, were unable to shape
our own destiny. We were subjected to the manipulations of
others from 1824 to 4 January 1948t us now look back at

the condiions that prevailed at the time we regained

% NEmorTo, supranote52.

™ Burmese in this context is used to denote the local populations of Burma irrespective of
ethnicity.

"2 RIOT INQUIRY COMMITTEE, INTERIM REPORT OF THERIOT INQUIRY COMMITTEE (Rangoon
1939).

3 For one of the best studies on the subjettcolonial policy and practice, se#®HN S.
FURNIVALL, COLONIAL PoLICY AND PRACTICE: A COMPARATIVE STUDY OF BURMA AND THE
NETHERLANDSINDIA (1948).

™ For thorough Burmese and English language analyses on the roots of popular Burmese racism,
see Thein Pdlyint, The Battle Between the Indians and the Bama/BurnieSBOMMUNISM AND WE
THE BURMESE 158180 (Thein Pe Myint ed., 3d ed. 1967). This Burmese language essay was first
published as a newspaper article in 1935, five years after the firstseatge ace riot between the
Indians and the Burmese during the colonial era. For an English language inquiry exploring the history
and causes of popular Burmese resentment and racisiRIicSeEleiQUIRY COMMITTEE, supranote 72.

5 Ne Win, Translation of the Spek by General Ne WjiTHE WORKING PEOPLE® DAILY , (Oct. 9,

1982) (translating General Ne Win, President, Address at PresidentOs House (Oct. 8, 1982)),
http://www.scribd.com/doc/162589794/Niin-s-Speechl1982 CitizenshipLaw.
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independence on 4 January 1948Ve then find that the
people in our country comprised of true nationals, guests,
issues from unions between nationals and guests or mixed
bloods, and issues from unionsetween gests and
guests ... This became a problem after independence. The
problem was how to clarify the position of guests and mixed
bloods. When the problem was tacklédo laws emerged

[the Union Citizenship Act of 1948 and Union Citizenship
Election Actsof 194§.7

It is clear from this statement that tkatizen Act of 1982 wasfounded
primarily on the popular notion of indigenousaces (or Taiyintha in
Burmese, meaning original children of the sail)orderto harness anti
colonial sentiment in poshdependence Myanmar.

The law draws on a list of 135 ethnic grouphich excludes some
minority groupssuch asthe Rohingyd! Members of the 135 ethnic
groups are automatically eligible for full citizenship in Myanmar."®
Individuals whoare not members of these groups must acquire nationality
through different application procedureshich haveexcessively high
criterig, andare largely insurmountable for the Rohindyalhese acquired
nationalities, most relantly naturalizedcitizen, come with a different set
of rights, and it can take two generations riaturalizedcitizenship to be
translated into full citizenshif

Using the language of national securiGhairmanNe Win made
clear in 1982that tayoke (Chinese) andalars (the local racist term for
dark-skinned people of Indian origin or Muslims) cannot be entrusted with
any important positian in Myanmar's officialdom, including the
bureaucracy and armed foré&sAs Ne Win unequivocally put it, all
guestsand mixed bloodswere in Myanmar due to the legacy of British
colonial rule® According to the1982 Citizenship Act and this speech,

8 1d. For an analysis that traces the institutionalizationfangign racism by the military leaders
see Maung Zarni,Military Roots of Racism in MyanmarAsiA TIMES, Sep. 13, 2013,
http://www.atimes.com/atimes/Southeast_Asia/SEIA030913.html.

" Burma Gtizenship Law (Pyithu Hluttaw Law), Oct. 15, 1982, No. 4 (Myan.) [hereinafter 1982
Citizggship Act],available athttp://www.ibiblio.org/obl/docs/Citizenship%20Law.htm.

Id.

9" Chris Lewa,North Arakan: An Open Prison for the Rohingya in BurBaFORCED MIGRATION
Rev. 11 (2009).

8 For the three categories of citizendfifull citizenship, associate citizenship and naturalized
citizenship, see 1982 Citizenship Astipranote 77.

8 Ne Win,supranote 75.

8 d.
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those who came after the first AngBurmese war of 1824vere not
granted citizenship rights or state protectionsnreif they had settled in
the country for over a centufy Permanent residency was more cause for
suspicion than grounds for receiving faitizenshp, according to Ne
Win@ speech:

[T]heir penchant for making money by all means and knowing
this, how could we trust them in our organizations that decide
the destiny of our country? . . . We will therefore not give them
full citizenship and full rights. Nevertheless, we will extend
them rights to a certain extentVe will give them the right to
ean according to their work and live a decent liféo more®*

This quotation illustrates the racist basis for@i&zenshipAct.

Racismwaswidespread and colonially rooted, especially toward the
dark-skinned hardworking races whoaccording to stecetypes of the
time manned the British colonial administratiggussessedntrepreneurial
skills, sided with the British colonizermarried local Buddhist women,
and procreated impure bloo8s Military leaders and their civilian
technocratic advisersyho were no less rat, combined MyanmarOs
historically-rooted popular racism and the StateOs official racist policies
and practices in mutually beneficial arrangements. Popular racisthend
stateOs racially grounded policies and law became mutuafgrecing.
The Rohingya, as the largest Muslim minority in Myannaad with
linguistic and cultural affiliations with populations in Chittagong in
Bangladesfi® became the primary victims of this law despite the fact that
many of them had resided in Myannfar centuries with roots going back
to the precolonial era.

8 d.

# 1d.

8 RIOT INQUIRY COMMITTEE, supranote 72. As the aforementioned report made it clear, one of
the oldest sources of very strong awislim resentment amongst the majority local Buddhist
populations is IslamOs insistence on the conversion eMaselims, both men and women, befoa
marriage with all the spousal rights and protections could be accepted. Both the Burmese lay public and
the culturally influential Buddhist Order over the past 100 years have generally, if not always actively,
opposed Burmese Buddhists, especially wopmarrying Muslim men complying with IslamOs demand
for conversion upon marriage. Military leaders and their civilian technocratic advisers, who were no less
racist, married MyanmarQs historically rooted popular racism and the StateOs officiallicestpd
practices in mutually beneficial arrangements.

8 Noteworthy is the fact that the linguistic affinity between BurmaOs Rohingya and the
Bengladeshi in Chittagong region of Bangladesh does not extend beyond Chittagong. Chittagong itself
was formely an integral part of the old Arakan Kingdom, which the Burmese eventually annexed in
1785. Interview with a Rohingya businessman originally from Maung Daw, a Rohingya enclave, in
Kuala Lumpur (Dec. 23, 2013) (Malaysia).
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The passage othe 1982 Citizenship Act was the culmination of
statesponsored actthat had alreadyassaultedhe RohingyaOs citizenship
rights. Upon independence from Britaand before the enactment of this
Citizenship Lawthe Rohingya enjoyed full citizenshigPrior tothe first
decades of independencmany Rohingya were entitled to automatic
citizenship®’ though they were not required to be documefitedA
Rohingya vas entitled to citizenship ifhe or shehad one grandparent
considered a member of a national race of Burma twafgrandparents
had made Burma their permanent hdtheMany Rohingya were also
issued National Registration Card©NRCsQ)one of the clearest
indications of their entitlement tbe citizens and their former status as
Myanmar citizens® Additionally, the Rohingya vere not yet specifically
excluded from theOindigenousacesof BurmaB'which were defined
loosely asdhe Arakanese, Bmese, ChinKachin, Karen, Kayah, Maror
Shan race and such racial groups as has settled in any of the territories
included within the Union as their permanent home from a period anterior
to 1823 A.DG? These races, which were not definkdther did not
expressly include or exclude the Rohingya, lsytcould have been
consideredArakanes®Muslim or anothefXuch racial grougy®

After the military came to power in 1962, a variety of vigorous
nationalist measures were adopted, leading to several edusesof
people of Indian and Chinese ancestfiesFor instance, the radical
nationalization measures instituted in 186gauperized hundreds of

87 The Union Citizenship Act1948 art. 3(1), 4(2) (Myan.).

8 The Residents of Burma Registration Act, 1949, (on file with authors) which required residents
to register was not implemented until after 195&elnterview with A.F.K. Jilanisupranote ¥. In fact,
the National Regtsation Cards issued by the government to all citizens including the Rohingya did not
mention either race or religion of the holdédl.

8 The Union Citizenship Act, 1948 (Myan.); The Union Citizenship Regulations, 1949 (Myan.).

% Residents of BurmaRegistration Rules, 1951 art. 33, 34 (unofficial translation),
http://www.burmalibrary.org/docs12/Residents_of_Burma_Registration_RAEE.pdf.

z; The Union Citizenship Act, 1948 art. 3(1) (Myan.).

% 14

% For an overview of the migratiorf the people of Indian origin, sédyanmat MINISTRY OF
OVERSEASINDIAN AFFAIRS, REPUBLIC OFINDIA 2-3, available athttp://moia.gov.in/pdf/Myanmar.pdf.

On the subject of Chinese migration to and from Burma, Ggerseas Chinese in Myanmar
CHINATOWNOLOGY, http://www.chinatownology.com/overseas_chinese_burma.html (last visited May 24,
2014).

% For a brief discussion of the impact on the countryOsBudmese and Indian population of
General Ne WinOs racially motivated economic nationalization, se@Hihir\ung & Soe MyintIndia-
Burma Relations, INCHALLENGES TO DEMOCRATIZATION IN BURMA 87 (2001) available at
http://www.idea.int/asia_pacific/burma/upload/chap4.pdf.
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thousands of Burmese of Indian ancestry and Indtaggeling a wave of
Indian outmigration®®

The move toward denyingthe Rohingya their rights as citizens of
Burma begarat the onset of military rule The first lage-scale operation
in 1978 sought to separate nationals from smationals and formally
severed the Rohingya from their citizenship rightdn the runup to
Operation Nagamin in 1978, many of the Rohingya had their NRCs taken
from themby state actors and thedocuments were never replaced. The
operation descended into largeale violence and around 200,000
Rohingya fled to Bangladesh. However, a bilateral agreement between
Bangladesh and Burmforced the Burmese government t@ccept the
repatriaton of the Rohingya.'®

The 1982 Citizenship Actvas promulgated in response to both the
Rohingya repatriation$' and the failure of diplomatic efforts with the
Islamic countries®® Only then werehe eight broad national races broken
down into 135 ethnic grougbatexcluded the Rohingyand other smaller
minority groups in Myanmar® The omission of the Rohingya ing the
process of draftig this law was spelled out by DAye Kyaw,**a
prominent Rakhine nationalist historian who was part of the drafting
committee:

In 1978, while under the Burma Socialist Programme Party
rule, me, Dr Maung Maung[the latePresident and the chief
legal adviser to General Ne Wjrand U San Thar Aun®
discussed a law on ethnic nationality. in the State Council

% MARTIN SMITH, BURMA: INSURGENCY AND THEPOLITICS OFETHNICITY 98 (1991).

" See sum, Part lIL.A.1.

% Seelnterview with A.F.K. Jilanisupranote 37.

% Smith,supranote 13.

190 seelnterview with A.F.K. Jilanisupranote 37.

11 EQUAL  RIGHTS TRUST, UNRAVELLING ANOMALY 59 (2010), available at
http://www.equalrightstrust.org/eddumentbank/UNRAVELLING%20ANOMALY%20small%20file.p
df.

192 geelnterview with A.F.K. Jilanisupranote 37.

193 Chris Lewa,North Arakan: An open prison for the Rohingya in BurfR@rRCED MIGRATION
ReVIEW, http://www.fmreview.org/FMRpdfs/FMR32/113.pdf p11.

194 The late Aye Kyaw was a good friend of one of the authors. He was extremely traditiod,
ultra-nationalistic, and conservative.

195y san Thar Aung was a Rakhine nationalist who held the Dir&x@oeral post in the Higher
Education Department ¢fie Ministry of Education in the 19800s. Dr. Maung Maung, originally a young
military officer with the Burma Independence Army, was a London Lincolrti@ined barrister who
became Ne WinOs chief legal counsel. The Burmeaathor of this paper knehis family quite well.
Like Maung Maung himself, two of his sons served in Ne WinOs army while his daughter worked as an
intelligence agent attached to the Ministry of Foreign Affairs. They are known for their unquestioning
loyalty to General Ne Win anis family.
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office . . .1 suggestedusing a survey frointhe year of 1824,

a turning point in Burmese history when thetBh annexed
lower Burma. Dr. Maung Maung agreedn that date, and we
drafted a law that people living in Burma during 1824 were
recognized as ethnic nationalitieg/e found no such word as
Rohingya in that survey?

From this statementne can seehat the discussion and decisions
legally defire the ethnic groups of Burma took place in the aftermath of the
mass exodus of Rohingya into Bangladesh in 19&ther,two Rakhine
nationalists and General Ne WinOs legal counsel discussed and decided
uponthe omission of the Rohingya from citizenship rights based on one
survey by the British coloniali§tsurveys which were extremely
problematic. The fact thathe British census and other official recocdig

not includethe category Rohingya saynore about the shedomings of
British preWorld War 1l socialscience methodologies and political and
economic power relations during the British colonial period than they do
about the history of Rohingya identify/.

The 1982 Citizenship Act does not conply with international
standards or MyanmarOs internatidegél obligations in several areas, the
most relevant of which is that tH€©82 Citizenship Act discriminates on
the grounds of rac@® There has beeimternational pressure to review or
reform the 1982 CitizenshipAct so as to base the acquisitiohnationality
on nondiscriminatory criteria This reform would involve modifying the
racial components of the law and respecting -isilftification **°
However, the Myanmar government has been uncompromising on its
decision to maintainthe existing raceoded law, which govement
officials claim is widely supported by public opinidt!. In fact, the

196 An Historian looks at Rohingya: An interview with Dr Aye Kysupranote 68

197 Anthony Irwin, a British Army Liaison Officer, notedd(The Musulman Arakanese) are
generally known as Bengalis or Chittagonians,. They resemble the Arab in name, in dress and in
habit . . . As a race they have been here for over two hundred years . . . . They are living in a hostile
country and have been for hundreds of years, and yet survive. They are perhaps to be contpéred wi
Jews. A nation within a nation . ONTHONY IRWIN, BURMESEOUTPOST(1945).

198 See, e.g.Burma Campaign UKBurmaOs Treatment of Rohingya and International, Law
BURMA BRIEFING at 4 Apr. 2013, available at http://www.burmacampaign.org.uk/images/uplsiad
Rohingya_and_International_Law.pdf.

199 SeeJoint Statement One Year After the Violence Began: Civil Society Organizations Deeply
Concerned by Human Rights and Humanitarian Situation of Stateless Rghlf@ya RIGHTS TRUST
(June 2013), http://www.eglrgyhtstrust.org/ertdocumentbank/Joint%20Ngo%20Statement%200n%20
Rohingya%2e%620June%202013.pdf (last visited May 24, 2014).

911 Foreign Minister Wunna Maung LwinOs statement on September 13, 2013, to the UN Human
Rights Council in Geneva, he stated,i®tecessary to understand the general sentiment of the people of
Myanmar. While they are ready, and as it has been the case, to accept those who meet the criteria of the
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racialization of the citizenship law, and the exclusion of the Rmgya
enabled the specifically ari@ohingya Statdvia the tight control thathe
State maintained over information and média widely instill in the
Burmesepopulationa rather virulent strain of twofold racisthat isboth
antrMuslim and antimmigration. Further, presidential rhetoric
notwithstanding;* there has beenscant evidence that the government is
actually moving toward more inclusive definition of the national ethnic
groups:*?

The Burmese militargtateOgncodingof antiindian racismin the
body of its laws and policies, witlbotsin the colonial political economy
of race relation$™®is a crucial mechanism through which the deliberate
inflicti on of violence and physical destruction on the Rohingya ialileed
and ideologically justified. It is within this broader nexus of asitidian
and anttMuslim racism and the Islamophobic statthat effectively
mobilized empirically false anti-immigration rhetoric against the Rohingya

1982 Citizenship Law as citizens, they do not accept the term ORohingyad whisleihexisted in the
country's history.Gstatement by H.E. U Wunna Maung Lwin, Union Minister for Foreign Affairs of the
Republic of the Union of Myanmar, at the 24th Session of the UN Human Rights Council (Sept. 13,
2013, available at http://myanmargeneorg/pressrelease/fm%20statement%20at%20HRC_13.pdf.
Maung LwinOs most recent denial that the Rohingya are an ethnic people of Myanmar merely echoed a
similar official stance made 20 years ago by the then Minister of Foreign Affairs U Ohn Gyaw. In a
Fordgn Ministry press release dated February 26, 1992, Ohn Gyaw stated, OHistorically, there has never
been a ORohingyad race in Myanmar . . . . Since the firstMyatonar War in 1824, people of Muslim

faith from the adjacent country illegally entered Mgear NaingNgan particularly Rakhine State.

Being illegal immigrants they do not hold immigration papers like other nationals of the colregsD
Release, Ministry of Foreign Affairs of the Union of Myan. (Feb. 26, 1982 alsp Commd on

Human Righs, Report on the Situation of Human Rights in Myanmar, Prepared by Mr. Yozo Yokota,
Special Rapporteur of the Commission on Human Rights, in accordance with Commission resolution
1992/58; 41, U.N. Doc. E/CN.4/1993/37 (Feb. 17, 1993).

11 Daniel Greenlandy Thein Sein's Vision For ‘Inclusive National IdentityYANMAR TIMES,

May 22, 2013, http://www.mmtimes.com/index.php/natiemelvs/6851u-thein-seins-vision-for-
inclusive-nationatidentity.html.

12 As a matter of fact, not only has Myanmar government failed to live up to its official rhetoric of
moving towards a more inclusive society it is found to have ordered a recent wave of mass arrests of the
Rohingya males above the age of ten in the Rohiremy@ave named ODu Che Ra Darg€ePress
Release, Fortify Rights, Myanmar: End Mass Arrests of Muslim Men and Boys in Rakhine State, Protect
At-Risk Communities (Jan. 23, 2014)avéilable at http://www.fortifyrights.org/publications.html.)

Quite the cotrary, the Myanmar government attempted to cover up the recent massacre of the Rohingya,
including women and children, involving government police and other security units. Gerry Mullany,
Report on Unrest Is at Odds With Account of MyanmalY. TiMES (Jan. 24, 2014),
http://www.nytimes.com/2014/01/25/world/asia/saysmuslimswere massacredh-tensemyanmar
region.html. On the past failure of MyanmarQs reformist, qiidain government, see Matthew Smith,
Burma Lets the Rohingya BurtWaLL St. J, Apr. 7, 2012, http://online.wsj.com/news/articles/
SB10000872396390443 792604577574731526546706.

113 For a grounded analysis of the statiety interface in the production of Islamophobia and the
violence against the Rohingya, see Maung ZaBuddhist Natioalism in Burma: Institutionalized
Racism Against the Rohingya Muslims Led Burma to GenocidecycLe (2013),
http://www.tricycle.com/feature/buddhistationalismburma.
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that ths slowburning proces of Rohingya genocide needs to be
situated-**

I1. THE MECHANISMS OFSLOW-BURNING ROHINGYA GENOCIDE

This section examine®ur mechamsms through which genocidal
acts against the Rohingywith the intent to destroy the Rohingya as a
group, in whole oin part, both physically and mentallyave been carried
out. First, the sectiordiscusses actsuchas violence, forced migratiQ
and illegalization Second, it takes a close look at the imposition of
marriage and birth restrictions as population samnineasures intended to
prevent the births of the new Rohingydhird, the discussion focuses on
the ways in which the Burmese state attempts to deliberately destroy the
social foundations of the Rohingya as an ettgligious and national
group therebyinflicting on the Rohigya conditions of life calculatetb
bring about the groupOs physical destruction. Fourth and finally, the
section examines the stateOs dedadgsefforts to intentionally destroy
the Rohingya as a group through the erasef their identity and history.

A.  ViolenceForced Migration andlllegalization Constitute Intent to
Destroy theRohingya

This section places violence, killingforced migration and
illegalization in the context of the first three of the acts of genocide as
defined in the 194&enocideConvention, namely intent to destroy the
Rohingya througha) killing Rohingya peopleb) causing erious bodily
and mental harm tthe Rohingya andc) deliberdely inflicting conditions
of life calculated to bring about the physical destruction of the Rohingya.
All three of these acts have badilized against the Rohingylay the Sate
and Statebacked actorsmost specifically ultranationalist local Buddhist
Rakhine,since at least Operation Nagamin @0B78. Since it came to
power in 1962, the military government of Burimas becomencreasingly
xenophobic Specifically, it turnedantrMuslim in its outlook and anti
Rohingya in Rakhine state™® In the Rakhine state the central
governmentOs policies assumed a decidediMarslim character. There
the central authorities resorted to the simultaneous use of the three above
mentioned genocidal acta order topermanently remove the Rohingya
from Myanma territory and to destroy the Rohingya in Myanm¥iolent

114
Id.
115 |n-depth interviews with a group of Burmese army veterans withBamithist backgrounds, in
US, UK, and ASEAN region (1998012).
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attempts to force the Rohingya from Rakhine lands into Bangladesh have
not succeededbecausahe exodussin 1978 and in the early 1990s were
eachfollowed by largescaleforced repatriations ofRohingya:™® Thus
inside Myanmar, killingsand violence against the Rohingyand the
simultaneousllegalization of the Rohingyahave had a dual purpdse

both to effectuate theremowl of the Rohingya from Rakhine and
Myanmar(that forced migration failetb do and to destroy the Rohingya

as a group.

Recent history has led to a state of affairs in which 800,000
Rohingya have been pushed intbree townships of North Rakhine State,
which are subject to a different set of restrictive policies than theofest
Rakhine Staté!’ Additionally, since the2012 violence, approximately
140,000 Rohingydwho were either directly displaced by the violence or
were subject to forced relocation by security foroesler the rubric of
protecting them from violengehave leen contained iclosed camps for
Internally Displaced Persof@DPO)camps and subject to a whole set of
restrictions that do not apply to the rest of the population of Rakhine
State’'® These IDP camps and catlike settingsare fast becoming sites
of protracted displacement and permanent segregHfioin the IDPs
where the Rohingya have been ghettoisetiey experience
disproportionately morepoverty, undedevelopment, restrictive and
discriminatory policies, and human rights abu$&sAdditionally, within
these areas in which the Rohingya are containeejoing attempts to
control marriages angdreventbirths demonstratehe intention to destroy
the Rohingyd?" Thus the forced migration and forced population transfer
of Rohingya resultsin ghettoiation which intends to inflict group
conditions of life that are calculated to bring about the groups destruction
and cause serious bodily and mental harm on the group.

This section considerdiow the processes of violence, forced
migration and the legitnization of those processeshrough the
illegalization of the Rohingya since the 1970s has been usedong
running, slowburning campaigto destroy the Rohingya as a group.

116 See supraPart I1ILA.

Y7 |nterview with a group of Rohingya who were born and lived in this highly concentrated
Rohir;ggya community, in Kuala Lumpur and, via email, Rangoon.

119 :g

120 |nterviews with two former UN staff, in Kuala Lumpur (Malaysia) and, via email, Sittwe,
Rakhine (2013).

121 Id.
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1. 1978: TheFirst Wave of\Miolence,Killings, Forced Migration and
lllegalization

Forced expulsion of Rohingya pualaions has occurred on a large
scale since the 1970s. At the end of 1977, the military junta launched an
Opeationknown asNagamin(GDperation Dragon KinQ)with the purpose
of Odesignating citizens andrdigners in accordance with the law and
taking actions against foreigners who have filtered into the country
illegally.0** Operation Nagamin reached Rakhine State in February
1978'#® Under thispolicy, many Rohingya were falsely accused of being
illegal immigrants from Bangladesh andere detainedand tortured
Rohingyas inRakhineStatehad their official documentation taken away
by interagency teams of inspectdfé. The operation degenerated into a
widespread campaign of terror and violence against the Rohingya by
hostile local populations and ta State’® News of this treatmenspread
andover 200,00(hanicstricken Rohingya fled the country intioe newly
indepemlent neighboringBangladeshi?® This process of violence, terror
and forced migration of Rohingya was the first wave of ethnic cleginsin
and a clear indication of the intent to destroy the Rohindyee processes
of illegalization and ghettoization d¢ie Rohingyathatfollowed Operation
Nagaminfurther aimed to impose conditions of liém the Rohingya that
would cause serious bodily and mental harm and destroy the Rohingya as a
group.

Forced repatriationof the Rohingyawho fled to Bangladesh
followed the exodus under a bilateral agreement betweegavernments
of Bangladesh and Burmt&. To ensure repatriation, Bangladesh used
coercive tactics and withheld food ratigileadingto the death of 12,000
refugees between Junk, 1978 and March 31, 1979.**° Recently,
Myanmar claimed that only 143,900 people had flelcountryas part of
Operation Nagamin while Bangladesh claimed the number to be

122 HUMAN RIGHTS WATCH, BURMA: ROHINGYA MUSLIMS: ENDING A CYCLE OF EXODUS? 12 (Sept.
1996) (quoting Statement by the Ministry for Home and RaligiAffairs (Nov. 16, 1977)).

123 william Mattern,Refugees: BurmaOs Brand of Aparthefd FAR E. ECON. REV. 31(1978)

124 Seelnterview with A.F.K. Jilanisupranote 37.

125 Smith, supranote 13.

126 Id.

127.C.R. ABRAR, REPATRIATION OF ROHINGYA REFUGEES (1995), available at http:
/lIwww.burmalibrary.org/docs/Abraepatriation.htm.

128 ALAN C. LINDQUIST, UNITED NATIONS HIGH CoMM@ FOR REFUGEES REPORT ON THE1978

1979BANGLADESH REFUGEERELIEF OPERATION (June 1979).
129
Id.
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252,000 In all, 187,250 Rohingya were forcibly returnemBurma®**
This discrepancyin numbes arosedue to the manipulation of figures
the states involved attemetito disown the Rohingy&? It further fed into
the popular perception in Myanmar of illegal infiltratiby Bengalis as
the population of Myanmar was led to believe that it was not Roliata
returned to Myanmar, but illegal Bengali immigrants whwived as
evidenced by the discrepancy in figutes

Since the devastating impact of the events of 18/ & the present
day, currentforced evictions of the Rohingya from Myanmar are in full
knowledge that the conditions and journeys outside the country may
threaten many lives.As such, forced migration is more than simply the
removal ofthe Rohingya from the landut is part of a deliberate process
of destruction of the Rohingya people.

2. The 1980slillegalization and Conditionsimposed on the Rohingya
are Calculated to Bring About Their Destruction and Cause
Physical andMentalHarm

The 1982 CitizenshipAct stripped the Rohingya of their nationality
andled to the creation athe secuty-legal framework built around their
statelessness. The fact thatthe Rohingya populations are found in
recognizably Rohingya pockets(albeit alongside neRohingya local
communities such as the Buddhist Rakhjnegnarily in the northernmost
districts of the stateand to a lesser extent throughout the Rakhine,state
facilitated thestateOs plan to turn these targeted communities into security
grids. Using the 1982 CitizenshipAct, which strips a large percentage of
the Rohingya of their citizenshipasts, that is, rendering the population
illegal,**the state was able to place and enfah@onian restricticon

130 These numbers are based on Bangladesh and Myanmar government statistics Cifed in
ABRAR, supranote 127. See alspTHE Gov@ OF THEREPUBLIC OF THEUNION OF MYANMAR , RAKHINE
INQUIRY COMMISSION REPORT (Apr. 29, 2013) (in Burmese) (on file with the aoth The original
Burmese version was released on April 29, 2013 and the English version was released only in August
2013. Both versions are on file with the authors.

131 Based on Bangladesh and Myanmar government statistics ci@@RiABRAR, suprancte 127.
See alsp THE Gov@ OF THE REPUBLIC OF THEUNION OF MYANMAR, supranote 130. The original
Burmese version was released on April 29, 2013 and the English version was released only in August
2013. Both versions are on file with the authors.

132 C.R.ABRAR, supranote 127.

133 Id.

134 According to the Immigration Minister and -@olice chief Khin Yi, out of a total of 1.33
million Ronhingya, only 40,000 of them hold Myanmar citizenship or are considered legally prgsent.
Szep & Marshallsupranote 9.
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the everyay lives of Rohingyahrough these security grid§ The United
Nations considers the Rohing@ane of the most persecuted groipshe
world;Othey are the only ethnic group in Burma who are barred from
having more than two childremand subject to arbitrary mass arrests and
chronic waves of massacrés.

The 1982 Citizenship\ct is not simply a legal mechanism through
which the Roingya experience systematic and legalized discrimination
rather it is theGanchof*' that holdsin place the disciminatory legal
frameworkdesigned to severely crippliee Rohingyaas a groufby falsely
deemedillegals andnon-citizens. Thesedraconan locallyimplemented
policies include travel restrictions (e.g.,restricting travel without
permission to neighboring village tractgstrictingall travel beyond the
three townships of North Rakhine Sateestrictions on marriages and
cohabitation, ad restrictions on access to education and healthare.
This legal framework has served to impoverish the population and leave
them vulnerable to systematic amwdde-spread extortion, abuse, and
exploitation™*® Thelack of legal protectiofor non-citizens together with
the implementation of local policies and a dysfunctional judicial system
deemed to have fed even minimalist models of the rule of I&Rgovern
the lives of the Rohingya in North Rakhine State, rendering everyday
activities illegal and thus allowing fraeign for extortion, abuse,
impunity, and wide-spread human rights abusés. For instance, the
country lacks any guarantee of fundamental rights and freedoms, displays
extremelyweak administrative enforcement of regidas, and does not
allow sufficient nongovernmental checks on poweér. The set of
discriminatory laws that @hy the Rohingg their fundamental rights has
also served over the past decatteslestroy the social foundations of the
Rohingya ethnic group, lagnizing and actively encouray

135 |nterviews with the three members of the Rakhine Violence Inquiry Commission, by phone and
faceto-face in Kuala Lumpur, Malaysia (Fall 2012).

136 Associated Press in YangobN Urges Burma to Investigate Rohingya Deaths After Latest
Violence THE GUARDIAN, Jan. 24, 2014, http://www.theguardian.com/world/2014/jan/2B8luma
investgaterohingyadeathsviolence.

137 ZawAcKI, supra note 16.

138 | ewa,supranote 79.

139 See, e.g. AMNESTY INT@, MYANMAR: THE ROHINGYA MINORITY: FUNDAMENTAL RIGHTS
DENIED 27 (May 2004)available athttp://amnesty.org/en/library/asset/ASA16/005/2004/en/9e8bb8db
d5d511ddbb241fb85fe8fa05/asal60052004en.pdf.

140 Nick CheesmariThin Rule of Law or UsRule of Law in Myanmar®B2 PAC. AFF. 597 (2009).

141 | ewa,supranote79, at 12.

142 Andrew D. KasparBurma Fares Poorly in Global Rule of Law Gaydele IRRAWADDY, Mar.

6, 2014, http://www.irrawaddy.org/burma/burfeaespoorly-globatrule-law-gauge.html.
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discrimination and abuses against the Rohingya by both civilians and state
actors such as the security forces.

The 1982 CitizenshipAct serves as the stateOs legal and ideological
foundatiori** on which all forms of violence, execution, restrictioaad
human rights crimes are justified and committed with state impunity if
carried out horizontally byhe local ultranationalist RakhindBuddhists
In light of the ortheground link betweenthe legalized removal of
citizenship from the Rohingy# and the implementation of permanent
set of draconian laws and polici¥sas opposed to periodic Oanti
immigrationO operatioNsamount to theinfliction on the Rohingyaof
conditions of life designed to bring about serious bodily and mental harm
and to destroy the group in whole or in pa#ts such, the illegatation of
the Rohingya in Myanmar is an icdtion of theintent of the State to both
remove the Rohingya permarnignfrom their homeland and to destroy the
Rohingya as a group.

3. The 1990sand 2000s Continuing Abuses andhé Role of the
NaSaKa Security Forces in Causing Serious Bodily and Mental
Harm to the Rohingya with tHatent toDestroy them as &roup

The Rohingya have experiencedlditional waves of largescale
violenceand forced migration sindee late 197Qgncludingbetween May
1991 and March 199%°in 2001'**°and again in 2012’ Each ofthese
examplesof largescale violence mataken place agast on-going daily
experiences of human rights abysascluding arbitrary arrests and
execution, enforced disappearances, toramdrape’*®

In the 1980s and 1990s, natiaide unrest triggered by decades of
repressive military rulethe failure of econmic policies and resultant
hardships and the regimeOs refusal to stagdthe results of the 1990
elections in which NLD won a landslide victory, led tocantinuous
tightening of alreadyarshmeasures to control dissent across Myariifar.

Against this backdroghe junta increased thmilitary presence along the

143 ZawAckl, supra note 16, at 119.

144 Seesupra,Part 11.B.

145 HUMAN RIGHTS WATCH, supra note 122;U.S. COMMITTEE FOR REFUGEES REPORT ONTHE
ROHINGYA REPATRI, THE RETURN OF THEROHINGYA REFUGEES TOBURMA: VOLUNTARY REPATRIATION
ORREFOULEMENT? 14 (March 1995).

146 HUMAN RIGHTS WATCH, supranote 17, at 16.

147 SeeEQUAL RIGHTS TRUST, supranote 23.

184, at 12.

149 Jayshree Bajorid)nderstanding MyanmarCOUNCIL ON FOREIGN RELATIONS (Jun. 21, 2013),
http://www.cfr.org/humasrights/understandingryanmar/p14385 (last visited Jan. 10, 2014).
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border with Bangladeshnd in all the border areas of Myanmaran
attempt to sever dissidents from external support amdres up the
borders**® With the buildup came increasedemands for land and labor,
resulting in land confiscations, forced evictipf@rced laboy as well as
torture and rape perpetrated by the security fo(@¢aSaKa®)' While

these abuses occurred extensively elsewhere in minority areas and affected
many populations of Myanmar, including the Rakhine Buddhists, they
disproportionately affected the Rohingyahose legal and social status
made them easy targetsspecially sincghe military and local civilian
population already subjected them to discrimmagnd abus&?

The Statesponsored abuses that tNaS&a perpetuated indicate
theintent to destroy the Rohingyal he establishment of thdaSaKaas a
military border force in 1992s part of themilitarization of Myanmaf3
border areaxame hand in hand with the imposition of severe physical
movementand marriagerestrictions, increased extortioand abusé>
The abuses resulting fronie establishment and role of tiNaSaKa
caused aother acute outflow of some 250,000 Rohingshout thirty
percentof the total Rohingya population of North Arakan, wiedt for
Bangladeshin 1992 and 199%“ Figures indicating the scale of the
killings and abusedy the NaSaKaare not available due to the lack of
documentation. Despite thislack, seveal factors indicate that the severe
bodily and mental harms suffered by the Rohingya during the early 1990s
occurred with the intent to destroy the Rohingy@hes severe abuses
included Gazed villages, mass rapes and extrajudicial killi@ds The
NUI Galway reportusel the evidence collected elsewhere in MyanmarQOs
ethnic minority areas on summary and arbitrary executions and killings as

150 |RISH CENTRE FOR HUMAN RIGHTS, NAT@ UNIV. OF IR. AT GALWAY, CRIMES AGAINST
HUMANITY IN  WESTERN BURMA: THE SITUATION OF THE ROHINGYA 92 (2010),
http://www.nuigalway.ie/media/intranet/CrimégjainstHumanitin-Western -Burma.pdf;, HUMAN
RIGHTS WATCH, supranote 122.

151 |RISH CENTRE FORHUMAN RIGHTS, supranote 150.

152 The antiRohingya sentiment was widespread among the dominant Buddhist Rakhine or
Arakanese and they were typically mistreated by local security units in Western Burma even before the
State launched its officidarge scale campaign in 1978 to terrorize the Rohingya and drive them out of
Western Burma.SeeThe Oppression of Rakhine Muslims (i.e., Rohingyad)IGHT OF THEWORLD 54
(1957). This Burmese language article describes the mistreatment of the Ratatiggalities at the
hands of the local Rakhine authorities while the former looked the other way when Rakhine Buddhists
from across the then East Pakistan to come and settle in Western Bdrma.

i:i EQUAL RIGHTS TRUST, supra note 101, a96.

Id.

%5 Francis Wade, Abolishing BurmaOs Feared Border Force: PR or RefpriARIAN
CORRESPONDENT (July 15, 2013), http://asiancorrespondent.com/110670/abolishingasfeared
borderforce-pr-or-reform/.
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part of forced labour practices to estimate the severity of these dBuses.
However, the Rohingya have sufferegmtoportionatelyto other ethnic
minorities in terms of forced labour and associated abuses including
killing, forced disappearances, arbitrary arrests, and associated human
rights abuse&>’ According to theNUI Galway researchers

During the course of #hfield investigation for this Report, a
number of accounts were provided of incidents in which
agencies of the SPDC [State Peace and Development Council,
the then ruling military council], usually the NaSaKa [or the
inter-agency security and intelligenasvision under direct
control of the Military], were allegedly responsible for the
discriminate killing of Rohingya residents in North Arakan
State. Examples ranged from deaths resulting from the use of
live ammunition to disperse gatherings of Rohingyas
individual accounts of family members being beaten to death
while performing forced labourBDespite being unable to
verify the information] it is nevertheless obvious from all
sources that discriminate killings are taking place in North
Arakan State.They may be referred to as discriminate simply
because the vast majority of reported incidents flowing out of
Arakan State (for example, as highlighted by HRDU [Human
Rights Documentation Unit]) overwhelmingly involve
Rohingya victims.>®

The statebacking of the abuses through the establishment dil#d&aKa
the law and policy framework that institutionalised the discriminatory
nature of the abusesnd the disproportionate manner in which the
Rohingya experienced the abugsgicateintentto destoy.™®

In 1994, afterthe United Nations High Commission on Refugees
(QWNHCRO)was granted access to North Rakhine State, mass repasriation
of some 236,000 Rohingya took place, even though thadenat been
significant improvement in the human rights situafi¥nThe reatriations

i:j IRISH CENTRE FORHUMAN RIGHTS, supranote150.
Id.

%814, at 124.

159 The New Republic uses the term Oconcentration campsO in a recent article about the plight of
the Rohingya (vi§-vis other oppressed minorities in Burma), indicating the severity of the Rohingya
situation. SeeGraeme WoodA Countyside of Concentration CampBlEw REPUBLIC, Jan. 21, 2014,
http://www.newrepublic.com/article/116241/bursB@l4countrysideconcentratiorcamps.

180 HuMAN RIGHTS WATCH, supranote 122.
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were involuntary andangladesh security forces used excessive ftwrce
make Rohingya returti® Neither the Rakhine Burmese population not the
Myanmar governmentonsideredthe returneedo be citizens, and the
popular conflation of Rohingyas with illegal Bengali immigrants was
further entrenched by returnees having spent time outside the colih&y.
thenMinister for Foreign Affairs, U Ohn Gyavstated to th&JN Special
Rapporteur in December 19920t is a rubbish thing that people have left
Myanmar. These people who are in the refugee camps in Bangladesh are
perhaps from Dhaka, but not one single person has left Bdffn&his
statementis a blatant denial of the Rohiya8 existence and rights in
Myanmar, and part and parcel of the processes of ethnic cleansing and
destruction of the Rohingya as a group through denial of their rights and
identity.

The decades that followed saw a steady and signifmaifiow of
Rohingya from Rakhia Statesuffering from the same abuses that they had
sufferedin the early 199Qs In Bangladesh, only the refugegko were in
the UNHCR-administereccamps prior to the repatriations of the 1990s are
allowed to be registered and resigi¢ghin the camps toddy this numbeis
arourd 29,000'% A further 200,000to 300,000peoplereside in maksshift
sites outside the official campsany of whom were forcibly repatriated to
Myanmar in the 1990sand made their way back to Bangladestsome
point™®* This population ha no access to protection or humanitarian aid
and lives in squalid and dangerous conditions on the margins of sdgiety.
They are unable to return to Myanmar as they have been deleted from
householdamily lists by state security forces and local administratorg
would be subject to arrest as illegal immigrants on their rétfiritheir
dire existence in Bangladeshadestament to the fact theéar existence is
only possibleoutside of Myanmar

Again in 2®M1 and 2002, diérent waves of violence against the
Rohingyaoccurred Mobs made up of local Rakhine Buddhists violently

161 Id.

162 U.N. CommOn on Human Righgspranote 110.

183 |nterviews with a UN official, and local NGO staffers Cox Bazaar, in Bangladesh (Spring 2010).

184 U.N. High CommOr for Refugees Policy Dev. & Evaluation S8tates of Denial: A Review of
UNHCROs Response to the Protracted Situation of Stateless yRoRefugees in Bangladesa,
PDES/2011/13 (Dec. 2011) (b¥sther Kiragu, Angela Li Rosi & Tim Morrisavailable at
http://www.unhcr.org/4ee754c19.html

185 PHysICIANS FOR HUMAN RIGHTS, STATELESS AND STARVING, PERSECUTED ROHINGYA FLEE
BURMA AND STARVE IN BANGLADESH (Mar. 2010), https://s3.amazonaws.com/PHR_Reports/stateless
andstarving.pdf.

1% |nterviews with a Group of Rohingya Refugees and Expatriates, in Kuala Lumpur, Malaysia
(2013).



714 PaciFic Rim LAw & PoLicY JOURNAL VoL.23No. 3

attacledthe Rohingya in places like Sittwe, the capatbRakhine State. A
total of twentyeight mosques and Madrasas were destrogad an
unknown number of Rohingya were killé. The governmentOs security
forces did nothing to protect the Rohingya and in many instances they took
part in the violence againsthem **® indicating that the state was
deliberately inflicting conditions of violenceand insecurity on the
Rohingya that were calculated to bring about their destructidn.
interpreting the behavior of th&tate it is extremely important to
understand that all actions of political and socisighificance arewith no
exception, carried out either by direct orders from the highest level of the
(military) leadership or with a tacit approval on the part of the senast
leadershig® Either way all perpetrators of violence against the Rohingya
have enjoyedmpunity since the first large scale campaign of violence
against the Rohingya began in 19%ghich spealk volumes about the
instrumental role the state anits leadershipshave played in the
destruction of the Rohingya and creation of-tiestroying conditions for
these people as a grotip.

4, The 2012Pogroms:Civilian-military Violence,Denial of Aid, Social
and EconomicBoycotts and Hate Campaignsare Designed tdKill,
Cause Serious Bodily and Mental Harm, and Deliberately Inflict
Conditions ofLife Calculated toDestroythe Rohingya

Throughout the 1990s and 2000s, the military played a central role
in perpetrating and encouraging violence and abuses against the Rohingya
with the intent to both remove them from Myanmar and to inflict serious
harm and conditions of life on them with the intent to destroy thém.
2010, political and economic reforms brought a nominally civilian
government to power under -@eneral President The Sein!’* The
openingof societal space and teenerging media freedontisat came with
these reforms changed the dynamhas not the nature of the destruction
of the Rohingya. Post2010, statebased propagandzontinued andvas

izg HUMAN RIGHTS WATCH, supranote 17.
Id.

195ee(Burmese Languge) Interviews with exGeneral Khin Nyunt, Chief of the Directorate of
Defense Services Intelligence (198804) and Prime Minister (2064), a booWength series of
interviews with the formerly third ranking and powerful general, Rangoon, Nov. 2013.

170 Maung Zzarni, Religious Violence and the Role of the State MYANMAR IN TRANSITION:
PoLITY, PEOPLE AND PROCESSES 83, 8391 (Kerstin Duell ed., 2013),available at
http://www.kas.de/politikdialogasien/en/publications/36387/.

1 profile: Burma PresidenThein SeinBBC (Oct. 12, 2012), http://www.bbc.co.uk/news/werld
asiapacific-12358204.



JUNE 2014 THE S oW-BURNING GENOCIDE OFMYANMARS ROHINGYA 715

complementedy widespread popular hate campaigared organzed and
statebacked violence against the Rohingya by Rakhine Buddhist thabs
escalated in 2019° The events that occurred in 2012 were the first
abuses against the Rohingya that human rights aajeoms were ablect
effectively document based on findings and interviews inside Rakhine
State!”® The 2012 violence saw a mixture of state authorities, civilian
mobs and local populations killing and engaging in the mass physical
destruction of Rohingyaand other Muslimpeople, propertiesand
communitie3N effectively enacting pogroms against the Rohingya

While the government of Myanmar, some UN agen@aesl some of
the international community continue to laltleé violence as communal
and sectarian the body of evidence collected from human rights
organisationshowsthat the State and its security forcesyptda vital role
in the physical destruction of Rohingya people, propertiasd
communitiesduring the 2012 violenc€> Beyond simply implicating the
State in this destruction, the role of the secufacesin the violence
together with thanstitutionalizationof discrimination and abuse against
the Rohingyaindicates that the killings, violencand hate campaigns
were planned, orgaaed and perpetrated with the purpose of both driving
out the Rohingya and destroying themhe fact thatstate security forces
bothengagedvith andallowedthe violence and hate campaigns to happen
indicates a deliberate intention toeate conditions of life calculated to
bring about the destruction of the Rohingya.

While the government of Myanmar places the numbers killed by the
violence in 2012 at 192°these numbers are highly disputed and it is

172 HuMAN RIGHTS WATCH, supranote 17.

3 |nterview with a prominent human rights researcher in Kuala Lampur, Maylasia, Fall 2013. In
terms of the substance of popuhate speech in Myanmar it is decidedly Mustihobic. There is a
widespread fear that the countryOs Muslims who make up an estimated four to five percent of the
countryOs total are waging a jihad against the Buddhist population estimated at eiglety fpencent of
the total population. The jihad is aimed at turning the predominantly Buddhist Myanmar into an Islamic
country. Further, the demonization of the countryOs Muslims often involves painting them as an
extension of radical Islamic organizats such as the Taliban or Al Quaeda. Both the leading anti
Muslim Buddhist monks and Myanmar PresidentOs spokespersons have been found to have used these
narratives publiclil in their Burmese language Facebook postings, which appear to be timed with
eruging violence against the Rohingya and the Muslims. Thedpgtech materials used for the article
are on file with the authors. Some-lime hatespeech (in English translation) can be viewed at
http://www.maungzarni.net/ (last visited Mar. 10, 2014).

174 Burma: The Plight of the Rohingyd.S.HoLocAusTMEM® MUSEUM, http://www.ushmm.org/
confrontgenocide/cases/burma (last visited Jan. 10, 208&e alsp Samantha Michael8urma Govt
Accused of Ethnic Cleansing Against Rohingya MusliMeaE IRRAWADDY (Apr. 22, 2013),
http://www.irrawaddy.org/rohingya/burrrgovt-accuseebf-ethniccleansingagainstrohingya
muslims.html.

175 Id.

78 The Gov® OF THEREPUBLIC OF THEUNION OF MYANMAR, supranote 130, at 20.
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likely that they grossly undesstimde the number of peopléilled.’””

Human Rightswatch (HRWQ documented four mass graves rethto
the violence of 2012and villagers reported being forced to dig mass
graves:’® HRW found thatin one village alone, in Mraulkl district, at
least 70Rohingya were killed in a massacré. In addition to the killings,
whole villages and communities werezed and destroye’ Satellite
images of the destruction clearly show that whole Muslim areas were
completely destroyed while Buddhist areas were |efatively
untouched?

The pogroms were systematic and widespradBW described the
attacks as

E organized, incited, and committed by local Arakanese
[Rakhing '® political party operatives, the Buddhist
monkhood, and ordinary Arakanese, at times directly
supported by state security forceRohingya men, women,
and children were killed, some were buried in mass graves,
and their villages and neighborhoods wereedazWhile the
state security forces in some instances intervened to prevent
violence and protect fleeing Muslims, more frequently they
stood aside during attacks or directly supported the assailants,
committing killings and other abusek the months sice the
violence, the Burmese government of President Thein Sein
has taken no serious steps to hold accountable those
responsible or to pvent future outbreaks of violent&.

In many cases, State security forces were aware of the attacks before they
took place'® In some cases, Rohingya were forcibly evictein their
homes and placed inIDP campsby security forces The alleged
justification for these evictions was protect from supposedlycoming

17 See, e.g Inside BurmaOs Forbidde@amps CHANNEL 4 NEws (Aug. 14, 2012),
http://www.channel4.om/news/insidrirmasforbiddenrcamps.

178 HUMAN RIGHTS WATCH, supranote 17, at 7.

i;z SeeHUMAN RIGHTS WATCH, supranote 28.

o

182 Arakanese is an adjective denoting the peoplelaguage of Arakan. We use it
interchangeably with Rakhine.

183 HUMAN RIGHTS WATCH, supranote 17, at 4.

184 |nterview with U Nyunt Maung Shein and U Tin Maung Than, two Muslim members of the
Presidential Inquiry Commission on the Sectarian Violence irhRRak in Kualar Lumpur, Malaysia
(April 2013).



JUNE 2014 THE S oW-BURNING GENOCIDE OFMYANMARS ROHINGYA 717

violence. h othercasesRohingya were disarmed aheafdviolent attacks
leaving them defeseless'®

Since 2012, violengduelled by systems of impunityargeted at
Muslim communitiedas been ogoing in Rakhine State and has spread to
other areas of the countargeting Muslim communitie$? In September
2013,the UN Special Rapporteur raised the issue of impunity in relation to
Rohingya violence in Rakhine State, noting:

In view of the consistent and credible reports of widespread
andsystematic human rights violations carried out by sgcuri
forces that the SpeciBapporteur has received, he remains
concerned that the perpetrators of suchations have not
been held to account. This culture of impunity is
particularlytroubling  given  the  vulnerability and
marginalization of the memberd the Rohingya community
owing to their laclof legal status in the countt¥/.

The StateOs refusal to address the issues of impunity in relation to the
Rohingya in Rakhine Stgteeven on the urging of the international
community and human rights bodi&8creates conditions within which

the central state allows the serious bodily and mental harm inflicted on the
Rohingya to continue and to spread, with the effect of condoning and
directly contributing to the physical destruction of the Rohingya people.

185 1d. See alspBurma: End OEthnic CleansingO of Rohingya MuslsvAN RIGHTS WATCH
(Apr. 22, 2013), http://www.hrw.org/news/2013/04/22/burematethniccleansingrohingyamuslims.

For example, violere spread to Thandwe, Rakhine State in October 2013. A crowd of over
1000 Rakhine surrounded a Muslim village, killing at least seven, including a +fiietyearold
woman; destroying three mosques and 112 homes; and displacing almost 500 fRephbani
Mahtani & Myo Myo,Myanmar Town Locked Down After Violence; President Continues WpL ST.
J. (Oct. 2, 2013), http://online.wsj.com/news/articles/SB1000142405270230490670457911065363
7143812.

187U.N. SecretanGeneral Situation of Human Rights Myanmar 12, U.N. Doc. A/68/397 (Sept.

23, 2013),available atreliefweb.int/sites/reliefweb.int/files/resourcest8397_ SR report September
2013 (1).pdf.

1% For instance, as recent as December 30, 2013, the European Union, the United States, Turkey,
and Switzerland registered publicly their C)deep concernsO about the Oinhumane environmentO for the
Rohingya internally displaced persons (OIDPsO) and the Myanmar governmentOs unfulfilled promises to
take Oeffective actionsO to rectify the Odire humanitaituations.O See Myebon Joint Mission
Statement from the Embassies of Switzerland, the Republic of Turkey, the United States of America, and
the European UnionRELIEFWEB (Dec. 30, 2013), http://reliefweb.int/report/myanmar/myefmnt-
missionstatementlecembei2013 (last visited May 24, 2014). Although the official statement of
concern is specific to the situation of the IDPs at a camp named Myebon in Rakhine Statis ¢he
pervasive concern among all the external players including U.N. agencies and human rights research
organizations, according to our findings.
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Notwithstandinghe scale of the killings, elements of the attacks and
killings indicate thathese acts of violenogere part of a process intended
to destroy the Rohingya people both as individuals and as a group, as well
as drive them from their lands. Faxample, the attacks were
accompanied by anRohingya campaigns implemented by local political
parties, the BuddhisBangha(GDrdel), the security forcesand local
populations:®® The campaigns did not simply spread dtthingya
hatred, but included aeries of targeted boycotts by Buddhists against
trading, helping, working withor fraternizingwith Muslims**° In some
cases Rakhine Buddhists accused of trading or helping Rohingya were
publically humiliated and paraded around in public wearing Qfaito
signs’®’ These campaigns aimed to socially and economically ostracize
Muslims'®?and put them in faminbke situations->> The combination of
sustained tactics indicates that the violence was not simply spontaneous or
sporadicandnether was it simplymtercommunal or sectarias has been
characterizedby the media, foreign governmentnd the UN.*** Such
boycotts accompanied by the violent pogroms are designed to inflict
conditions of life on Rohingya communities calculated to bring about their
physial destruction through dangerous and fantike conditions.

Additionally, there wereorganizedprotests against the delivery of
humanitarian aid to Rohingya in emergency situatiansl Myanmar
government attempted to cut off aid completely to the Rohingya
Security forces arrestecuimanitarian worketsincluding UN. workers®®

189 SeeHUMAN RIGHTS WATCH, supranote 17, at 8. See alsppersonal communications with
three membersfdMyanmarQs official Rakhine Violence Inquiry Commission, including U Nyunt Maung
Shein, U Tin Maung Than and Zargana, (2012 and 2013).

i:i Interview with the Rohingya from Sittwe, in Kualar Lumpur, Malaysia (Dec. 2013).

Id.

192 Y.N. SecretanyGeneralsupranote 187.

193 Even those housed in the camps covered by humanitarian aid agencies are suffering from acute
malnutrition. According to the revised Rakhine Response Plan, published in August 2013, acute
malnutrition rates in the camps around Sitteenain at 14.4% with further deterioration expected in
rural camps. SeeU.N. Office for the Coordination of Humanitarian AffgilRakhine Response Plan
(Myanmar) July 2018 December 2013 12, RELIEFNET, http://reliefweb.int/sites/relief
web.int/files/resouwres/Snapshot_Rakrhine_ UNOCHA_12_Aug2013.pdf.

194 For a typical false characterization of this stspensored and stabmcked violence, sdeiT®
CRISISGRP, supranote 19 (examining the instrumental role of the State in Burma in the violence and
killings of the Rohingya).

195 Jane PerlezDeath Stalks Muslims as Myanmar Cuts Off AWY. TIMES, May 2, 2014,
http://www.nytimes.com/2014/05/03/world/asia/deatalks muslimsasmyanmascutsoff-
aid.html?_r=0.

19 press Release, U.N. Office of the High Comfe®Human Rights, Statement of the Special
Rapporteur on the Situation of Human Rights in Myan. (Aug. 4 201)ailable at
http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=12405&LangID=E.
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and threatenecbthers with violence®” A Medecins Sans Frontier
(MSFQ, or Doctors Without Borders, as they are known in the United
Statespress statement noted

Due to the feastaff have as a result of sustained intimidation
and threats against MSF workers by some mesnbé the
Rakhine community, doctors and other essential personnel are
too scared to work in Rakhine State, and thus MSF faces a
shortage in staff, a gap that ssill not being filled by the
government or other organizatiotis.

State security forces have not effectively dealt with these threats to local
staff and agencies assisting the Rohingya fact bureaucratic barriers
relating to the displackRohingya population at both the central and local
levels preventedand continue to preventumanitarianworkers from
accessing vulnerable communities in urgent need of humanitarian' félief.
Campaigns, protestsand boycotts against the delivery of {gaving
humanitarian aid for the Rohingya are also designed to physically destroy
the Rohingya throughhe denial of dod, water and healtlcare In a
significant development, in late February 2014, Myanmar government
forced theDoctors Without Borders, which had been treating tens of
thousands of individuals in Rakhine stabeit primarily the Rohingya,
displaced by the wavesf aviolence and put in cansp to cease all
operations in Myanm&r?®

The combinedtactics of killings, violence, destruction of property
and communities, accompanied by social and economic boycotts and hate
campaigns against the Rohingwae perceived by Rohingya communities
bothat home and in exiJ@s concerted stateacked attempgtto destroy the
Rohingya or drive them from their lands in Rakhine Sf&te.The
Rohingya argin effect,given a stark choice between starvatideath or

97 The Ongoing Humanitarian Emergency in MyanmaRakhine State DOCTORS WITHOUT
BorRDERS (Feb. 6, 2013), http://www.doctorswithoutborders.org/article/ongbinganitarian
emerl%gncynyanmarsrakhinestate?id:6624&cat:field|ews.

Id.

199 U.N. Office for the Coordination of Humanitarian Affaissjpranote 193, at 13.

200 Alexandra ZavisMyanmar Orders Doctors Without Borders to Cease Operatibis TIMES,

Feb. 28, 2014, http://www.latimes.com/world/worldnowfiawn-myanmarordersdoctorswithout
bordersto-ceaseoperations20140228,0,2115340.story.

2 nterviews with Rohingya communities leaders working with new refugee arrivals in Malaysia
including Interview with Abdul Hamidin Musa Ali, supranote 37.
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leaving their lands in Rakhine Staf® One Rohingya man from Min Bya
explained the situation aslkaws:

Since the first week in June, things changed. There was a total
ban on movement for us. The Rakhine came with the
authorities and surrounded our village. Wargat go out from

the village and | cannot get any income to support my family.
If we go out from the village the Rakhine chase us. There are
cases where our Rohingya people left the village to find fish
or vegetable® they have been killed. There aseven men

that wee killed from my village irthis way. Since June all the
police were changed in our area. They changed the battalion.
They also sent a lot of extra police. They do not protect us.
One Rohingya man was shot by the police when he was
getting inhis canoe to try to get something. They shot him in
the head. His family went to pick up the body.There was

not enough food. People could not get medical treatment
because the only medical care is in the nearby town and we
were not allowed to go ttown. Several people died in my
village because there was no treatment. They died from
starvation. Look at my body. Look how thin | am. You can
see how much | suffer from hundét.

Another Rohingya from a village in Maungdaw, North Rakhine State,
descrbed the situation six months on from the outbreak of violence in
2012

| am married and | have 5 children. For our livelihoods, our
family would cultivate paddy and other things, and we also
kept cattle. Our income from our farm was enough to support
our family before the violence began this year in June. Since
June, there was a boycott on trading and interacting with
Rohingya and our movements are so restricted. We cannot
even go out to our farmland to cultivate our crops and get
food. Everybody in myhouse is crying for assistance. They
are so hungry. They cannot eat every day. They try to make

202 Interviews with Rohingya communities leaders working with new refugee arrivals in Malaysia
including Interview with Abdul Hami®in Musa Ali, supranote 37
203|nterview by the author for Equal Rights Trust with Rohingya (December 2012).
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the stock of rice they have last for as long as possible, so
everybody in the house just eats once in two &3ys.

Such accounts indicate that the intentisnnot only to remove the
Rohingya from their land, but also to destroy thieyndenyingaccess to
food and basic services.

According to the Article &) of the Genocide Convention of 1948,
deliberately inflicting conditions of life calculated to bring about physical
destruction is one dhefive acts ofgenocide. The three specific readings
of the aforementioned Article in the context of various inteéonal
tribunals, namely Yugoslavia and Rwanda, may shed further lightieon
need for preaiors when it comes to charges of genocide. Among these
past international readings directly relevant to MyanmarOs persecution of
the Rohingya are:

1. QT]he expresion deliberately inflicting on the group conditions of
life calculated to bring about its physi@@structions in whole or in
part, should be construed as the methods of destruction by which
the perpetrator does not immediately kill the members oftbep,
but which, ultimately, seek their physical destruct®ti

2. (eliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in Parider sub
paragraph (c) does not require proof of a reJiile acts envisaged
by this subparagraph include, but are not limited to, methods of
destruction apart &m direct killings such as subjecting the group to
a subsistence diet, systematic expulsion from homes and denial of
the right to medical services. Alsincluded is the creation of
circumstances that would lead to a slow death, such as lack of
proper housing, clothing and hygiene or excessive woghgsical
exertion(G°®

204 Id.

205 prosecutor v. JeaRaul Akayesu, Case No. ICT#6-4-T, Judgment, ! 505 (Intdl Crim. Trib. for
Rwanda Sept. 2, 1998), http://www.refworld.org/docid/40278fbb4.html.

206 prosecutor v. Milomir Stakj Case No. IT97-24-T, Judgment, ! 507 (Intdl Crim. Trib. for
Former Yugoslavia July 31, 2003), http://www.icty.org/x/cases/stakic/tjug/ertje&K731e.pt (quoted
in an internal brief specifically written for and circulated among the panel of judges at the Permanent
PeopleOs Tribunal on Sri Lank (http://ptsrilanka.org/), Germany, Dec 2013. See the memo here:
http://www.maungzarni.net/2014/01/elemenfsgenocidefoundational.html).
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3. Orherefore the conditions of life envisaged include rape, the
starving of a groupf people, reducing required medical services
below a minimum, and withholding sufficient living
accommodton for a reasonable period, provided the above would
lead to the destruction of the group in whole or in.@8ft

Indeed the evidence presented so far indicates that the widespread nature,
the systematic pattern and types of persecution of the Rohingya by
Myanmaramounts to genocide.

5. Post2012 Pogrom Displacement: Ghettoization through IDP Camps
Perpetuates Apdineid Arrangement of RohingyaOs Existence in
Myanmar

Forceddisplacement of the Rohingyia designed to permanently
ghettoze themby segregating them and applying a whole set of policies
and conditions of life that only apply to theind other Muslims contained
in certain geographical areas.Segregation and discriminatory laws,
policies and conditions of life that have been applied to the Rohingya in
the townships of North Rakhine State over the past two decades can be
considered géttoization. In addition, he discriminatory conditions and
restrictions that Rohingya faeghenforcibly transferred off their land into
camps for IDP campare also best described gisettoization, particularly
as it is fast becoming a situation of pemted segregation and
displacement Thesecamps for the internally displaced have been used to
legalizeandlegitimizea system of aparthelthsed on ghettoization

According to the United Nations Office for the Coordination of
Humanitarian Affairs QJNOCHAQ, in Rakhine state, 140,000 pedjle
the bulk of whom are Rohingi{ehave been displaced in the two waves of
mass violence in June and October 28f2Many of them have been
segregated in closed and guarded caamsss Rakhine Stat® While
many of the Rakhine who were displaced by the violence in 2012 have
been ale to return to their villageshe government has nallowed much

207 prosecutor v. Clement Kayishema and Obed Ruzindana, Case No-9ETR, Judgment
(Reasons), 116 (IntOl Crim. Trib. for Rwanda May 21, 1999).

208 Conversations between the authors and international humanitarian staff ibag@nmar
(names and organizations withheld).

209 Rushanara AliBurma®s Rohingya: A Story of Segregation and Desperd#mGUARDIAN,
June 3, 2013, http://www.theguardian.com/gleti@elopment/povertynatters/2013/jun/03/burma
rohingyasegregation.
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less facilitatd, the return of the Rohingyto their home3™® The fear
among many of the humanitarian staffrkiag in the area is that if the
Rohingya are not returned sdbat least within the next yeaof which
they have little hop¥ segregation will become permanéiit. In
September 2013, the Sentinel Project noted

The proliferation of internally displaced nsens camps in
Rakhine state (also known as Arakan) and seafiedhettos
within urban areas may constitute genocide by isolation,
starvation, and deprivation of the necessities of life if done with
the intent to destroy the grougHistorically, not allgenocides
have been committed solely through mass Kkilling, and if the
Rohingya continue to be systematically purged from towns,
villages, and cities throughout Rakhine and Burma in general,
and if the IDP camps continue to be deprived of aid, the intent
of genocide will appear more certdis.

While thisstatement establishes the relevance of the issues of ghettoization
and apartheid to Rohingya genogitlee Sentinel Projectoes not take into
account that this process has beengoimg since 1978. Following
Operation Nagamin, international journali$tsvho covered MyanmarOs
systematic persecution of the Rohingya began to use the word apartheid for
those Rohingya who survived the first wave of expulsidnThirty years

later, South AfricaOs icon ohti-apartheid, Rev. Desmond Tutlescrited

the RohingyaOsconditions as apartheid while in Rangoofi® The
increasingly permanent nature of this segregation apartheid, has
become a major concern for the UN. This concernwas officially
reported by theSpecial Rapporteur on the Human Rights Situation i
Myanmar in his report to thelN Secretary General (and to the General
Assembly) in September 20%5.

210 Id.

21 Conversations between the authors and international humanitarian staff based in Myanmar
(names and organizations withheld).

212 Byrma Risk AssessmeftHE SENTINEL PROJECT FORGENOCIDE PREVENTION (Sept. 2013),
http://thesentinelproject.org/wgontent/uploads/RiskssessmenBurmaSeptembef013.pdf.

213 Mattern,supranote 123, aB1.

214 Id.

25 Tutu Says Burma Must Avoid ONew ApareitHE IRRAWADDY (Feb 27, 2013),
http://www.irrawaddy.org/humarights/tutusaysburmamustavoid-new-apartheid.html.

218 gpecial RapporteurSituation of human rights in Myanmabt).N. Doc. A/68/397 (Sept. 23,

2013) (by Tomis Ojea Quintana).
217 Id.
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6. Post2012 Pogroms: Flight from Myanmar by Sea Results in
Violence and Death to Rohingya

The stuation in Rakhine State has leabt only to internal
displacement, but alseo a new exodus of Rohingya. Bangladesh
responded by sealing their borders and limiting access th&@iRohingya
refugees™ In the years pior to 2007, the Rohingyanainly let Rakhine
and Bangladesh for Southeast Asia during the Osailing seasonO when the
seas were safé’® Increased desperation, larger vesselsd the
facilitation of departures by security forces in Myanmar, which enable
people to leave in broad daylight, have seen greater and greater numbers
leaving®® Since June 2012the reasons commbngiven for departurare
fears of continued violenceloss of livelihoods through targeted anti
Rohingya and andfMuslim boycotts, loss of propertieghreat of violence,
arbitrary arrestand extortiorf**

Between June 2012 and May 201Bpreoximately34,000 to35,000
Rohingya are believed to have taken tce thedl increasing from
approximately9,000 in2011%%* The numbers are expected to grow further
when the next sailing season bedifisin the past, thevast majority of
Oboat peopleO were m#fe. Now whole families, including women,
children and the elderlyare leaving® In most cases, their lack of
citizenship makes retuimg neaty impossible, changing temporary
displacement into permanent displacementDuring antiRohingya
immigration campaigns (for instance, the King Dragon Operation in)1978
Myanmar authoritiesstruck whole Rohingya familiesoff the official

218 The Human Rights of Stateless Rohingya in Banglad&sbaL RIGHTS TRUST, (Oct. 9, 2012),
http://www.equalrightstrust.org/ertdocumentbank/EBFR_Bangaldesh_2012.pdf (last visited May 24,
2014).

2% Interviews with a group of Rohingya and Karmin Muslim boat refugees, in Kuala Lumpur,
Malaysia (Dec. 2012). [hereinafter Indeews with Researchers on Boat departures and arrivals].

420 7o get a sense of the flows of Rohingya boat landings and routé®olsiEgyya Asylum Seekers:
Flows and Boat Landings in 2013 HUMANITARIAN INFO. UNIT, U.S. SrATE DEPQ,
http://reliefweb.int/siés/reliefweb.int/files/resources/Rohingya%20Asylum%20Seekers%20Flows%20%
26%20Bo0at%20Landings%20in%202013%20as%200f%2011%20Mar%202013.pdf (last visited May 24,
2014).

22! Interviews with researchers on boat departures and arrsealsanote 219.

222 The Rohigya Exodus from MyanmaREUTERS July 17, 2013 [hereinafter The Rohingya
Exodu$, http://www.trust.org/spotlight/th®ohingyaexodusfrom-myanmar/?tab=infographic

223 Interviews with Researchers on Boat departures and Arriaisa note 219.

224

Id.

225 Interviews with Rohingya leaders including, interview with Abdul Haid Musa Ali, supra

note 37.
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registry of houseHds, instantly making Rohingya illegd® Without
legal residency by birth in the country, the Rohingya inggrisonmentor
face threas of arrest and imprisonmentTheir illegality in turn makes
them extremely vulnerabléo extortionand abuseat the hands of the
security forces”’ Also, from a State perspectivdormal bilateral
deportation arrangements are impossiake Myanmar does not recogai
the Rohingya atheir nationalsas indicated by their statelessn&8s

When the Rohingya are pushed from their land in Rakhine State and
out of the country, they are often pushed into-tifeeatening situations,
whereby destruction of the Rohingya people occurs even as they flee.
Over he past yeathe number of news regdsrabout thesinking of boats
carrying the fleeing Rohingya in the Andaman Sea off the Burmese
coastline hasisen indicating that theoutward journey acroskigh seas
and the countryOs territorial waterfraught with fatal dangefé’® As
recenly as Noember 2013, onlyeight out of an estimatedeventyto
eighty Rohingya fleeing toward tha&eighboring Bangladesh survived
when thé boat fell apart several hours after it set $8ilAccording to the
UN, O]t least 500 people were believed to have diedoats in 2012
aloneG*!

Thosepeoplewho have survived the journeys recount unsafe and
overcrowded conditions on the boats, deaths on board, running out of
petrol and/or food, losing their way, and violedde.In some cases,
officials knowingly push Rahgya into life threatening situations. For
example, one Rohingya newly arrived in Malaysia described his
experiences encountering a Burmese navy vessel during a jahatkter
resulted inthe death otwelve Rohingya passengers from dehydratfoh.

228 |nterviews with U Ba Sein, a welinown Londorbased Rohingya blogger, who lived through
and took pictures of the first wave of official aRohingya campaign in Maung Daw, Rakhine State,
Myanmar in Feb. 1978, London (April 2014).

227 Interviews with Rohigya in Bangladesh and Malaysia (2010, 2012, and 2013).

228 For a discussion of how states themselves produce the idea and reality of statelessness, watch
the televised London School of Economics, particularly Maung ZarmiOs intervention on the Rohingya
staklessness. Democratic Voice of Burmandon School of Economijc¥ ouTuse (Junel9, 2012),
http://www.youtube.com/watch?v=j5myaBEV9Wk&feature=player_embedded

22% Courtney SubramaniarBoat Carrying Muslim Rohingya Sinks off Burma Coast: Minority
group likdy fleeing persecutiognTIME (Nov. 3, 2013), http://world.time.com/2013/11/03/boatrying
muslimrohingyasinksoff-myanmarscoast/. For the most recent coverage, see EDITORIAaw
Thailand is contributing to the misery of BurmaOs persecuted Rohinvgyai. PosT (May 16, 2014),
http://www.washingtonpost.com/opinions/hdhailandis-contributingto-the-misery-of-burmas
persecutedohingya/2014/05/15/c4c5ddiadG11e38009-71de85b9c527_story.html.

230 gybramaniansupranote 229.

%31 The Rohingya Exodusupra note 222.

232 Interviews with the then newly arrived Rohingya boat people, in Kuala Lumpur (Dec. 2012).
233
Id.
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After running out of petrol, foqdand water, they were sighted by a navy
patrot

They yelled at us and thescolded us.They toldus to come
aboard the navy boat two or three at a time. They told us to
lie down flat on our stomachs with our face to the flobney
beat each of us as we lay dowwe all got five lashesSome
among us could speak Burmese fluenByt those whogoke
Burmese got extra lashes. They shou@®hy do you speak
Burmese? You are not BurmeS&hen we were told to get
back on our own boat. They gave us no fodtb water and
no fuel. The navy boat towed our boat idr hours into the
open sea.They canfiscated our anchoMhen they untied our
boat, they told us Thailand is in that directioii.

This experiencelemonstrates thaven afRkohingya refugesflee, they are
being pushed into situations that security forces knowingly understand may
result indeah or serious harm.

The growing body of evidence on killing and violence against
Rohingya populations in Rakhine State suggests that the intent is not
simply to remove the Rohingya from land in Rakhine State, but also to
destroy the Rhingya people tlomugh kiling members of the group,
causing serious bodily or mental harm to members of the g
deliberately inflicting on the group conditions to bring about its physical
destruction. Further, illegalizationof the Rohingya through a combination
of forced eviction from Myanmadeliberately enacted legal frameworks
that relate only to the Rohingyandstate discourse designed to destroy
their ethniereligious identity serves to facilitatestatesponsored and
locally-perpetrated destruction and Mnce against themln a series of
Burmese languagaterviewsthat were published in November 2013, ex
General Khin Nyunt, who servexs the head of the powerful Directe af
Defense Services Intelligence (DDS#dm 1988 till 2004 admitted that
the countryOs leadership has organimtdorks ofnon-state actorso Qlo
dirty jobOsuch as launching a violent mob ambush against the opposition
leader Aung San Suu Kyi and her motorcade in 2603 hese networks
are not part of any formhatate security forces? In the case of the violent
attacks against the Rohingya typical pattern of attacksnvolves

234 Id.

235 geelnterviews with exGeneral Khin Nyuntsupranote 169.
236
Id.
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coordination betweethe governmensecurity troopsandlocal extremists
among local RakhinesOs violent attacks against a given Rafang
community*®’

B. Imposed Marriage and Birth Restrictions ddéscriminatory
Population ControMeasures Intended to Prevent Rohingya Births

The state in Myanmar has not only denied Rohingya both their
group identity and their birth right to citizenshijut also singled them out
for policies and measures expressly designed to control birth and restrict
marriages, solely on the basis of their ethnicithrough various decrees
and orders,Myanmar governmenthas made attempts to control the
Rohingya populationin the townships ofNorth Rakhine Statéhrough
severe restrictions on Rohingya marriagasths and movementin his
Wall Street Journal opinion editorial, Matthew Smith, a walbwn human
rights researcher wrote:

O[M} organizationFortify Rights, recently published leaked
governmat documents revealing abusive population control
measures against Rohingya Muslinisis and other evidence
demonstrates that state and central government authorities are
responsible for denying Rohingya fumdantal human rights

by limiting their freedom of movement, marriage and
childbirth, among other aspects of daily life, in northern
Rakhine Staté®

According to the Rome Statute of the International Criminal Court
which entered into force oduly 1, 2002 forced population contrahrough
the prevention ofbirths of new group members is unequivocally a
genocidal act®® The policies to prevent births are implemented within the

%37 phone interviews with Zarganar, the countryOs most faputitisal comedian and a member of
the 27Zmember Rakhine Violence Inquiry Commission (Sepc. 2012).

28 Matthew Smith, Burma's Ethnic Persecution is State PolisyALL ST. J. (Mar. 13, 2014),
http://www.fortifyrights.org/commentar20140313.html. We, the two @uthors examined some of the
same leaked documents and concluded that the evidence of MyanmarOs genocidal intent too strong not to
make the case for genocide. Howevemith chose not to argue genocide not because the intent could
not be established, but Obecause as augtatiman rights NGO Fortify Rights would not be able to
survive the repercussionsO of making a strong case for Rohingya genocide. Personalcztimmsuni
with Matthew Smith, London (Apr 19, 2014).

239 Rome Statute of the International Criminal Court, Jul. 1, 2002, 2187 U.N.Ta@aflable at
http://www.icccpi.int/nr/rdonlyres/ea9aeff37524f84-be940a655eb30e16/0/rome_statute_english.pdf.
Article 6, Part Il. Jurisdictions, Admissibility and Applicability reads thus:
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context of a system of security grids that have arisen around the
geographial pockets that contain and segregate the Rohingya from the rest
of the popuhtion. Over the years, the Rohingya have been pushed into
pockets of Rohingya majority areas in North Rakhine State where their
movement is severely restricted and their dailyvdaes controlled by a
large pesence of security forceshat control the Rohingya population
throughthe implementation and threat of implementatiorpolicies that
appl to the Pohingya as nomationalsin specific geographical are&$
These policiesinclude immigration laws that are applied to those who
move or spend timeutside of the households and villagesand policies

that directly aim to prevent Rohingya birth8. The marriage and birth
restrictions within this context of tight population tan fits the fourth
delineating acof genocide, Oimposing measures intdrideprevent births
within the group.®&?

Since 1994 local orders applying only to the Rohingya in North
Rakhine State have reged people to apply for official permission from
the local authoritiesd marry?*® Permission iggenerallyonly granted on
the payment of large bribesnd getting permissioncan take several
years>* Within the security grids, the Rohingya are subject to high levels
of surveillance,forced labor,extortion and abuse, which together with
discriminatory laws,control the daily lives of the populatiéf®. This
system of security gridsicludesregular and unannounced house calls by

For the purpose of this Statute, OgenocideO means any of the following acts committed
with intent to destroy, in whole or in part, a national, ethnical, racial or religious group,
as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring about
its physical destruction in whole or in part;

(d) Imposhg measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.

Id.

240 Numerous interviews with the Rohingya refugees, expatriates and activists in the United

Kingg?lm, Germany, Malaysia, Thaildmnd the United States (262013).
Id.

242 convention on the Prevention and Punishment of the Crime of Gensujstanote 12.

243 |RISH CENTRE FORHUMAN RIGHTS, supranote 19, at 12526.

244 The typical sum for a bribe securing official marriagetise is between $5@1,000, a yearOs
worth of earnings even for the urban Buddhist poor who can freely move about and make a living.
Wakkar Uddin,Myanmar Muslim Association of the USBENOCIDE PREVENTION CONVENTION, LoS
Angeles, California (Jun. 4, 2@) (on file with the author). Professor of Plant Sciences at Penn State
University, Dr Uddin is General Secretary of the Arakan Rohingya Union, an official political NGO
recognized as representative of Rohingya by the Organization of the Islamic Cioop@#t).

#SThis is a key finding of the report by the Irish Centre for Human Righésel RISHCENTRE FOR
HUMAN RIGHTS, supranote 150.
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security forces and/or military civilian teams to check the houseksild |
againsthe peoplestaying in the house at any given tifie This system of
security gridsenables the State tmghtly control the Rohingya population
by the enforcement, threat of enforcemenand extortion via existing
policies relating tahe marrage, birth and movement restrictions on the
Rohingya. Prison sentencesfolir to five years have been imposed on
Rohingya men who cohahieor have sexual relations outside marride.
The widespread practice of population control throtlg securitygrids
and severe restrictions relating magea births and movement has led
countless couples to flee to Bangladesh to avoid extortion and dbuse.

Security forces also ensure th@bhingya who have fled North
Rakhine State are struck off the househo#d hvhich is essentially ra
official governmentist of family members in a householthus rendering
them unable to returdegally to their homesand neighborhoods®
Familiesthathave people additional to their household list staying in their
homes including additional children or marriage partneasg subject to
arrestfor unauthorized marriagextortion and abusé&° If anyone on the
household list is missing from the household, they may be strudkeoff
list if large bribes are not paidhaking it impossible for thathousehold
member to return to his/her horbecause of thask of arrest as an illegal
migrant and other charges or further extortion and abdse.

Couples have to sign forms when they obtain marriage permission
stating they will nohave more than two childréfé From 2005 onwards,
as part of the strict requirements for obtaining permission to marry,
Rohingya in Maungdaw and Buthidaung have been required to sign a
declaration limiting the number of children they will hav& This number

%4® |nterviews with the Rohingyas in Rangoon, Myanmar, London, UK, and Kuala Lumpur,
Malaysia (20122013).

“"The Arakan Project/ssues To Be Raised Concerning the Situation Of Stateless Rohingya
Children In Myanmar (Burma), Submission to the Committee on The Rights Of The Child, For the
Examination of the combined 3rd and 4th periodic State Party RepoRE/GMMR/3-4 Jan. 2012
(Myanmar), available athttp://www.burma library.org/docs12/AERCMyanmar12-01.pdf.

%8 |nterviews with Rohingya refugees and immigrants, London, UK, Los Angeles, U.S., Kuala
Lumpur, Malaysia, Bangkok, Thailand (262013).

24%nterviewswith the Rohingya businessmen from Rangoon and Sittwe (or Akyab), Kuala Lumpur,
Malaysia (Dec. 2013).

% nterviews with Rohingya refugees and immigrants, London, UK, Los Angeles, U.S., Kuala
Lumgglr, Malaysia, Bangkok, Thailand (262013).

Id.

%2Interviews with Rohingya refugees, Kuala Lumpur, Malaysia (22023). See alspSzep &
Marshall,supranote 9.

%3 Myanmar Border Affairs and Control Headquarters (or NaSaKe)ailed Proceduregor
Bengali Population Control, Regional Directive #1/2005Kyi kan Pyin Nasaka Stationyiaung
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was three in 2005and wasreduced to two in 2007! The birth of an
additional child means that the mother can be proseautddr Section
188 of the Penal Code for disobeying orders from a civil servant, which
carries a prison sentence op uo six months®° In addition, the
restrictions relating to marriages and birttase resulted in high nmbers

of maternal deaths due fear of accessing limited available health care
and illegal abortionsperformedwithout health professionaf$® Coupled
with MyanmarOs policy of not allowing international organizations to train
Rohingga women as midwives and nur$gsestrictions of movement
compound these maternal health problems since in emergencies women are
often unable to obtain permission #xess hospitals and lHgaving
services™®

Additional children often remain unregistefedontributing to the
estimated 60,000nregistered Rohingya childrféiN and are not recorded
on the family lists. Thuysthese additional children open the door to
increased extortion of the famil§?® Furthermore unregistered children
cannotapply for identification documents and are not eligible to attend
schoo) apply for travel or marriager access other rightg'

The policies relating to the Rohingya make explicit tateOs
intention to control the birth rate of the RohingyatabBshing the
Myanmar StateOs intent to destroy the Rohin@yaJanuary 31, 1993he
NaSaKa s$sued a twgage directive to the local Rakhine civil
administration to strictly enforce the stateOs policy to restrict the growth of
the Rohingya populatioff? The directive claims the population growth
among the predominantly Rohingya in the regomsesa future threat to
peace and public der?®® The directivedescribedthe newborns in this
region as members of a class of future crimifilisAgain in 2005, the

DawTownship, Nov. 2, 2008(on file with the authors) greinafterDetailed Procedures for Bengali
Population Contrd.

%4 Chris Lewa, Two-child policy in Myanmar will increase bloodshe@NN (Jun. 6, 2013).

http:/éggitbn.cnn.com/2013/06/06/opinion/myanHtm[o-child-policy-opinion/.
Id.

256 The Arakan Projegisupranote 247.

%7 Since the first wave of arRohingya Oimmigration® campaign in 1978, the Rohingya have not
been allowed to train or work as teachers, nmadicorkers, etc. Interviews with the older generation of
Rohingya professionals in Kuala Lumpur, Malaysia, Bangkok, Thailand, New York, U.S., and London,
UK (2010-2013). See alspAssociated Press in Yang@upranote 136.

%8 | ewa,supranote 254.

29 Ty Gov® OF THEREPUBLIC OF THEUNION OF MYANMAR, supranote 130, at 67.

260 | ewa, supranote 254.

261 Id.

222 See Detailed Procedures for Bengali Population Control, smpta 253.

e
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same Nasaka Regional Headquarters based in Maungdaw township issued
a set of detailed ordéfSunder the official titte ODetailed Pestures for
Bengali Population éntrol,O to the local administrative units listing
specific measures designed to cohtthe rate of population growfi®

These ordersroninalized parents who did not have prior marriage licens

for the birth of newborns antb-habitation outside of marriage, punisfin

men with more thamne wife with up tosevenyearsO imprisonment, and
involuntary birth control measuré¥.

There has been a rise in popular support for population control
following the report from thegovernmentappointed Commission of
Inquiry on the Rkhine State violence in 2012 This popular supporis
evidencedby wide-spread support in the domestic and social i&tia
well as in political speechgfor example a Burmese language \Voice of
America inteview went viralin May 2013 with one of the members of the
Rakhine Commission of Inquiry, D¥in Yin Nwe, in which she called for
birth control measures targeting only Rohingya populafti6hs.

The restrictions © marriage and births oRohingya children in
North Rakhine State since the early 1980the security grid of the three
townships of North Rakhine State fall very clearly within the act of
genocide Oimposing measures intended to prevent births within theQyroup
The intent to destroy thdRohingya people thrgh these draconian
measuress spelled out in the directives issued by the NaSaKa that state:
Opopulation control needs to be adopted in order to restrict the growth of
these Bengali. Other additional necessary restrictions and laught to
be adoptd as premptive means of population contrdl!OThe report
portrayed the Rohingya population as a future threat to national security

265 Id.
266 Id.
267 Id.

%8 The Gov@ OF THE REPUBLIC OF THE UNION OF MYANMAR, supranote 130. The original
Burmese version was released on Apr. 29, 2013 and the English version was released in August 2013.
(Both versions on file with the authors).

259 Thomas Fuller|nternet Unshackled, Burmese Aim VerairiEthnic Minority,N.Y. TIMES (Jun.

15, 2013), http://www.nytimes.com/2012/06/16/world/asiakfie@domin-myanmarlets-burmeseair-
venomtowardrohingyamuslim-group.html?_r=0.

270 y/oice of America Burmese Servickterview with Dr. Yin Yin NweY ouTUBE (May 13, 2013)
http://www.youtube.com/watch?v=d6tldiblYml (last visited May 24, 2014). Dr. Yin Yin Nwe is a
Cambridgetrained geologist, edaughtetin-law of the late General Ne Win, former head of UNICEF in
China, and a member of the Presidential Ing@ioynmission on the Sectarian Violence in Rakgine State,
Myanmar.

271 Report of the sentiments of the Rakhine YiiaiTha (Children of the soil, indigenous people) in
Maungdaw district RAKHINE NATIONAL DEFENCE ANDPROTECTIONORGANIZATION, (Oct. 9, 1988) ©n
file with the authors). This is a 3fage Burmese language report sent to the then Head of State Senior
General Saw Maung.
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and evencharacterizé Rohingya children as a future criminal claSs.
The discriminatory manner in with these policies have only been applied
to the Rohngya and the inaccuratgate discourse that claims a Bengali
population explosiof’® demonstraténtentto destroy the Rohinya people
These policies have also served to cause serious bodily and neagntation
the Rohingya people.

C. Deliberate Destruction of the Social Foundations of the Rohingya as
an EthneReligious Grougnflicts on the Rohiny&onditions ofLife
Calculated toBring Aboutthe GroupOsHysicalDestruction

Over the past three decades, the social foundations of the Rohingya
people as a group have been eroded with each wave of repression.
Economic dispossession, physical displacement, restriction of movements,
the targeted persecution of intellectuals anofgmsionals with ties to the
community atlarge who wield communal influence, among other tactics,
are part and parcel of the StateOs attempt to destroy the social anchor or
foundation of the Rohingya community his attemptis part and parcel of
the degtuction, physical and otherwise, of the Rohingya.

Like all other ethnic communitiegshe Rohingya community has
been stratified along economic, clagad political lines’* Gradually, the
existing class of educated Rohingya, which during the countai@s e
independence period (194858) included parliamentary secretaries,
cabinet ministers, members of the parliament, #teelo merchants,
scholars, writers, artists, broadcasters, journalists and swamished
while the new generation of Rohingya weatenied citizenship andny
opportunities to study medicine, enging®y, and other tertiary/university
level subjectconsidered professionalibjects as opposed to arts or pure
science$” Recently Rohingya community leaders oduzated persons
have been systematically targeted for arrest and prosecution. The mos
high profile arrestssince the violence of 2012re medical doctor Tun
Aung, agesixty-five, and retired lawyer Kyaw Hla Maun@ge seventy
six, who remain in Sittwe prison underfalsified charges’® Despite

272 Id.

273 \/oice of America Burmese Servicgypranote 270.

2% Interviews with a group of Rohingya businessmen and professionals, Kuala Lumpur, Malaysia
and London, UK (201-13).

273 Interviews with a group of educated Rohingya residents and students, Kuala Lumpur, Malaysia
(Apr.-Aug., 2013).

276 seeUrgent Action Netwark, Dr Tun Aung; jailed by the Burmese authorities for trying to help
AMNESTY  INTERNATIONAL  UK/BLOGS (Jun. 6, 2013, 5:18 PM), http://lwww2.
amnesty.org.uk/blogs/urgeattionnetwork/drtun-aungjailed-burmeseauthoritiestrying-help, see also
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international campaigning by Amnesty International and repeated requests
by the U.N. and international governments for their release, they remain
behind bars while Myanmar makes a show of releasing other political
prisoners in other parof the country’’

Additionally, several thusand Rohingya men are also held behind
bars across Arakan State, most arbitrarily arrested in the wake of the
violence of 2012® One interviewee from Buthidaung, North Rakhine
State said about the events that followed the June 2012 weolenc

In my villagetwenty-five men were arrested. It was aboubd
weeks after the start of the violence. They were taken away.
We donOt know whe they are. The military or the
paramilitary took them. That time it was not the poljtieat
arrested them Those people were either youths or they were
our educated peopleEight of us decided to leave after that.
We felt afraid?"

Another intervewee from Maungdaw explained

After the clashes, thlaSaKawould come all the time to our
village tract looking for boys and young men. They would
look for any male who was ovezlevenyears old. They
would come in the middle of the night, and we would have to
run away. Sometimes they would arrest the boys and men and
take them awayNo one kows where they took them, or how
many are alive or dead. More th#mrty people are gone
from my areaWe all feel that they have probably been killed.
Before the clashes thdaSaKawould come to our houses
sometimes and then they would always, 30 has gone to
another country) and they would harass the family that way if
someone is goneBut since he clashes, it is differentThey

Sushetha Guallawa, Myanmar: Release human rights activist Kyaw Hla AurREFUGEES
INTERNATIONAL BLOG, (August 12, 2013), http://refugeesinternational.org/blog/myanaiaase
rohingyahumanrights-activist (last visited May 24, 2014).

2T Myanmar: Arrests continue dth promise to release all prisoners of conscien8@INESTY
INTERNATIONAL, (July 17 2013), http://www.amnesty.org/en/news/myanaregstscontinueamid
promisereleaseall-prisonersconscience201307-17 (last visited May 8, 2013).

278 Interviews by authordr Equal Rights Trust with Rohingya boat refugees, Kuala Lumpur,
Malaysia (Dec. 2012).See alsd_awi Weng and Paul Vriezylore than 70 Rohingyas handed lengthy
prison sentencesTHE IRRAWADDY (Aug. 30 2013), http://www.irrawaddy.org/z_arakan/mtivan70-
rohingyashandedengthyprisonsentences.html.

27 Interview conducted by author for Equal Rights Trust, Kuala Lumpur, Malaysia (Dec. 2012).
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come and look for the young males and they arrest them and
take them away.Even my two young cousins were arrested.
They are aged aroundleven and twelve years old. The
NaSaKacome to their home alevenPM at night and took
them away.We do not know where they aré’

By contrast, few Rakhine Buddhists, if any, have been imprisghed.

The impact on Rohingya families of having a male member behind
bars is an important factor in the erosion of Rohingya $dal&ic. North
Rakhine State is home to a large number of ferhalded households that
often struggleto meetthe household®sconomic need€?They remain
subject to arbitrary taxations and the extraction of forced latbdyding
from boys and old mak*®*® Women in femaléheaded households also
become vulnerable to further abusencluding widespread sexual
violence?®*

More than three decades of systematic repression has all but
destroyed he Rohingya community, spiritually, educationally,
economically andhas been detrimental to their health and Wweihg.?®
The UN has identified a total ¢fireepockes of food pooN near famine
situation® in Burma and Rakhine State is one of ttf&fnOf thefourteen
states and divisions that make up MyanmarOs administrative totality,
Arakan or Rakhine state tise thirteenthpoorest®’ In a country where
even fullyfledged citizens suffer from widespread poverty, lack of social
safety nets, state protection, and waedf services?® the Rohingy&l

280 Interview by author for Equal Rights Trust, Kuala Lumpur, Malaysia (Dec. 2012).

21 Out of a total of 1,835 arrested in connection with the mass violence in Rakhine, only 246 are
Rakhiné\ and the rest are Rohingya. GRURakhine Inquiry ReportREPUBLIC OF THEUNION OF
MYANMAR (Apr. 2013), http://www.burmalibrary.org/docs15/Rakhine_Consinis Reporenred.pdf
(last visited May 24, 2014).

82 For the Examination of the combined second and third periodic State Party Repefise
Arakan Project,Submission to the Committee on the Elimination of Discrimination Against Women
(CEDAW) CEDAWC/MMR/3, (Oct. 2008) (Myanmar).

283 | RISH CENTRE FORHUMAN RIGHTS, supranote 150, at 4@i7.

2% 1d. at 6173.

285 Interviews with Kyaw Min, former (Rohingya) Melect, Rangoon via email (SePct. 2013).

286 The other two pockets are in eastern and soutéweaborder regions of BurméSee Myanmar:
Overview WORLD FOOD PROGRAMME, http://www.wfp.org/countries/myanmar/overview (last visited Jan.
7,2013).

%87 THE Gov@ OF THEREPUBLIC OF THEUNION OFMYANMAR , supranote 130, a68.

288 Myanmar Overview WORLD BANK, (April 2013), http://www.worldbank.org/en/country
/myanmar/overview (last visited Feb. 3, 2018ge also,The Crisis in BurmaTHE INTERNATIONAL
COALITION FOR THE RESPONSIBILITY TO PROTECT, http://www.responsibilitytoprotect.
org/index.php/crisesfisis-in-burma (last visited Feb. 3, 2014lyanmar Profile,BBC, (Jul. 16, 2013),
http://lwww.bbc.co.uk/news/worldsiapacificc12990563.



JUNE 2014 THE S oW-BURNING GENOCIDE OFMYANMARS ROHINGYA 735

stripped of their citizenship and subject to economic and social boycotts by
the population at largé naturally beame the most vulnerable.

A cursory glance at the development statistics identifies the
extremity of their hardslkps, in addition tpand as the direct result of,
official discrimination, persecution, repression, labor exploitatiand
violence at the hands of the state officials and organizations. Fandasta
accordng to UN. reports citedby the Rakhine Inquiry Commission, the
doctorpatiert ratio in the Rohingya areamrmerly May Yu District, are 1
to 75,000 in Maungdaw and 1 83,000 in Buthidaung as compared wit
MyanmarQOs national ratio of 1385 and the state@sio in the capitakity
of Sittwe 1 t0681°*° The nfant mortality rateof the Rohingya is almost
twice Myanma®s national avera§®. For overthirty years, Rohingya
students, as a matter of state educational policies which categorize them as
Oforeigner®who arenot permited to study medicine, veterinary science,
engineering and other professional subjeéls. Meanwhile, hardly any
Burmese doctors close to work in deply impoverished areas such as the
Rohingyaareas’™

Additionally, the overwhelmig majority of Rohingyawho have
been rendered stateless by the 1982 Citizenship>ace not allowed to
work in the civil serviceand areghusreliant on teachers from outside of the
Rohingya community®* In the wake of the 2012 violence, many schools
have not reopened inRohingya aregsas teachers no longer feel s&fe.
Three decades after timatial denial of their citizenship and ethnic identity,
the once thriving Rohingya society that produced parliamentarians,
technocrats, and successful business,,mmow hasan eiglty percent
illiteracy rate among adultswith higher ratesfor women®® More than
sixty percenbf children aged betwedive andseventeemave never been
enrolled in schoot?’

289 Myanmar Overview WORLD BANK, (April 2013) http://www.worldbank.org/en/country

/myaggrpar/overview (last visited FeB, 2014).
Id.

291 Interviews with a group of Rohingya professionals, Kuala Lumpur, Malaysia and London, UK
(20122013).

292 The Ongoing Humanitarian Emergency in MyanmarOs Rakhine statanote 197.

293 According to the official government estimate, only 40,000 out of MyanmarOs 1.33 million
Rohingya are recognized as citizei8eeSzep & Marshallsupranote 9.

294 Telephone interview with Tun Khin, President, Burmese Rohingya Organization UK, London,
UK (October 2013). Tun KhinOs grandfather, a Rohingya, was a member of the parliament during the
pre-military parliamentary government of PM U Nu in the 1950s.

295 .N. Office for the Coordination of Humanitarian Affaisspranote 193 at 21.

29 The Ar&an Projectsupranote 247.

297 The Arakan Projecsupranote 247.



736 PaciFic Rim LAw & PoLicY JOURNAL VoL.23No. 3

Through various informal and official practicethe state in
Myanmar has effectively destroyed the social foundations of a Rohingya
society, deprived the Rohingya people of capable community |leaaers
excludednew generation of Rohingya from whatever is left of social,
public, and educational service®ver the pasthirty years sincéhe 1982
Citizenship Actcame into effectihe pattern of attempts to inflict physical
destruction of the Rohingystrongly suggests th#te Rohingya have been
subject to a process of genocide deeiy to Oinflict on the group
conditions of life calculated to bring about its physical destruction in whole
or in partG®®

D. Intent toDestroy the Rohingy@hroughErasure ofTheir Identity
and History

Genocide requires that the delineated acts occur avitBntent to
destroy, inwhole or in part, a national, ethnical, racial or religious
group.®°® This section examines how the denial and erasure of the
Rohingya€identity and history has been carried out as a matter of policy
by the State in Burma over the pé#stty years. The denial of identity or
the ObengalizationO of the Rohindga sign of genociden Myanmaras
it sets the stage for the dehumanization of the group and gtem of
group rights and protection, atiteir demonizatior’’® Section 1describes
the StateQaitial plans to destroy the Rohingya while Sectiodigusses
the importance of the Inquiry Commission on Violence, and Section 3
describes the forced denial of Rohingya identityhe processsby which
this destruction has happenedalongside the erosin of RohingyasO
citizenship rightsindicates the StateOs intent to destroy the Rohingya as a
people. In addition, it is this erasure of identity and history that facilitates
themobilizationof violence, hatredand killing of the Rohingya.

2:2 Convention on the Prevention and Punishment of the Crime of Gensgjatanote 12.
Id.

300 seeThe Hidden GenocideAL JAZEERA, Dec. 9, 2012, http://www.aljazeera.com/programmes
/aljazeerainvestigates/2012/12/2012125122215836351.htBe also, BUrm&ENTINEL PROJECT FOR
GENOCIDE PREVENTION (2013), http://thesentinelproject.org/situaticn$-concern2/burmasoc/ (last
visited May 20, 2014).
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1. TheStateOfficially ErasesRohingya ldentityBeginning in 1962 and
Continuing to the Preseray, Demonstratingts Intent toDestroy
the Rohingya and Complicity in tihéestruction

The reversal in recogring the Rohingyaas an ethnic groujn
official discoursebetween the early independence years and18&2
CitizenshipAct came about as a direct result of the proactive push from the
ultra-nationalist Rakhine intellectuals in Ne WinOs government. Members
of the drafting committee for the 1982ti€enship Law used #énotion of
fixed and externally defined ethnic categories to map out a list that,
drawing on colonial records, retrospectively fixed the races ethdic
groupsof Myanmar in stoné®* The late Rakhine ultraationalist historian
Dr. Aye Kyaw, a proactive member of tH®82 Citizenship Act drafting
committee under the direct patronage of General Ne Win, made it clear that
the Rakhine ultranationalists were determined to reclaim the Arakan for
Buddhist Arakanese only, under the philpisical/ideological bannefai-
yin-tha, or the Qriginal indigenous peopleéd® Furthermorejn contrast
to the more loosely defined pomlonial era Onational racesO in the
citizenship laws of 1947, the committee fixed the ethnic groups that
existed beford 824 ignoring the fact that the borderlands such as Northern
Rakhine in those days were neither clearly demarcated nor effectively
administered by any political power, feudar colonial nation®®
Capturing the essence of borderlands, the Bengali edshoamd
philosopher Amartya Sé%# perceptively remarked, OBurma came to the
Rohingya, not the other way arou@d

Burmese leadershipontinued to confirm the structure of th682
CitizenshipAct and denythe Rohingya as a distinct ethnic people through
systematic and blatant erasure of groupOs iden@yccessive military
governments since General Ne WinOs Socialist Programme Party
government staunchly maintain that the Rohingya as an ethnic people
never existed” This denial continues todayDuring a question and

30! see suprdart 11.B.

302 See Dr. Ae Kyaw,YoUTUBE (May 2, 2012), http://www.youtube.com/watch?v=Hd{@vJU
(last visited Sept. 25, 2013) (showing Rakhine wfiationalist historian Dr. Aye Kyaw espousing Opure®
Buddhist Rakhine nationalism).

393 For a brief but superb overview of BurmaOs censuses with a focus on the 1973%@eisus,
ISMAEL KHIN MAUNG, supranote 41. This paper dissected the categorization of races and ethnic groups
in BurmaOs censuses.

304 Amartya Sen, Columbia University, Roundtable: Burma in Transition: Minorities, Human
Rights and Democratic Process, New York (Sept. 14, 2012). One of the authors was a discussant at the
roundtable.

305 Inkey, supranote 3.
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answer session at the Royal Institute of International Aff@isatham
House) in London orduly 15, 2013, President Thein Seiwhen asked
whether his government was ever going to redidtesitizenship rightso

the Rohingyasderied the existence of the Rohingya in Burm@We do

not have the term ORohingyaMyanmat.G% The Myanmar President

is not alone in his denial of the RohingyasO existence as a term or an ethnic
group; this offical position on the Rohingya extends tigbout the State.

In a Burmese language press briefing on the subject of MyanmarOs 2014
Census held in Rangoon in September 2013, the Minister of Immigration
and former police chief eBrigadier Khin Yi was emphatic that no ethnic

and cultural group will & recognized as a distinct national ethnicugro
except the O135 national racesO who were officially recognizedli®@zhe
Citizenship Act®’

Further, this state view is both echoed and informed by prominent
Rakhine and Myanmar academiadscluding those that are educated
overseas.In Aye ChanOsssay OWho are the Rohingyashi@h appeared
in the ultranationalist publicationPiccima Zone Magazinghe leading
Rakhine scholar writes:

It is obvious that the term ORohingyasO was clieal€0s

by the educated Chittagonian descendants from Mayu Frontier
area[present day Buthidaung and Maungdaw Distfieiisd

that it cannot be found in any historical source materials in
any language till therttemphasis addgdThe creators of that
term mght be of the second or third generations of the
Bengali immigrants fromE Bangladesf’®

This erasure of history and the denial of identity in official discourses and
historical accountshould beunderstood as part of the broader ethnic
cleansing process the Rohingya and others

...their [Rakhine historianriticism [of Rohingya history
and identity is not historical, logical and authentic, but only

306 1d. See alspComm®On on HumaRights supranote110, at ! 41.

307 Myanmar Prepares for First Census in Three Decad®s)i0 FREE ASIA (Sept. 19, 2013)
http://www.rfa.org/english/news/myanmar/cenf8192013150846.html.  For a critical and historical
view of censuses in Burma, s8eni Trivedi,MyanmarOs census a crucial democracy Test HINDU,
(Nov. 27, 2012), http://www.thehindu.com/todayaper/tpopinion/myanmarsensusa-cruciat
democracytest/article4138674.ece.

308 Aye Chan,Who are the RohingyasPIicCIMA ZONE MAGAZINE, Feb. 2010, Vol.1, at 266
(emphasis added).
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chauvinistic in nature, racialist in ndency. These are
blending of tuth with false wishes and communal hatred
intended to strip off RohingyaOs politiaatl citizenship rights

in Myanmar...These writers try to take the mask of Rakhine
nationalists and invite all Buddhist people in Myanmajotn
them in the ethnic cleansing of Rohingya peofife.

In the case of the Rohingythe pasindeed belongs to those who control
the present.

The erasure of Rohingya from official histories in Myanmar has
been achieved through the mokhilig of popular and inaccurate
assumptions about ethnic identity formatioln Myanmar society today,
there is a general assumption that Rakhine Buddhist identity is one that has
existed largely unchanged from before recorded histSrgnd that
Myanmar andher ethnic groups have been in existencth wnly brief
intervals of colonial interruptiafi* The Rohingya identity, in corast, is
assumed to be entirely instrumeraalpolitically motivated, devoid of any
history inMyanmar, despite the fact that yhieave beemand arehe people
of the borderland3-* The emphasis on defining nationality on racial terms
in Myanmar, including in the 1982 Citizenshict, has led a large
proportion of the nonRohingya population to feel that shifting oneOs
identity between OArakanese or Rakhine MuslimO and the more ethnically
ascribed term ORohing@aboth of which can be valid at any one given
time, somehow reflects dishonesty or malicious int&rit. This

309 Kyaw Min, Rohingya History: Reality, Devoid of Myth 1 (May 2012) (unpublished manuscript)
(on file with the authors).

310 See Maung Zarni, Confronting the Demons THE IRRAWADDY (Oct. 17, 2009),
http://www?2.irrawaldy.org/opinion_story.php?art_id=17011.

311d.  For a critical analysis of ideological developments in historical Burma, see Zar Ni
Knowledge, Control and Power: The Politics of Education in Burma under Military Rule -@8)62
(1988) (Unpublished PhD Disdation, University of Wisconsin at Madison). The notion of historical
continuity and peaceful ebabitation of all indigenous races is one of the most popular myths widely
shared among the Burmese public.

%12 The pioneering works of Leach and otherstsas Lehman and Scott, have changed the way
ethnic identity formation in Myanmar and around the world is understood, by focusing on the fluidity of
its nature, and deconstructing the ethnic categories that have been designated, often through inaccurate
records from the colonial era. Specifically, s8&0TT, supranote 38 LEHMAN, supranote 38;LEACH,
supranote 38. The works on ethnicity by Scott and Lehman were built on LeachOs seminal work on
ethnic identity as a result of fluid political choices made by members of a given ethnic group.

%13 Based on the authorsO examination of the Burmese langutige and print media the popular
discourses as reflected in the mass media, is littered with news stories and quotes that demonstrate this
categorically negative perception of the word Rohingya. Also, our findings have been corroborated by
the interviews wth three religiously and ethnically diverse groups of Burmese trainees at the
multiculturalist workshops organized and conducted by the Burmeaathor in the months of January
and May, Bangkok, 2013, and again in Kuala Lumpur, Nov. 205&eHate Spedt of Burmese
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understandings reflected in the Rakhine Commission Report on the recent
violence, which firmly laid the blame with ti&ohingya

[S]hould the Bengalis continue to insist they should be called
Rohingya, the majority in the country will not accept this and
there couldoe further unrestThe indigenous Rakhine can be
expected to have an intense reactiohhus, Bengalis now
pushing to use the term Rohingya are suragning the
flames of sectarian violenc¥'

While most of the international community recozgs the wmght of
individuals to sekidentify,***Myanmar has denied this right throutie
way citizenship and belonging defined.

2. Denial of the Rohingy&dentityBy Inquiry Commission on Violence
in Rakhine State Indicatebitent to Destoy the Rohingya and
Complicity intheir Destruction

MyanmarOs presidentially appointed Inquiry Commission on the
Violence in Rakhine State has also played a crucial irolthe StateOs
continuing attempts to erase the Rohingya history and idéhtitpn
President Thein SeinOs orders, the commission was formed in August 2012
to investigate the causes of the violence in Rakhine . 8fatealso served
to distract from the growing calls for an independent international
inquiry.3'®

In the hands of the cemission's social scientistthe Rohingya
were called Bengalihroughoutthe report additionally otheringthem by

Buddhist Monk against Myanmar MusljimYouTuBe (Mar. 26, 2013). http://www.youtube.
com/watch?v=vDI9MvpRISE. See alsoSteven KiersonsThe Colonial Origins of Hate Speech in
Burma THE SENTINEL PROJECT (Oct. 28, 2013), http://thesentineljgot.org/thecoloniatorigins-of-
hatespeechin-burma/ (last visited Feb. 3, 2014).

314 ThE Gov® oF THEREPUBLIC OF THEUNION OF MYANMAR, supranote 130, at 56.

315 Who are the Indigenous PeoplesRTERNATIONAL WORK GROUP FORINDIGENOUS AFFAIRS,
http://www.iwgia.org/cultureandidentity/identificationof-indigenouspeoples (last visited Dec. 5, 2013).

38For the first thorough critique of the Inquiry CommissionOs misconduct during the inquiry
process and the substance of its original Burmese languaget, repe Maung Zarni, Myanmar
Whitewashes Ethnic CleansingAsiA TiMES, May 1, 2013, http://www.atimes.com/atimes
/Southeast Asia/SEA3-010513.html.

317 Myanmar Sets Up Internal Probe of Sectarian Unré&#g IRRAWADDY, Aug. 18, 2012,
http:/é\lf\éww.irrawaddwrg/burma/burmaetsupinternalprobeof-sectariamnrest.html.

Id.

1% Out of its original twentyseven members, at least one third of them are Western educated
Burmese including social scientists who received their advanced trainings, includingaPitf@snell,
Cambridge and Harvard. In fact, Drs. Myo Myint and Kyaw Yin Hlaing, the presidential inquiry
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dichotomising them against th&ai-Yin-Tha or socalled indigenous
groups:?° Since the first meeting, the Rakhine commissionéjsated to

the use of the word Rohingy@ the discussioff* At the same timesome

of the Burmese human rights advocates threatened to walk out of meetings
if anyone evoke the principle of universal human rights in relation to the
Rohingya®** Rohingya presence iRakhine State prior to MyanmarOs
independence was ignored.

In addition, he recognition of the Rohingya in official discourse and
their citizenship rights in the 1950s and 1960s were skipped in the report's
histolical sectior™™ This omissionwas not due to dack of archival
records or oral histories of both the Rohingya and state officials who lived
through those crucial decades, especially since the Burmese language
reportstated clearly that the commissioners poured over relevant materials
held in MyanmarOs national archives as well asQiiy research
universitie® oversead* Instead, the commissiohighlighted the anti
Rohingya Rakhine nationalist version of histpryhich denies that the
Rohingya ever existe®*® Further, the Commissioners chose not to
problematize the wellocumented role of the State in the violence against
the Rohingya, which began with the brutal immigration campaign of
1978%°

While the President appointed half a dozen Rakhine -ultra
nationalsts the Commission was noted for its conspicuous absence of
Rohingyarepresentative¥’ Out of the six nofRohingya Muslims drawn
from the countryOs five differenttioaal Islamic organizations, the two
Commission membemnsho questioned the integrity ¢iie inquiry proess

CommissionOs Chair and Secretary respectively, earned their doctorates in political science and history
under the supervision of Benedict O. G. Anderst Cornell whose seminal work on nationalism and
nationstates argues that national identities are nothing more than products of collective imaginations. It
is curious that these highly trained Burmese scholars have gone along with the State pleat ctfrifhe
RohingyaOs group identity as a matter of policy.

320 ThE Gov@ OF THEREPUBLIC OF THEUNION OF MYANMAR , supranote 130.

32! Interview with U Nyunt Maung Shein & U Tin Maung Thasypra note 184. Telephone
interviews with Zaganar, a Buddhist commissioner on the same commission and the countryOs most
prominent political comedian, (Dec. 2012, Apr. 2013).

322 Telephone and fae®-face interviews with two Muslim commissioners and one pnemi
Buddhist commissioner of the Myanmar Inquiry Commission on the Conflicts in Rakhine, in Kuala
Lumpur, Malaysia, Oslo, Norway, and Bangkok, Thailand (Nov. 2802. 2013).

323 TE Gov® oF THEREPUBLIC OF THEUNION OF MYANMAR, supranote 130.
324
Id.

325 Id.

326 Mattern,supranote 123, aB1.

327 The best known among them was veterinarian Aye Kyaw who is a Rakhine Member of the
Parliament in Naypyidaw. He chairs the Rakhine Nationality Development Party and openly expresses
his desire to copy Isr&@s model of reclaiming ORakhine land for pure Rakhine Buddhists.O
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weredismissedy the presiderit® One was detained for a short period for
going public about what he called a Ofraudulent investig&ionThe
commissionOs officialct of denying the Rohingya identity is all the more
shocking considering the commms's ethnic diversity, including
representatives from the ethnic Kachin, Chin, Karen, Shad other
communities that have experienced oppression from state authSfities

The process of erasing the Rohingya identity and eroding their rights
has not yefinished. Within the next two years, the census of 28414dnd
the national elections of 2015 are potential pressure points in the long
struggle for the Rohingya to hatleeir identity and their rights recoged
in Myanmatr. It is notable howeverthat in the views of some, the process
of erasing the Rohingya ethnic identity has already been compléted.
May 2013 Rakhine State spokesman Win Myasgmmed up thisrucial
and hitherto widely oveobked link between the erasure of Rohingya
identity and the genocid€How can it be ethnic cleansingPhey are not
an ethnic grou®*?

3. The State Causes Serious Bodily and Mental Harm to Rohingya by
Forced Denial of heir Ethnic Identityand Confirms Intent to
Destroy

Article 2 of the Convention on the Punishment and Prevention of the
Crime of Genocide specifically includéxausing serious bodily or mental
harm to members of the groupORohingya experience thettempts to
destroy their identityin everyday forms as both phgal and symbolic

328 Interview with U Nyunt Maung Shein & U Tin Maung Thaupranote 184. U Nyunt Maung
Shein and U Tin Maung Thamere the two commissioners expelled from the Inquiry Commission.

329 Interviews with both exCommissioners, Kuala Lumpur, Malaysia (April 2013). The two
Myanmar Muslim commissioners who were sacked from the Commission are U Nyunt Maung Shein and
U Tin Maung Than. Tin Maung Than was briefly detained by the Police Sigraiath on the grounds
that he broke the commissionOs rules barring the members from talking to the press during the inquiry. In
contrast, the Buddhist commissioners who routinely made media comments on the status and
proceedings of the inquiry were lefatouched.

330 Briefing: MyanmarOs ethnic probleniN OFFICE FOR THECOORDINATION OF HUMANITARIAN
AFFAIRS (Mar. 29, 2012), http://www.irinnews.org/report/95195/briefmganmars-ethnicproblems.

See also,Medha ChaturvediMyanmarOs Ethnic Divide: Thearllel Struggle SPECIAL REPORT,
INSTITUTE OF PEACE AND CONFLICT STUDIES (2013), http://www.ipcs.org/special
report/myanmar/myanmaethnicdivide-the-paralletstruggle131.html.

#lwary of Official Census, BurmaOs Ethnic Minorities Count Their, DMglRRAWADDY, Dec. 4,

2013, http://www.irrawaddy.org/burma/waofficial-censusburmasethnicminoritiescount.html.

332 5zep supranote 3

333 U.N. Convention on the Punishment and Preventibthe Crime of Genocide, Art. 2. Dec. 9,
1948.
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violencethat cause them physical and mental hdtflindividually and as

a group, Rohingya areoutinely forced to identify agengali and are
accused of being foreigners the state, including when they face arbitrary
arrest or encounter security foréés The SentinelProject noted,

Attempts toBengalize the Rohingya have recurred several
times with reports that victims are tortured and beaten until
they sign papers indating they are Bengali. In ather
incident, between 20 and 23 June 2013, 34 people were
forcibly registered by the authorities in a village near the
border town of Maung Daw’’

Rohingya genocid@volvesthe destruction of a culture and identity of a
target group closely linked with the physical and mental harm and
destruction of the groupAdditionally, the erasure and destruction of the
group identity is designed to deal a blow to its collective pspcheental
well-being. Preliminary researcbn the link between the state policy of
identity destruction and éhmental harm to the groupdicates mental
harm directly aries from the destruction and erasure of the groupOs
identity.>*” The official deni& of the Rohingy® existence and rights in
Myanmar is part and parcel of the processes of the destruction of the
Rohingya as a group.

The Rohingya are forced to officially deny their identity in multiple
contexts. The Rohingya in the three townshipshdrth Rakhine Stafé
Maungdaw, Buthidaung and Rathedalrig addition to unannounced
house calls by security personfi®lare subject to yearly verification
processes whereby armed teams of security personnel and civilian
authorities check the household members against the family’ lias part
of this regular orgoing process, the Rohingya in North Rakhine State are

34 Interviews with Rohingya refugees and/or immigrants, Bangladesh, Malaysia, Thailand, UK,
and U.S., (2012013).

335 Id.

336 JZr™mméscalating antiRohingya Persecution, 201BHE SENTINEL PROJECT, (Sep. 10, 2013)
http://thesentinelproject.org/laundi-a-newvisualizationof-the-escalatingpersecutiorof-the-
rohingyamuslim-minority-in-burma/.

%7 Interviews with Rohingya refugees and/or immigrants, Bangladesh, Malaysia, Thailand, UK, and
U.S. (20162013). See also, personal communication with Arthur Kleiman, a noted medical
anthropologist in the Department of Global Health and Social Medicine and professor of psychiatry at
Harvard Medical School, Cambridge (Nov. 19, 2013).

338 See infraPart 111.D.3.

339 Interviews with a group of Rohingya businessmen fraquently travel from Rangoon to Kuala
Lumpur, Kuala Lumpur, Malaysia (SeptNov. 2013).
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forced to register aBBengali**® In 2013, this processf registration as
Bengaliwas extended to the violenb# areas elsewhere in Rakhine State,
under two pretexts. For the international audience, the pretext was to
reissue documents that had bekestroyedy the violence and destruction;
for the local audiete the pretext was to identififflegals, under the same
justification as Operation Nagamin in 19%78.Theregistrationteams were
met by groups, including women and childrenprotesing at being
registered as Bengalf? Security forces dealt with the protesters
harshly**® Additionally, the government has madenyfailed attempts to
register thelDPs in the camps that have become home to over 140,000
people since June 203¥%. As Reutersioted:0For Fukan Ahmed and other
Rohingya leaders, it (registration as Bengaent a chilling message: If
they want to be resettled (back to their homes), they must theiy
identityO*> While the camp®&populations need to be registered for
humanitaian and protection reasors: this is also viewed bysome
Rohingya as part of tHeengalzationprocess”’

Rohingya refugees in Kuala Lumpur, Malaysia, consistently
recounted incidents of violence suffered at the hands of Burmese
authorities each time thagertified themselves as Rohingy&. Whether
they were picked up on the street of a major Arakan litigy Sittwe, or
intercepted off the Burmese coast by the Burmese Navy, Rohingyas from
different generations said the Burmese security officials typically ask them
about their race or ethnic groupf? Use of the word Rohingyavould
trigger physical and racial abud®. One Rohingya interviewee, for
example, recountetis experience in the hands of the Burmese security
officials in 1991 as a teenage @t in Sittwe as part of Operati@hwe

%40 Burma Risk Assessmestipranote 212.
:j; Confidential interviews with UN officials.
Id.

343 See Why Myanmar's Rohingya are forced to say they are Ben@alRISTIAN SCIENCE
MONITOR, June 2, 2013, http://www.csmonitor.com/World/ABiacific/2013/0602/WhMyanmars-
Rohingyaareforcedto-saythey-are Bengali/(page)/2.

344 Anonymous interview with UNHCR staff.

345 5zep supranote 3.

346 Myanmar: Minority Rights B nonnegotiable REFUGEESINTERNATIONAL (May 29, 2013),
http://refugeesinternational.org/policy/fietdport/myanmaprotectingminority-rightsnon-negotiable
(last visited Oct. 23, 2013).

37 Interviews with Rohingya rights advocates via email, Yan@amrma, London, UK, and New
York, U.S. (2013).

348 Interviews with Rohingya, Kuala Lumpur, Malaysia (2620113).

34 Numerous interviews with the Rohingya refugees and legal residents in Kuala Lumpur,
including fresh arrivals from Burma as well as the estabisRohingya professionals, Kuala Lumpur,
Malaysia (20112013).

%0 see Why Myanmar's Rohingya are forced to say they are Beswaianote 343.
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Pyi Thar (or Operation Prosperous and Peaceful Natidh)Like many
other Rolngya teenagers anddults he was brought to a local police
Special Branch station where he was put in a holding"€elThe Special
Branch agents asked hinvyfat is your name® followed byMhat is your
ethnic group?® When he answered he was a Rofym they punched
him in the face and head, whilegrily shouting at him, Oyou mother
fucker. You arenOt Rohingya. You are Bengali. Say, | am B&igali
According to his account, he finally cried and said, Ol donOt know what to
say. My parents tolthe we are Rohingya. So, | told you | am Rohingya.
But, please stop hurting and write down any name you want for my
face3*°

Another interviewee related his experience of being a Rohingya
trying to travel to Yangon in 1993,

| tried to leave my villagence before in 1993. | tried to go to
Yangon. But | was caught and sent to prison for mcaia 0
yearsbecause | was trying to leavel. was sentenced to 8
years hard labor. They accused me of being from Bangladesh.
When | told them that | was Rohingytney forced me to
write that | was Bengali. After 8 years in Maungdaw, | was
sent to Sittwe prison for Years. | was laboring with shackles
around my ankles. Look at the scars they left there. My family
could only visit me one time in one year when | waprison
because they had no income to make the trip. In Maungdaw, |
was beaten more than 10 times per day. My whole body
sustained intense pain. My back, my ribs, my arms, all over.
They beat me anywhere for no reason. If | worked hard, they

still beatme°°

This account clearly shows not only how Rohingya are forced to register as
Bengali but also how the Rohingya as roitizens have been criminaéd
simply for attempting to travel within the country aatk subjected to
violence

%1 Interview with the Rohingya resident Ko Shwe Maung, Kuala Lumpur, Malaysia (May 2013)
(translated by authip
3

52 4.
353 |d

354 Id.
355 Id.

¢ Interview with 55 year old Rohingya man from Southern Rakhine, Kuala Lumpur, Malaysia
(Dec. 2012).
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The erasure of &hingya history and identity in Myanmar is firstly
an instrument of genocidéecauseit lays the foundation on which
destruction and abuse has occurrednbglidating their existence and their
group identity. The illegalization of the Rohingy®sexistence andhe
destruction of thie group identity hae paved the way for widespread hate
speechagainst the Rohingya, which accomparies anttiRohingya and
ant-Muslim violence®’ It was the alarming rates of hapeech in
Myanmar together with th8tateOs failure siopthe spread of this hate
speech that accompanied the pograi012%® This progressiored the

U.N. Special Rapporteuo remark in March 2013,

The Government must take immediate action to stop the
violence from spreading to other parts of the country and
undermining the reform process. Thiscludes stemming
campaigns of discrimination and hate speech which are
fueling racistand, in particularant-rMuslim feeling in the
country. And it involves holding to account those responsible
for acts of violence and destruction against religious and
ethnic minorities™®

This hatespeech and denial of history and identity is part of the
dehumarzation and stigmateation of the Rohingya. For example, a
popular book cauthored by prominent Rakhine historian. Bye Chan
that discusses the neexistence of the Osalled Rohingya®is titled
Olnflux virus:The Illegal Muslims of Arakard® Equatingthe Rohinga

to disease very clearly falls into the process of dehuraton that is
described irGregory Stantod®8stages of genocidd®” Stanton writes

[O]ne group denies the humanity of the other groMf@mbers
of it are equated with animals, vermin, insects or diseases.

%7 The holocaust museum recently drew attention to the issue of hate speech against the Rohingya.
SeeHolocaust MuseunBears Witness to the Plight of the Rohing@®eN SOCIETY INSTITUTE (Nov 6
2013), http://www.opensocietyfoundations.org/voices/holoeausteummbearswitnessplight-burmas
rohingya.

%8 sai Latt,A Jingoist Media Foments Violence in BurmaOs Arakan state SENTINEL, Oct. 30
2013, http://www.asiasentinel.com/societjifgoist mediafomentsviolencein-burmasarakanstate/.

39 press Release UNOHCHREeligious violence in Myanmar, the consequences of Government
inaction in tackling prejudice and discrimtien (March 23, 2013) http://www.ohchr.org/EN/News
Events/Pages/DisplayNews.aspx?NewsID=13205&LangID=.

:Zi AYE CHAN & U SHW ZzAN, supranote32, at 1.

Id.

%2 George StantonThe 8stages of genocideSENOCIDE WATCH (1998), http://www.genocide

watch.org /aboutgenocide/8stagesofgenocide.html.
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Dehumanization overcomes the normal human revulsion
against murder.At this stage, hate propaganda in print and on
hate radios is used to vilify the victim grad

This hate propagandéhas clearly been seen in printed pamphlets
distributed in Rakhine State and in the hsppeech on social media and
MyanmarOs domestic media.

The official and popular acts of erasure of the Rohingya ethnic
identity clearly indicate the inte& to destroy thevery foundations upon
which the Rohingya people as a groegist. These acts of erasure
legitimize and encourage haspeech and the dehumzation of the
Rohingya, which is used to vilify the Rohingya victims and justify the
violence agmst and destruction of the Rohingyadditionally, the erasure
and denial of identity is experienced by the Rohingya as violence in
multiple forms including at the hands of state authorities when they are
physically forced to register as OBengaliO aitlao populations in the
targeted antRohingya boycotts and campaigns of violengéis violence
results in serious bodily and mental harm to the Rohingya.

IV. |IMPLICATIONS AND IMPORTANCE OFNAMING THE ABUSES AGAINST
THE ROHINGYA OGNOCIDEO

With the sole exception of the Organization of Islamic Cooperation
(ADICO,** representingfifty -seven Muslim countries, the international
community has shied away from calling the Rohingpasesof the past
thirty-five years genocid®® There seems to be rappetite among the
worldOs major powers for ending the immense sufferings of the estimated
1.3 million Rohingya of Western Burma As an ethnic group, the
Rohingya have been subjected telyanmarOsntentional policies and
practices designed to inflict comidns of life so unbearabldnat thousands
have preferred to risk &f at high semor faceunseen risks at the hands of
human traffickerghanremain in semconcentration camps and inhuman

363 Id.

34 Stop Rohingya Genocide: OJONIsLAM, Nov. 17, 2012, http://www.onislam.net/english/news/
asiapacific/46004istoprohingyagenocideoic.html.

355 Even the U.S. Holocaust Memorial Museum and the New Yaded Human Rights Watch, the
two leading organizations that are most sympathetic to the plight of the Rohingya and advocating for the
restoration of citizenship status to the 1.3 million Rohingy®lylanmar have fallen short of calling the
still un-folding process of Rohingya genocide a genocide, opting to call it ethnic clearSégge.g.,
Burma, UNITED STATES HOLOCAUST MEMORIAL MUSEUM, http://www.ushmm.org/confront
genocide/cases/burma (lastitésl Jan. 10, 2014). Western officials, on the other hand, strongly oppose
the use of the term genocide in discussing the Rohingya issue. Interviews with several human rights
researchers, specializing in human rights in Myanmar, Kuala Lumpur and BafgkoEDec. 2013).
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security grids on MyanmarOs soil. Whatever the motivations and
justifications, the apparent failures of thlebal governance system to help
end the Rohingya genocide by framing the Rohingya perspective using
appropriate international legal instrumenesquires scrutiny. Part A
demonstrates that States avoid labelihng Rohingya abuses OgenocideO
for political reasonsand PartB describes the importanad invoking the

term while PartC calls for U.N. action.

A. International Actors and States Avoid the Label OGenocideO for
Political Purposes

International academics and prosecutors are not hopeful about
getting the international justice system activated so that the Rohingya may
continue to exist as a people in ped®eThey are not alone. International
human rights researchers have not usedterm Ogenide,d as it would
trigger a storm of debates where legaleseld overwhelm the substance
of the Rohingya persecutid. Further, human rights reports using the
wordscrimesagainsthumanityor ethnic cleansingor highlighting the role
that thecentral State has played in the-caled communal violencan
Rakhine Statehave been receivewith open hostility by diplomatic
missions in Myanmat® Even Aung San Suu Kyi, a global icon and
Myanmar opposition leader who hachtii recently been viewedis a
defender of human right&’ reportedly rejected the ef the term ethnic
cleansing’®in referring to the plight of the Rohingya.

The opening up of Myanmar has seen the removal of sanctions,
increasing investment, and increasing military ties in line with the WestOs

3%¢ Interviews with Stephen Heder, London University School of Oriental and African Studies, and
Andrew Cayley, International Tribunal, Phonom Penn (Sept. 2013). In a recent conversation with a
specialist on the history of the Khmeolye, one of the authors was told that until and unless a credible
practitioner in the field of international human rights law pronounces the plight of the Rohingya as
genocide, no amount of academic publications in the fields of genocide studies orandlgwlicy, nor
of human rights reports will hold tangible results. Likewise, the last internationmabsecutor, Andrew
Cayley, who resigned from CambodiaOs dNsponsored International Tribunal, also cautioned against
using the term genocide to afacterize the thirtfive yearold process of the Rohingya persecution on
the basis that MyanmarOs democracy icon Aung San Suu Kyi is reportedly Onot keen on retribution
against the countryOs ruling military leadership and desirous of reconciliatichemiti®

37 Interviews with human rights researchers, Thailand, (May 2013) (hames withheld).

358 personal experience and communications with a range of human rights activists.

39 Emanuel StoakesAung San Suu Kyi is turning a blind eye to human rightthe name of
politics, THE GUARDIAN, Nov. 26, 2013, http://www.theguardian.com/commentisfree/2013/nov/2#/aung
sansuukyi-is-turning-a-blind-eyeto-humanrightsin-the-nameof-politics.

37% Hanna Hindstrom,Suu Kyi rejects allegations of ethnic cleansingBurma DEMOCRATIC
VOICE OF BURMA (Oct. 24, 2013), http://www.dvb.no/news/skyi-rejectsallegationsof-ethnic
cleansingin-burmamyanma/33848.
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economic and gestrategic plans®’* Washington®s new policy of

engagement in its new foreign policy equation, narntieyAsian Pivot or
rebalancinghas come under close scrutifias the Burmese government
continues to ammit atrocities against the Rohingya and does nothing to
stop popular hate speech aacds against the Muslims of Burmany
condemnation of violence inaRhine State byVestern governments has
been overshadowed by praise for the wider reform process in Myanmar
and attempts to unconditionally embrace thagjcivilian government of

that country’”

In this context, President Thein Sein has been hailedea®tmly
liberal voiceG"*in Myannar anda reformer” despite the PresidentOs
comments to UNHCR in 2012 The world has already forgotten that
Thein Sein himself officially suggested to theN. immediately after the
first recent wave of violence against the Rohinthat the Oonly solutionO
to the troubles in Rakhine State was either to send stateless Rohingya to
third countries or to contaithem in UNHCRadministered camp¥®
Further, it was te Burmese President who defended publicl/ notorious
Islamaphobic hatpreacher, Buddhist monk Wirathu, as a Oson of Lord
BuddhaO with a message of loving kindriés§ he portrayal of the state
as incompetent or slow in reeling backra#hationalists m the face of
communal violences diplomatically expedient, but does radisolve the
Burmese leadership of its fundamental responsibility to protect the people
under its national jurisdictions.

371 See Natalie Brinham, The Conveniently forgotten human rights of the Rohindgy@rCED
MIGRATION REVIEW 41(Dec. 2012).

372 gee, e.g.Joshua Kurlantzick, The Moral and Strategic Blindspot in ObamaOs Pivot to, Asia
NEw RepuBLIC, Nov. 20, 2012, http://www.newrepublic.com/article/110332/maralstrategie
blindspotobamaspivot-asia.

373 SeeBrinham,supranote 3.

374 E_mail from Derrick Mitchell, Ambassador to the United States in Yangon (on file with author).

375 president Thein Sein was awarded ICGOs OIn Pursuit of PeaceO award in 2012.

376 SeeUNHCR seeks true community reconciliation in Rakhine St&tanmAR TIMES
(Jul. 16, 2012), www.mmtimes.com/2012/news/635/news63506.html. Third country is used in that
context in general discussion of his comments to mean sending Rohingya to refugee receiving countries
in the west).

377 See Hanna Hindstrom, Burma presidentbacks antiMuslim Ohate preacher® Wirathu
DEMOCRATIC VOICE OF BURMA (June 24 2013), http://www.dvb.no/news/politreswvs/burma
presidentbacksantimuslim%E2%80%98hatpreacher%E2%80%9®irathu/28955; Andrew R.C.
Marshall, Special Report: Myanmar givesficial blessing to antMuslim monks REUTERS (June 27,
2013), http://www.reuters.com/article/2013/06/2 7haganmar969-specialreportidUSBRE95Q047201
30627.
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B. The History of Abuses and the Political ConsequeriRegquire
Acknowledging the Current Genocide Against the Ryyfain

The overwhelming conclusiormamong experts on the Rohigya
persecution in Myanmais that makinga case for genocide of the
Rohingya $ a norstarter, pragmatically speakin§. However, even the
pragmatic attempt to ang the case of the Rohingya esmes against
humanity have for all intents anpurposeshave not been heaty the
governments and leaders who are most influential witte UNled world
order’” Human Right3Natch offers the best explanation for international
inaction: ®ecausdthe Rohingyh have no constituency in the West and
come from a strategic backwater, no one wants them (and no one is
prepared to Hp end theirdecades of persecution) even though the world is
well aware of their predicamentt® Despite this, based on the evidence,
and drawing on the UN Convention @enocide,the authorsaarguethat
the Rohingydhave beewictims ofa slowburning genocide sincE978.

A crimes against humanity designation is not sufficient to
characterde the intent to destroy at the root of the abuses against the
Rohingya. While the crimes againsthumanity framewor®is applicable
in the abuse of other minority groups in Myanmar over the years, the
violence against theRohingya has a unique aspect, in that it aims to
prevent the Rohingya from existing and is not simpbymprised of
systematic attacks with the intentdause harm.

378 For instance, Matthew Smith, one of the most prominent experts on the Rohingya persecution
and the author of Human Rights WatchOs reports on the Rohingya killings in 2012, would choose to stay
clear of making, even remotely, any suggestion that a decade of MyanmarOs systematic policy of
population, birth, and marriage control with the Rohinggatltee sole targeted ethnic group, may be
assessed against the Genocide Convention of 1948. Forced birth control on the basis of a groupOs ethnic
and other identities is considered an act of genociSeePress Release, Fortify Rights, Myanmar:
Abolish alusive restrictions and practies against Rohingya Muslims: Leaked Documents Implicate
Government Actors in  Crimes Against Humanity, (Feb. 25, 2014)ailable at
http://www.fortifyrights.org/publicatior?0140225.html. Another expert is Benjamin Zawaekio has
consistently opted to stay away from any arguments that may trigger a debate as to the Rohingya are,
empirically speaking, subject to a genocidgeZAWACKI, supranote 16.

37 Authors® personal communications with some kegoimtry senior iplomats based in
Rangoon, officials and politicians from governments and international organizations including the United
States, UN agencies, ASEAN, EU, and the Organization of Islamic Conference or Cooperation since the
two bouts of mass violence agditise Rohingya took place in June and October 2012.

380 perilous Plight: BurmaOs Rohingya take to the sRaMAN RIGHTS WATCH (May 26, 2009),
http://www.hrw.org/reports/2009/05/26/perilepght-0.

31 gee, e.g.Life under the Junta: the Evidence of Craragainst Humanity in BurmaOs Chin State,
PHYSICIANS FOR HUMAN RIGHTS (Jan. 2011), http://www.jhsph.edu/research/centarsd
institutes/centefor-public-healthand-humanrights/_pdf/Burma_Chin_exec_summ_19Jan11.pdfSee
also, Harvard report calls for Burra inquiry, WORLDLY BostoN (May 21, 2009),
http://www.boston.com/news/world/worldly _boston/2009/05/harvard_report_calls_for_ burma.html.
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Other scholars have acknowledged the possibility potential
genocidein the case othe Rohimgya. The authos are convinced by #h
evidence that genocide isdemonstrale. Genocide scholar William
Schabas®*who was also one of the first to argue in 2010 the case for
crimes against humanity in the context of the Rohingya in Western
Myanmar cautiously stated:

In the case of the Rohingya weOre moving into a zone where
the word can be usedWhen you see meass preventing
births, trying to deny the identity of a peephoping to see
that they really are eventuallythat they no longer exist
denying their history, denying the legitimacy of their right to
live where they live, these are all warning signs theamthat

itOs not frivolous to envisage the use of the term genttide.

ProfessoiSchabass correctthat there ighe intent to destroyyhich is in

and of itself punishable by the Genocide Conventlout, the authorsO
research has showhat slowburninggenocide has been practioeger the
pastthirty-five years The very limited openings in Myanmanly now
have allowedobservers and human rights momstdo peak into the
physically mentally and socially devastated world of thRohingya
making it difficult to comprehend the extent of the destruction theg hav
already experiencedIn fact, the Rohingya have suffered to a greater or
lesser degree under similar policies, pogroms and military/civilian
camnpaignssince 1978.

C. Definition of Genocide Requires Actionthye United Nations

! Within the current interstate system reorganibgdthe U.N., no
mass atrocities take place in a vacuuHere the role and importance of
the U. N. ought to be notedAs the worldOs leadirmgganization ofjlobal
governance, th&JNOs practices and policies towards the plight of the
Rohingyaneed to be scrutized.

Beyond engaging in the humanitarian affairs regarding the Rohingya
and calling on calling on the Government of Myanmar to recognize them

382 For SchabasO expert report on the Rohingg@|RISH CENTRE FORHUMAN RIGHTS, supra
note150.

33 The HiddenGenocide AL JAzEERA (Dec. 9, 2012), http://www.aljazeera.com/programmes/
aljazeerainvestigates/2012/12/2012125122215836351.html.
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as Myanmar citizenghe UN is not doing enougf’ It should thoroughly
evaluate the rolds agencies havplayed ovelthe years in Myanmar with
specific regard to the crisis for the Rohingyehe UNHCR, whose global
mandate covers the protection of stateless persons as well as refugees and
internally displaced persofi¥,set up operations in North Rakhine State in
1992, initially to oversee the forced repatriations of the Rohingya from
Bangladesti®® Despite their continual presence in North Rakhine State
and monitoringof the situation theréor over twenty years, the UNIER
has remained virtually silergsto the human rights abusés which the
Rohingya have been subject®d. Other agencies, the World Food
Programfor instance,are fully cognizat of the severity of the state
sponsored andirected persecution of the Ralgiya In private officials
acknowledgd the persecution thatRohingya have been experiencing
amounts to a genocid&®

The UN should have a public review of the language its agencies use
to describe the Rohgya crisis. Language such esmmunalviolence
which suggests the violence is horizontal, or pandering to the
Governmentrefusal to use words such as Rohingydatekssserves to
further legitimize the role of the State in the violence and divert the
international communityOs attentiowast from the severity of the
situation. Finally, the UN should lead the efforts to establash).N.-led
Inquiry Commission whose task would be to examine the root causes of
the Rohingya plight over the years, including establishing the roles of both
thestate actors and nestate actors

%4 Burma Rejects UN Resolution on Rohingya MuslinRUETERS Nov. 21, 2013,
http://www.voanews.com/content/raurmarejectsun-resolutionon-rohingyamuslims/1794749.html.

35 Augusta ConchigliaUNHCROs Evoling Mandatee MONDE (Jun. 2012), http://mondediplo.
com/2012/06/15unhcr.

386 C.R. ABRAR, supranote 127. (The author is a Professor in the Department of International
Relatons, University of Dhaka, and Coordinator, Refugee and Migratory Movements Research Unit).

387 A famed western critic of international humanitarianism, David Reiff, has published a well
researched study documenting the gross ineffectiveness, inadequacies, and even complicitgdof UN
humanitarian organizations including the UNHCR. Although Reiitddy did not include the
UNHCROs operations in Myanmar, our owsdépth interviews with the Rohingya refugees, former
humanitarian staff in Myanmar, and other NGO workers with -fiesid knowledge of UNHCROs
Myanmar operations in Rohingya areas suppamifOs unflattering observations about the UNHCR and
UN-led humanitarianismSeeDAvID REIFF, A BED FOR THENIGHT: HUMANITARIANISM IN CRISIS(2002).

388 personal communications with former UN local staffers, Kuala Lumpur, Malaysia (face to face)
and Rangon, Burma (via email) (201:2013).
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V. CONCLUSION

OThe world is watching and does nothing to end the sufferings of the
Rohingya. This is much like what happened in Cambodia and Rwanda.
The world stands by. It keeps on watching, watchingghiag . ..Ostates
Terith Chy, Khme Criminologist (Genocide) DocumentatioGenter of
Cambodia®®

The authorshave concentratethis discussion on BurmaOs slow
burning statded process of deliberate destruction of the Rohingya as a
population since 19780f thefive acts of genocide spelled out clearly in
the 1948 Convention on the Punishment and Prevention of the Crime of
Genocide, four of these acts of genocide have been committed against the
Rohingya in West& Myanmar inthis harrowing processf the pasthirty-
five years. The ruling Burmese, both the Buddhist society and the
Buddhist state, have committed the first four acts, including intentional
killing, harm to body and md of the victims as a groumflicting on the
group conditions of life calculaddo bring about its physical destruction in
whole or in partand preventing births, as defined by the United Nations
Convention on the Prevention and Punishment of the Crime of Genocide as
punishable acts of genocidén examining a situatiothathas been as dire
and desperate as the Rohin@yaeither geopolitical considerations nor the
paralysis of the international justice system and global governance in
dealing effectively with any mass atrocities around the watiduld
preventscholars from calling a genocide by its real name.

There is onegreat irony insixty years of scholarly and legal debates
aboutcasesto be recognized as genociderredpective of howlawyers,
scholars, diplomatsand politicians may finally decide tacharacterizehe
plight of the Rohingya one thing is certainthe nearly one million
Rohingya trapped inside their own homelasdndwiched between the
predominantly Buddhist Myanmar and Muslim Bangladesh continue
to be subject to unspeakable attiesi and systematirights abusefrom
which thousands of Rohingya have been trying to estRecognizing

38% personal communication, on file with the authors, (Nov. 14, 2013).

390 As the authors were putting the finishing touches to this paper the United States Holocaust
Memorial Museum in Washington just issued an officitesment on the plight of the Rohingya
signaling the magnitude and urgency of the situation. In a statement issued by USHMM, former US
Secretary of Homeland Security Michael Chertoff, who now chairs the Committee on Conscience of the
US Centre for the Pwention of Genocide, was quoted as saying: OThe Museum welcomes recent
commitments by the Burmese government to assure the security and rights of all people in Burma and
calls upon the international community to assist Burma in protecting its populatbomfimes against
humanity and ethnic cleansing.SeeStatement on the Situation of the Rohingya In BurtdhnajeD
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the mass atrocitieeexperienced byonemillion plus Rohingya and
committedby both state and nestate actors in Myanmar over the past
thirty-five yeas as a slowurning genocidewould be a step towards
ending it. The least the world can do is to call genoewat it is:
genocide®™*

STATES HOLOCAUST MEMORIAL MUSEUM (Sept. 24, 2013), http://www.ushmm.org/confront
genocide/preventingenocideblog/genocidepreventionblog/hewblog-post.

391 When the ceauthors embarked on this collaborative research project some 3 years ago, we were
unsure of the nature of MyanmarOs acts of discrimination and persecution of more than 1 million
Rohingya. But as of the completion of thehausO final review, not only the two-aethors, but an
increasing number of credible voices within the global civil society, have realized that Myanmar is
committing genocide, albeit a slow burning one, against ethnic Rohirggeilin Soe,33 organizations
and 33 Global Citizens call to end Rohingya genocid€ALADAN PRrRESS Apr. 2014,
http://www.kaladanpress.org/index.php/news/3@vs2014/aprik014/450633-organizationsand-33-
globaltcitizenscall-to-endrohingyagenocide.html. For the xe of the Call, seeCall to End Rohingya
Genocide MAUNGZARNI.NET (Apr. 19, 2014) http://www.maungzarni.net/2014/04/talendrohingya
genocidewith.html.



