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Dear Mr. Michael Hayes,

| have the great pleasure to send to you the publication “The Cambodian Employment
and Labour Law” in the Khmer language. A copy of the table of contents in English is
attached. The original English version was produced by the Community Legal
Education Center (CLEC) with the support of the Department of Labour of the United
States of America, USAID, NZAID and the ILO. We are grateful to these institutions
for their agreement to translate and publish the book into the Khmer language.

This book provides an analysis of a major Cambodian Law. Beyond its intrinsic value
we consider it of good value for understanding legal texts and for legal training.

The Khmer book was launched at a workshop held at the Senate on October 22,
2007. During the workshop Ms. Ann Vireak of CLEC presented a paper with
recommendations for an eventual amendment of the law. | would like to bring this
paper to your attention as well. The analysis has been done by CLEC and does not
necessarily reflect the opinion of the KAF. The work was undertaken with a view to
consider improvements of this successful law, 10 years after it came into force. The
amendment of laws is a standard task in established democracies. Cambodia still

has little experience in this legislative endeavour.

We hope that the publications will be of interest to you and your institution and
warmly welcome your feedback and comment. If you would like to obtain additional

copies, please let me know.

Yours sincerely




MOCRATIC DEVELOPMENT

USTAINABILITY AND NEEDS FOR LABOR
LAW REFORM IN CAMBODIA - FINDING
AND RECOMMENDATION

by
Ms. Ann Vireak
Head Unit of Labor Program Unit
of Community Legal Education Center



“Sustainability and needs of labor law reform in Cambodia —
Finding and Recommendation”

By Ann Vireak — Head Unit of Labor Program Unit of Community Legal Education
Center

In cooperating with the Konrad-Adenauer Foundation (KAF), the Community Legal Education Center
(CLEC) has conducted number of researches and drawn some experience in the Labour Law-related
issues to include in this report reviewing the 1997 Cambodia Labour Law. This report draws upon
experience as legal advisors and trainers, observers of current codified labour dispute resolution

procedures and witnesses to the general labour relations context in Cambodia.

CLEC has helped to promote compliance with the Labour Law and encourage peaceful labour dispute
resolution. This work has involved the training of key stakeholders including employees, union officials,
employers and the Arbitrators of the Arbitration Council (AC); the production of training materials and
formal publications; and the provision of technical support to the Arbitration Council of Cambodia

between 2003 and 2005.

Importantly, this report revolves around three main viewpoints:
- the core inconsistent parts in the text of the Labour Law per se;
- scope Labour Law; and

- jurisdiction of the Arbitration Council

We note that in analyzing particular language used in the Labour Law the primary Khmer language

version of the Law has been referenced.

1. ISSUES WITHIN THE TEXT OF THE LAW

The Law contains a number of textual issues which make interpretation and application difficult for

stakeholders. Key concerns in respect of the way in which the law is expressed include the following:

e provisions dealing with different aspects of remuneration;
e alack of clarity in Article 13 relating to minimum compliance with the Law;
e contradictory provisions relating to employer deduction of union fees; and

e alack of clarity in respect of particular legal terms (such as clause, provision, article etc).

The Appendix to this report provides a detailed comparison of Articles within the Law, dealing with the

same subject, which lack clérity or are contradictory.




A) Inconsistencies in language

Articles 102 and 103 of the Law prévide definitions of "wages" as follows:

.. the term "wage", irrespec
remuneration for the
national legislation,
contract of emplovaient
rendered or to be ren

o service that is convertible in cash or set by agr c'c‘
1[ he g 1o a worker by an employer, by virtue ofa 'W

zndemmtzes, pm/zt shamm
legally prescribed amount; /’I()lt day
employer to the workers during disabili

ofits in kind, family allowance in excess of the
holiday pay; amount of money paid by the

The Law does not consistently reflect the definition as provided in Article 103, Many Articles of the Law

s included in the Article 103 definition

list the term "wage" in addition to particular components of W%
(see Appendix). For example, in Article 168 in relation to annual leave allowances, the allowance is to be
calculated with respect to "the average wage, bonuses, henéﬁts. indemnities including the value of
benefits in kind ...". This appears to indicate that those wage components - bonuses, benefits, indemnities
including the value of benefits in kind - are not rightly considered as "wages" within the scope of that

particular Article.

This creates confusion for those applying the Law and has led to numerous industrial disputes, some of
which have been serious enough to have had to be heard before the AC (see 24/03 - Top One; 49/04 - Ho
Hing; 68/04 - City New). Whilst the AC has established jurisprudence on some of these inconsistencies
(see Appendix), it is clearly more appropriate that the Labour Law provide a definition which is
constantly applied throughout the Law thereby providing consistent legal obligations with respect to

remuneration.

B) Casual and regular employees

The Law distinguishes between casual and regular employment.® Article 9 of the Law defines casual and

regular employees in the following way:

.. Regular workers are those who regularly perform a job on a permanent basis.

Casual workers are those who are contracted to:
e perform a specific work that shall normally be completed within a short period of time.
o perform a work temporarily, intermittently and seasonally.

Article 10 of the Law provides that, "Casual workers are subject to the same rules and obligations and

enjoy the same rights as regular workers, except for the clauses stipulated separately." There are few

! Article 102
% Article 103
3 Article 9

clauses in which there is a differentiation between the two classifications (see Appendix). Given the
limited separate stipulations, Article 10 appears to limit the manner in which to distinguish between the
two categories of employment. lnmrﬂaticumlly) casual work is a flexible arrangement between employees
and employers, which is reflected in the mode and provision of entitlements. For example, a casual
worker may not be entitled to annual leave but the loss of this entitlement will be compensated through a
payment above the regular hourly rate, or notice requirements may not apply to employees or employees
in a casual employment relationship. Article 10 appears to preclude this sort of flexibility®, in effect

making redundant the distinction between the forms of employment provided in Article 9.

It is not clear from the Law whether there was an intention to provide this level of flexibility in respect of
work practices. The distinction, without allowing distinctive characteristics, clearly confuses employers
and employees alike and has led to unnecessary disputation (see for example 30/04 - Honey Wear; 78/04 -
AlA; 85/04 - Kang Ning).

C) Employment entitlements

The Law envisions that the employment relationship may be regulated by the Law alone, the Law and a
written or verbal individual employment contract or the Law and a CBA. Individual contracts and CBAs
may be imposed as a condition of employment or negotiated between the employer and employee(s)
during the employment relationship. The Law establishes the rights, benefits and obligations for
employers and employees in Cambodia. That the entitlements prescribed in the Law are in the manner of

minimum entitlements may be supported by Article 13 of the Law, which states, in pertinent part,

The provisions of this law are of the nature of public order, excepting derogations provided expressly ... all
rules resulted from a unilateral decision, a contract or a convention that do not comply with the provisions
of this law or any legal text for its enforcement, are null and void ...

In consideration of the formulation of employment contracts and the negotiation of CBAs and
conciliation agreements, however, it is not clear whether certain entitlements in the Law can be offset by

the provision of benefits and rights superior to those in the Law (see Appendix).

In addmon there is also a lack of clarity in respect of whether conditions prescribed in a contract or CBA
which fall below the law negate,

(1) the entire contract or CBA,

(2) the particular provision of the contract or CBA which falls below the legal requirement, or

(3) the specific rule which results from the application of the provision to a particular factual

context (i.e. where depending on the context the provision can have either an above the law

* Arguably this reading of Article 10 is reinforced by the language of Article 13.




effect or a below the law effect, will only the below the law eflc lered null and

void) (see Appendix).

While there are few C'BAs at present in Cambodia, minimizing the effects of an

Article, in order to pri;%m(i!téf confident collective bargaining these issues should be clar ,
2. SCOPE OF THE LABOUR LLAW

Article 1 of the Law states that,

This law governs relations between employers and worker
performed within the territory of the Kingdom of Cambodia, re
and what the nationality and residences of the contracted parties are ...

from_employment contracts to be
of where the contract was made

The Law also provides that a number of categories of employees are outside the coverage of the Law.
These include permanent public servants, judges, police and army personnel, air and maritime

transportation personnel and domestic or household servants.

It is unclear from a review of the Law alone why some categories of workers, who appear to be
employees, are excluded from the Law, for instance. In the interests of ensuring consistency, access to
equal benefits, rights and entitlements it may be appropriate to extend the scope of the Law to include the
relationship between all employers and employees resulting from employment contracts (whether written,
or implied by law) to be performed within Cambodia rather than providing, what appear to be, arbitrary

exclusions.

3. JURISDICTION OF THE ARBITRATION COUNCIL

The jurisdiction of the AC is currently limited to the arbitration of collective disputes, while individual

disputes may be adjudicated by the courts (in the absence of a Labour Court).’

Since it was established in May 2003 the Arbitration Council has stood alone as an institution of justice in
a country where judicial and law enforcement systems are regarded as lacking neutrality, independence
and professionalism®. Established under the auspices of the ILO Labour Dispute Resolution Program the
Arbitration Council is an independent body that is designed to resolve collective labour disputes through
conciliation, hearings and issuing arbitral awards. The Arbitration Council is Cambodia‘s first arbitral
body and it is viewed as a major landmark in the development of sound labour relations in Cambodia
because it provides a formal structure for resolving labour disputes quickly, efficiently and based on

sound and publicly disclosed legal reasoning.

> Articles 309 - 317
§ Third Report of the UN Special Representative for Human Rights in Cambodia, 22 August 2003, paragraphs 25-27

4

The extension of the jurisdiction of AC to include the arbitration of individual disputes would provide
significant improvement in access to justice for individual employees and may potentially circumvent the

possibility of individual disp‘utes escalating into damaging large scale collective disputes.

4. CONCLUSION

Many of the difﬁéulﬁti@é m the Law identified in this report relate to a lack of clarity in the language used
in the Law. A comprehensive and meticulous review of the language used in the Law would ensure
cOnSiStency and provide certainty to those regulated by, and perhaps more importantly, those applying the
Léw, This sort of review has the potential to drastically reduce unnecessary labour disputation in

Cambodia.

The CLEC also encourages the MoLVT and the ILO to issue authorized translations of the Law which
accurately reflect the primary Khmer version. For example, authorised translations could then be used as

a reliable reference by foreign investors in order to ensure compliance with the legal requirements.
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