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As Indonesia still struggles with the poverty that is prevalent in rural areas where most of
the population depends on agriculture, the Indonesian government perceives the role of agricultural
trade as one of the mechanisms to improve farmers’ incomes. However, Indonesia’s agricultural
trade instruments are still deemed to be problematic. Despite the effort of the Indonesian
government to support its farmers, its agricultural trade instruments are widely challenged by the
international world and are often referred to as ineffective and even deemed illegal, and
compliance with international trade law is expected. This study will examine Indonesia’s
agricultural trade laws and policies in connection with international law to discover what can be
done by both the relevant international organizations and Indonesia to serve its interest but also
overcome the global challenges. The methodologies that will be used in this study are documentary
research and the qualitative method. Relevant laws, policies, regulations, and documents related
to Indonesia’s agricultural trade will be analyzed. Interviews will be conducted to obtain a

comprehensive understanding of government officials and stakeholders’ perspectives. The study



will provide useful material that will allow Indonesian policymakers and stakeholders to develop
a better understanding of the current conditions and challenges of agricultural trade law as well as
which policies must be addressed. It will also serve as an alternative academic source for relevant
international organizations to address concerns related to agricultural reform in light of a

developing country’s distinctive interests, which in this case is Indonesia.
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Chapter 1
Introduction

1. BACKGROUND

International trade is essential to the development of a nation, as it is viewed as “the best
hope for growth and poverty alleviation.”* More specifically, in developing countries, the
agriculture sector is the largest source of employment, the largest source of GDP, and the largest
source of exports and foreign exchange earnings.? For example, in Indonesia, despite the declining
percentage, agriculture still accounts for a substantial employment share as well as a significant
source of GDP. Moreover, Indonesia’s struggle against rural poverty and food self-sufficiency
accentuates the urgency of agricultural development in Indonesia.®

Despite the importance of agricultural trade to the developing world, the agriculture sector
has been known to be a sensitive topic in world trade due to its multifunctional nature. In addition
to trade concerns, agriculture includes non-trade concerns, such as rural employment, food
security, and environmental protection. Thus, the nature of agriculture has made its trade law
complex. Each group of countries, namely developed and developing countries, has different levels
of national interest. For example, some countries may focus on trade concerns such as exporting
their commaodities, but for other countries, agriculture may play a larger role, such as a role in the

livelihood of citizens, including employment and stable food supply.

1 WTO News - DDA June/July 2006 Modalities: Summary 24 July, TALKS SUSPENDED. “TODAY THERE ARE ONLY
LOSERS.” (2006), https://www.wto.org/english/news_e/news06_e/mod06_summary_24july_e.htm (last visited Dec
13, 2017).

2 JOHN NASH & MERLINDA INGCO, AGRICULTURE AND THE WTO: CREATING A TRADING SYSTEM FOR
DEeVELOPMENT (First Edition 2004).

3 peter Timmer, Agriculture and Pro-Poor Growth: An Asian Perspective, CENTER FOR GLOBAL DEVELOPMENT
WORKING PAPER NO. 63, WASHINGTON DC (2005).
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The summary of this situation reflects the crossroads that the Indonesian government is
facing in designing its agricultural trade laws and policies. On the one hand, the Indonesian
government argues that its laws and policies are necessary to achieve national interests, namely
food self-sufficiency and rural development. On the other hand, Indonesia is experiencing
international pressure to change its laws and policies. As it is perceived that there is a gap between
domestic and international interests, Indonesia’s agricultural trade law, as well as international
agricultural trade law, should be reviewed to determine whether a shift on the law and policy is
needed as well as to what extent. Moreover, the question regarding how the change could help
Indonesia achieve its goals after considering domestic and international interests must be assessed.
Therefore, Indonesia’s agricultural trade law and policy in connection to international trade law is
the core focus of this dissertation, which aims to analyze the current agricultural trade policies of
Indonesia related to global trade law in addressing its national objectives while considering both
domestic and international factors.

2. STATEMENT OF PROBLEMS

Agriculture is the source of livelihood for a majority of the Indonesian population and vital
to the national economy in which small-scale and subsistence farming are predominant. In 2016,
Indonesian agriculture contributed to 13.95% of the GDP,* which is the highest among Southeast
Asia five central economies and accounted for 34% of the employment share.® Further, in
Indonesia, about 11% of the population still live below the nationally defined poverty line.® Table
1.1 shows the steady number of national poverty and the slowing pace of poverty reduction in

Indonesia. However, it is important to note that the Indonesian government employs relatively

4 OECD, AGRICULTURAL POLICY MONITORING AND EVALUATION 2017: INDONESIA (2017).
51d.
&1d.
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easy terms and conditions regarding the definition of the poverty line. In 2016, the Indonesian
government-defined poverty line at a monthly per capita income of IDR 354,386 or approximately
USD $26.6, which is about 88 cents a day. This is a very low standard of living, even for Indonesian
standards. If the poverty threshold by the World Bank is used, which is USD $1.25 a day, the
percentage below will increase by a couple of percentage points.” If the Indonesian government
takes into account the population who live on less than USD $2 a day, the proportion will jump
sharply, reaching 40%.2

2012 2013 2014 2015 2016

RELATIVE 11.7 115 11.0 111 10.9
POVERTY
(% OF POPULATION)

ABSOLUTE 29 29 28 29 28
POVERTY
(IN MILLIONS)

RURAL POVERTY 143 14.4 13.8 14.2 14.1
(% LIVING BELOW
RURAL POVERTY
LINE)

Table 1.1 Indonesian Poverty 2012-2016
Source: The Indonesian Central Bureau of Statistics (BPS)

Further analysis showed that poverty is prevalent in rural areas in which most of the
population depends on agriculture. Globally, around 75% of poor people live in rural areas in
which they are dependent on agriculture.® Indonesia displays the same pattern. The majority of the

poor in Indonesia live in rural areas where they mainly work in low-productivity jobs in

" Indonesia Investments, POVERTY IN INDONESIA (2017), https://www.indonesia-
investments.com/finance/macroeconomic-indicators/poverty/item301? (last visited Mar 14, 2018).

8 Priasto Aji, Summary of Indonesia’s Poverty Analysis, ADB WORKING PAPER No. 04, MANILA (2015).
® NASH AND INGCO, supra note 2.

18


https://www.indonesia-investments.com/finance/macroeconomic-indicators/poverty/item301
https://www.indonesia-investments.com/finance/macroeconomic-indicators/poverty/item301

agriculture. In 2002, 57.69% of the poor in Indonesia were employed by the agricultural sector.©
In 2008, the share was still more than 50%.** In 2010, over 60% of those earning less than $1.25
per day lived and worked in an agriculture setting.? In Indonesia, three of five Indonesians still
live in rural areas with farming as their primary employment.'® Inevitably, poverty leads to
undernourishment. According to the World Food Programme (WFP), Indonesia and India are
home to one-quarter of all the undernourished people.'*

Proportion of Population Undernourished in Developing Countries (%)

=

ndonesia: 20 Mil

Ethiopic: 35 Mil Bangladesh: 25 Mil

Pakistan: 30 Mil India: 210 Mil

Note: grey indicates missing values

Securces: Propertion of Population Undemeurished ~Intsmational Foed Policy Ressarch In
2014, "2014 Global Hunger Index Data”; Population - World Bank, “Waild Development Indicator

33 498 67.3

Figure 1.1 2014 Global Hunger Index Data
Source: World Bank

From 2014-2016, the rate of undernourishment in Indonesia was 7.6%, which is only half

the rate a decade ago. According to the Food and Agriculture Organization of the United Nations

10 Asep Surhayadi & Gracia Hadiwidjaja, The Role of Agriculture in Poverty Reduction in Indonesia, SMERU REs.
INST. (2011).

1.

2 Eric Quincieu, SUMMARY OF INDONESIA’S AGRICULTURE, NATURAL RESOURCES, AND ENVIRONMENT SECTOR
ASSESSMENT (2015).

13 World Bank, PRIORITY ISSUES FOR INDONESIAN AGRICULTURE (2005).

14 World Food Programme, Proportion of Population Undernourished: 2014 Global Hunger Index Data, Rome
(2014).
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(FAO), there were 26.9 million undernourished people between 2010 and 2012 in Indonesia, the
highest in Southeast Asia.'® Child malnutrition showed an alarming rate, with 37.2% of Indonesian
children under five years in 2013 compared to 12% across all of East Asia and the Pacific region.
Most of the districts that are severely vulnerable to food and nutrition insecurity are located in
Eastern Indonesia.t’

Accordingly, the Indonesian government enacted relevant laws, such as Law 7/2014 on
Trade, Law 18/2012 on Food, Law 13/2010 on Horticultural Products, and Law 19/2013 on the
Protection of Farmers. However, currently in the WTO, most of the disputes in which Indonesia
has been sued involve the agricultural sector, and beginning in 2013, seven of 10 cases filed with
the WTO with Indonesia as Respondent are agricultural disputes. Moreover, the WTO panel has
ruled against Indonesia on at least two recent cases, which are DS477 brought by the U.S. parallel
to DS478 by New Zealand and DS484 by Brazil. For DS477 and DS478, the WTO found that 18
regulations placed on various agriculture products violated the WTO Agreement. The WTO’s
rulings led to legal repercussions on Indonesia’s agricultural trade policies. As the most active
international dispute settlement mechanism in the world, the WTO produces a binding ruling.
When a panel or the Appellate Body concludes that the measure in question is inconsistent with
the agreement covered by the WTO, the Member must bring the measure into conformity with the

agreement.'® “Prompt compliance” is essential'® and required.?® In the case of non-compliance, the

15 Food and Agriculture Organization of the United Nations, COUNTRY FACT SHEET ON FOOD AND
AGRICULTURE POLICY TRENDS: Indonesia, 1-6 (2017).

16 World Bank, The Double Burden of Malnutrition in Indonesia, April 23, 2015,
http://www.worldbank.org/en/news/feature/2015/04/23/the-double-burden-of-malnutrition-in-indonesia (last visited
Mar 4, 2018).

17 Jeff Neilson & Joseph Wright, The state and food security discourses of Indonesia: feeding the bangsa, 55 INST.
AUST. GEOGR. 131 (2017).

18 WTO Agreement on Understanding on Rules and Procedures Governing the Settlement of Dispute (DSU), Atrt.
19.

¥ DSU Art. 21.

20 DSU Art. 22(8).
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prevailing party could request compensation and the suspension of concessions? until the
inconsistent measure is removed or the losing party provides another “mutually satisfactory
solution.”?? Consequently, Indonesia is compelled to comply with the ruling by taking the laws
and regulations to conformity.

Failure to make changes to the laws and policies will make Indonesia vulnerable to WTO
litigation, which could lead to negative results. First, WTO litigation is costly.? Second, it is well-
known that this type of regulation will not be upheld in the WTO sphere, which defines the
principles of liberalizations. Third, if Indonesia does not comply with the current agreement and
the ruling, it must compensate for the loss or will be subject to retaliation.?* Due to this uncertain
situation, the Indonesian government is at a crossroads. The consequences are not only detrimental
to Indonesia’s position in the sphere of international trade law but also directly affect the
Indonesian government’s efforts to tackle its problem.

3. EXPLANATORY FRAMEWORK

To explain the basis for this research, such as the research questions, hypotheses, and the
scope of the study, this section presents an overview of the explanatory framework for agriculture
trade from the perspective of developing countries. The first section examines Indonesia’s legal
framework for agricultural trade. The second section explains the general concept of international

trade law. The third section reviews the agriculture sector in world trade law.

21 DSU Art 22.

2 DSU Art. 22(8).

23 See: JOSEPH STIGLITZ & ANDREW CHARLTON, FAIR TRADE FOR ALL: HOw TRADE CAN PROMOTE DEVELOPMENT
(2007). Gregory Shaffer, Developing Country Use of the WTO Dispute Settlement System: Why it Matters, the
Barriers Posed, 8 MINN. LEG. STUD. REs. PAP. (2008).

2 DSU Art. 22.
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A. Indonesia’s Agricultural Trade Law
Raising farmer’s welfare and achieving food self-sufficiency are the priority objectives of
agricultural laws and polices laid out in Indonesian Agricultural Strategic Plan produced by the
Indonesian Ministry of Agriculture (MoA).? The MoA specifically argues that Indonesian farmers
are facing unfair competition with farmers who are benefiting due to tariff, non-tariff, and subsidy
protection, directly or indirectly as a result of uneven application of the WTO multilateral
commitment to eliminate trade barriers which distorts market.?® Thus, focusing on the trade
instrument, the Indonesian government enacted laws such as Law 7/2014 on Trade, Law 18/2012
on Food, Law 13/2010 on Horticulture, and Law 19/2013 on the Protection of Farmers. These laws
have the following specific aims:
e To increase food production and self-sufficiency, especially for food staples;
e To improve the welfare of farmers and their competitiveness in both domestic and
foreign markets;
e To improve consumer access to food at affordable prices, especially for the most
malnourished; and
e To provide a diversity of food that fulfills consumers’ safety, quality, and nutritional
requirements.
These goals are reflected by the details of the related laws in the agriculture sector.
Focusing on the trade sector as one of the instruments to achieve its goals, Article 54 of Law
7/2014 on Trade underlines the discretion of the government in restricting exports and imports

based on national interests. This rule extends to a national interest in the agriculture field, namely

25 Ministry of Agriculture of Indonesia, Indonesian Agricultural Strategic Plan 2005-09, (2006).
% 1d.
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rural livelihood, as the Indonesian government plans to protect and support domestic farmers by
prioritizing domestic products over foreign products.

Article 36 of Law 18/2010 on Food states that the import of food can only be done if the
domestic production is insufficient or if the food cannot be produced domestically. A restriction
on imports is also explicitly contained in Article 30 of Law 19/2013 on the Protection of Farmers
and prohibits anyone from importing agriculture commodities when the domestic supply is deemed
sufficient. Each person who violates this law is subject to imprisonment for 2-6 years or a fine of
a maximum of two billion rupiahs.?” A similar restriction is found in Article 87 of Law 13/2010
on Horticulture, which explains that exports should be based on national consumption needs and
that imports of horticultural products should take the food security of horticultural products and
the availability of domestic horticulture products into consideration. An import is allowed only
after obtaining permission and recommendations from the ministries in charge, which are the
Ministry of Trade and the Ministry of Agriculture.?

The favorable treatment of domestic farmers over foreign farmers is clearly reflected by
Law 19/2013 on the Protection of Farmers by minimizing the competition with foreign products,
as Article 15 mentions that the government is obligated to prioritize domestic products to fulfill
domestic needs through import regulations. Moreover, Article 25 requires the government to create
conditions that ensure profitable agricultural commodity prices for farmers.

With regards to Indonesia’s involvement in the WTO, Indonesia is an original and active
member since its establishment in January 1995. As part of its agricultural trade commitments,
Indonesia agreed to bind 100% of its agricultural tariff lines. In terms of domestic support,

Indonesia did not take an AMS commitment. Instead, de minimis threshold for developing

27 Indonesian Law 19/2013 on Protection and Empowerment of Farmers Art. 101.
28 Indonesian Law 13/2010 on Horticulture Products Art. 88(2).
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countries, which is 10%, applies to every product and agriculture as a whole. In the current WTO
negotiation, there has been a shared concern between developing members. With the WTO’s goal
to promote free trade, developing countries worry about the potential costs for their citizens due
to substantial and immediate trade liberalization, especially in agriculture, which is crucial to
them.?® Moreover, the widely known fact that developed countries have been heavily subsidizing
their agriculture sector causes developing countries to be concerned about opening their markets.
According to OECD, in 2009, the support payments to agricultural producers by EU was about
$120 billion and the U.S. had about $86 billion.*>® Opening the markets of developing countries,
which did not get such support, to “dumped” agricultural imports from developed countries can
negatively affect their domestic markets and put small agricultural producers out of business.!
Therefore, developing members have requested a safety net to counter this issue. Indonesia as
coordinator of the G33%2 has endorsed the provision of a Special Products, Public stockholding for
Food Security Purposes, and Special Safeguard Mechanism (SSM) for developing countries for a
subgroup of agricultural products based on some objectives including rural livelihood,

employment objectives, and food security.

29 |van Roberts, Benjamin Buetre & Frank Jotzo, Agricultural Trade Reform in the WTO: Special Treatment for
Developing Countries, Two in REFORMING AGRICULTURAL TRADE FOR DEVELOPING COUNTRIES.

30 Thomas Schoenbaum, Fashioning a New Regime for Agricultural Trade: New Issues and the Global Food Crisis,
14 J. INT’L. ECcoON. L. 593 (2011).

4.

32 G33 is the largest coalition of developing countries in the WTO consisting of 48 members that focuses in
agriculture sector. G33 was established prior to 2003 Cancun Ministerial Conference and have been coordinating
during the Doha Round Negotiation until now.

33 International Centre for Trade and Sustainable Development, G33 proposal: early agreement on elements of the
draft Doha accord to address food security (2013).
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B. The Concept of International Trade Law

The endeavor to regulate international trade originated from the signatory of the General
Agreement on Tariffs and Trade (GATT) by 23 nations® in Geneva on October 30, 1947. The
GATT contained tariff concessions, which were agreed upon during the first round of multilateral
trade negotiations. The rules that followed the concessions were also enacted to prevent members
from utilizing restrictive trade measures to undermine the tariff concessions agreed upon. During
the eighth round of multilateral trade negotiations held in Punta Del Rey, Uruguay, which took 87
months to conclude, the WTO was established as the successor of the GATT. The original GATT
text of 1947 is still in effect under the WTO framework, subject to the modification of GATT
1994. As most of the nations in the world have joined the WTO, giving it more authority, the
WTO becomes the only formal international organization governing trade between members and
has the essential function to operate a system of trade rules. The WTO has become a platform to
negotiate and pass trade agreements and to settle trade disputes. The creation of the WTO is
recognized as the most important development in the history of international trade law.

Because the WTO itself originated from negotiations and all WTO actions are a result of
negotiations, negotiation is an essential aspect of the WTO. At its core are the WTO agreements
that are negotiated and signed by the members of the WTO. These agreements contain the legal
rules and provide the legal ground for international trade. In other words, WTO agreements are
contracts that legally bind members to uphold their trade laws and policies according to the

agreement.

34 The 23 founding members were Australia, Belgium, Brazil, Burma, Canada, Ceylon, Chile, China, Cuba,
Czechoslovakia, France, India, Lebanon, Luxembourg, Netherlands, New Zealand, Norway, Pakistan, Southern
Rhodesia, Syria, South Africa, United Kingdom, and the United States.

3 The current members of the WTO include 164 nations.
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Through what they refer to as the multilateral negotiation round, members of the WTO
meet to discuss passing new agreements for international trade law. WTO agreements are
renegotiated from time to time and the new agreement can amend the previous ones or become
supplemental. If a member violates the agreement, and it adversely affects the rights of another
member, a dispute can be submitted to the Dispute Settlement Body to be further adjudicated.
Indeed, the creation of the WTO as a replacement of the GATT and its more legalistic dispute
settlement system in 1995 is considered the most notable achievement in the international trade
field. Before the establishment of the WTO, the dispute settlement system under the GATT treaty
was rarely used by its members because under the GATT model, a ruling is only enforceable if it
is agreed upon by the consensus of GATT members. This model caused major concerns regarding
enforceability because the losing party can block the ruling, therefore making it unenforceable so
that no further action can be taken against the violator of the agreement. Although some members
supported the old model,®® eagerness to implement a more legalized system has become prevalent.

Compared to other international institutions, through its dispute settlement system, the
WTO has established the core channel to impose international trade law that incorporates a high
level of legalization.®” The legalized dispute settlement system under the WTO provides an
enforceable report by the panel and the Appellate Body that can only be blocked by a consensus
of WTO members, including the prevailing parties. Panels issue findings of fact and law in dispute
cases, and when a party appeals, the Appellate Body reviews the Panels’ interpretation of WTO

agreements.® When a Panel or the Appellate Body decide that a measure is in violation of a

3 See William J. Davey, Dispute Settlement in GATT, 11 FORDHAM INT'L L. J. 51 (1987). Richard Steinberg,
Judicial Lawmaking at the WTO: Discursive, Constitutional, and Political Constraints, 98 AM. J. INT'L L. 247
(2004).

37 Christina Davis & Sarah Bormeo, Who Files? Developing Country Participation in GATT/WTO Adjudication, 71
J. POL. 1033 (2009).

% DSU Art. 17.
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covered agreement, it will recommend the member concerned to bring the measure into conformity
with the agreement,® and immediate compliance is essential to ensure an “effective resolution of
disputes” for the benefit of all members.*® The WTO dispute settlement system has evolved to be
one of the most active international dispute settlement mechanisms in the world, and since 1995,
it has received more than 500 disputes and issued 350 rulings.
C. The International Trade Law of Agriculture

Discussions and debates on agriculture trade laws and policies related to world trade are
not new. The agriculture sector was excluded from the first four negotiation rounds of the GATT.
By the fifth round, which was the Dillon Round, members agreed on the oilseed tariff, though
nothing beyond it.** During the next two rounds, the Kennedy Round and the Tokyo Round, the
U.S. demanded that an agreement on agriculture be required for concessions in other sectors;
however, because an agreement on agriculture could not be achieved and for the sake of other
important sectors, agriculture was eventually excluded to establish concessions in other areas.*?

The Uruguay Round marks the first-time agriculture was comprehensively included in the
negotiation agenda. As with previous experiences, deliberating on agriculture was complex for the
WTO, which became more evident in this round. Thus, from the beginning, there was already
pessimism regarding the conclusion of the Uruguay Round. When it passed the deadline for
completion, the Uruguay Round appeared to be a failure. As anticipated, the delay was caused by

EU and U.S. disagreements on agricultural trade.** Remarkably, the Uruguay Round was

39 DSU Art. 19.

40 DSU Art. 21(2).

41 Alex F. McCalla, Liberalizing Agricultural Trade: Will It Ever Be a Reality?, 28 J. AGRIC. RESOURCES. ECON.
419 (2003).

“2d.

43 Minju Kim & Hyo-young Lee, Looking Beyond the Doha Negotiations: A Possible Reform of the WTO
Agricultural Subsidies Rules, 12 ASIAN J. WTO INT'L HEALTH L. PoL'y 171 (2017).
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completed after seven and a half years of negotiation, which was four years after the initial
deadline. The WTO members successfully agreed on bringing agriculture under WTO law through
the Agreement on Agriculture (AoA). The AoA contains a commitment from members to reduce
distortion on agriculture trade caused by high tariffs, domestic support, and export subsidies.
Known as the three pillars, the focus of the AoA are domestic support, market access, and export
restrictions. The main goals of market access provisions are to apply the tariffs-only principle of
the GATT and to reduce tariffs. The tariffs-only principle, which is also known as the
“tariffication” of non-tariff market access barriers (NTBS), is outlined in AoA Article 4.2.

The reduction of domestic support, when a state subsidizes their agricultural domestic
industries, is also a major issue addressed by the AoA. Although the AoA does not explicitly define
domestic support, it employs the technical language (subsidies) defined by the Subsidies and
Countervailing Measures (SCM) agreement. The goal of the Uruguay Round was to reduce
government support that distorts trade. Thus, the AoA defines the measures according to the level
of distortion a measure may cause. The first is the amber box measure, which is the highest trade-
distorting government support. Members that committed to reduce their domestic support must set
the maximum level of support per year in their “annual and final bound commitment level.”** The
second category is the blue box measure, which Article 6.5 defines as direct payments under
production-limiting programs that will not be subject to the commitment to reduce domestic
support if: i) such payments are based on a fixed area and yields, ii) such payments are made on
85% or less of the base level of production, and iii) livestock payments are made on a fixed number
of head. The final measure is the green box measure in which no or minimal trade-distorting effects

are exempted from any reduction commitment.

4 WTO Agreement on Agriculture (AoA), Art. 6.1.
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Article 8 of the AoA states that members cannot provide export subsidies that are otherwise
in conformity with the agreement and their schedules. Following the Ministerial Decision on
Export Competition adopted in Nairobi in 2015, developed countries are required to immediately
remove export subsidies except for a few agricultural products, while developing countries must
do so by 2018 with a possibility of an extension in some limited cases. Based on the consensus
reached in Nairobi, the majority of WTO members do not anticipate that export competition will
be the priority outcome in the upcoming negotiation round. The current priority is to oversee the
implementation of the decision regarding export subsidy elimination.

4. OBJECTIVES OF THE STUDY

Between the importance of agriculture to Indonesia’s development and inevitable
international pressure on Indonesia’s agricultural trade law and policy, the Indonesian government
needs to take necessary steps in tackling these issues. Thus, focusing on trade instruments, this
study aims to evaluate Indonesia’s agricultural trade law and policy in conjunction with the
international law. It examines how international trade law itself can be structured so that
international and domestic law can be applied hand in hand in resolving Indonesia’s concern while
simultaneously learn the strategy and methods available for Indonesian government. Indonesia’s
laws and regulations related to agricultural trade and policies, the international challenges that
Indonesia currently faces, the need to restructure both the international and domestic laws and
policies, and strategies that can be used to reform the laws and policies will be examined.

5. RESEARCH QUESTIONS
This study will primarily evaluate the following question:

What can be done by the WTO and Indonesia to overcome the gap in its agricultural trade law?

In answering this key question, the following related questions will be addressed:
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What type of agricultural trade laws does Indonesia currently have?

I.  What is the legal framework of Indonesia’s agricultural trade laws?

ii.  What is the purpose of those measures?

iii. What led Indonesia to implement these laws and policies?

What are the agreements concerning agriculture sector in the WTO?

iv. How do the WTO agreements address the issue of rural livelihood in developing countries
specifically Indonesia?

v. What are the debates about those agreements?

vi. How is the current agriculture negotiation in the WTO?

How is Indonesia’s experience in the WTO?

i.  What are the agricultural cases involving Indonesia in the WTO?

ii.  What are the rulings of those cases?

iii.  What is the reasoning from the WTO panel and Appellate Body?

iv. What are the responses of the Indonesian government?

v.  What are the gaps identified in those cases?

What strategy feasible to the Indonesian government in restructuring its agricultural trade to

close the gap but still serve Indonesia’s interests in rural poverty?

i.  To what extent does Indonesia need to restructure its agricultural trade laws?

ii.  Which considerations should Indonesia take into account at both the domestic and
international levels to address the gap?

ili. How can the new structure serve Indonesia’s objective?

iv. How does climate change impact the agricultural productivity in Indonesia?

v. What are the observed impacts of climate change in Indonesia?
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vi. How does it specifically affect the agricultural sector and rural livelihood in Indonesia?
6. METHODOLOGY
The methodologies utilized in this research will be documentary research and the
qualitative method. First, desk research and review of existing literature on the subject will be
undertaken followed by qualitative research through interview for certain parts of the study. A
detailed analysis of the data collected will be employed.
A. Research Design & Data Collection
This research will utilize the qualitative method. There are diverse data collection strategies
as follow:
e Existing literatures
e Collection and analysis of existing data sources
i.  Indonesian laws and policies related to agricultural trade
ii. WTO agreements related to agricultural trade
iii. WTO panel and Appellate Body’s rulings on Indonesia’s agricultural cases
iv. Archives and documents on the WTO agricultural negotiations
v. Agricultural reports provided by Indonesian government and international
organizations
e Qualitative fieldwork including interviews
This research project will use multiple sources of data by means of documentary sources,
archival records, and qualitative fieldwork. Concerning documentation, the study will use key legal
documents such as the laws, regulations, scholarly book, and journal articles. Archival data will
include agricultural reports from international organizations such as the WTO, OECD, UN, and

the World Bank as well as the negotiations report and proposals of the WTO agricultural
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negotiation. The researcher will systematically record and analyze these materials by paying
attention to the important themes. The documentary resources and the database will be provided
by the University of Washington Marian G. Gallagher Law Library, the Suzzalo and Allen Library,
the Indonesian Ministry of Trade and Ministry of Agriculture archives and reports, the World
Trade Organization, Westlaw, Lexis-Nexis, and other official websites of relevant organizations.
Because the data and reports fall within the “Public Data Sets” category, it is not required to be
reviewed or approved by the University of Washington Institutional Review Board (UWIRB).

In order to best capture the issues and objectives of Indonesia agricultural trade laws, in-
depth interviews will be conducted mainly in Indonesia using a sample of government officials
from the Ministry of Foreign Affairs, Ministry of Trade, and Ministry of Agriculture, Indonesia’s
delegation in the WTO, legal scholars and experts from the Indonesian academic institutions, and
farmers organizations. The primary focus of the fieldwork is to explore the dynamics of the
implementation of the Indonesian agricultural trade laws and policies. Some specific questions are
aimed to: i) identify factors that affect Indonesian agriculture sector; ii) clarify the reasons why the
Indonesian government implements the current agricultural trade laws and policies; iii) understand
Indonesia’s attitude toward the disputes that is currently facing in the WTO. The interview process
is subject to review and approval by the UWIRB.

B. Indonesia as Case Study Location

This study uses Indonesia as the research site for the following reasons. Economically,
Indonesia is characterized as a developing country that still depends significantly on the agriculture
sector. With regards to the global trade, Indonesia is an original and active member of the WTO.
In litigation, there is a notable increase of agricultural disputes involving Indonesia since 2013.

The WTO panel and Appellate Body has ruled against Indonesia in at least the two recent cases.
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Thus, this provides a puzzle on why Indonesia is facing the challenge in the WTO despite the fact
that its trade instruments are aimed at protecting its farmers who are experiencing loss of income.

Moreover, in the agricultural negotiation, Indonesia is the coordinator of the G33 coalition
which is the largest coalition of developing countries. In the negotiation, the G33 has been actively
promoting the interests of developing countries such as rural livelihood and food security. Thus,
to understand the interests of Indonesia may give a meaningful insight of the interests of other
developing countries in the G33 coalition. These factors are important reasons for choosing
Indonesia as a fieldwork location.
7. SIGNIFICANCE AND CONTRIBUTION

The focus of this research is on Indonesia’s experience in structuring its agricultural trade
laws to support and protect its domestic farmers. While most of the study of agricultural trade is
currently focusing on the liberalization of agricultural trade, there are few, if any, accounts of the
specific experience of developing countries that are facing the challenge of rural poverty and food
self-sufficiency such as Indonesia. The significance and originality of this study are based on the
incorporation of normative and empirical scholarship at both the domestic and international levels
in relation to agricultural trade laws and policies specifically in a developing country. This study
is also an opportunity to develop further and expand the analysis of the interests of developing
countries that are struggling on facing the challenge that international order imposes. This
proposed research aims to posit the idea that agriculture in developing countries has different and
vital role than another group of nations namely, developed countries; thus, in structuring their
agricultural trade laws and policies, this particular need has to be taken into consideration.

The study will provide useful material that can influence laws and assist policymakers and

stakeholders in Indonesia in understanding and evaluating the challenges that Indonesia is
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currently facing to allow for reshaping Indonesia’s agricultural trade laws and policies with the
appropriate model to achieve Indonesia’s objectives. The research will also provide considerations
and recommendations for Indonesia to develop more effective laws and policies to support
Indonesia’s goals. Finally, the study will serve as an alternative academic source for the WTO to
obtain insights into specific circumstances that developing country members are facing, especially
Indonesia, which is few in numbers.
8. SCOPE OF THE STUDY

This study will focus on Indonesia’s agricultural trade laws and policies regarding its
domestic purpose and objectives and the international challenges and laws surrounding it. First,
Indonesia’s current agricultural trade laws and policies will be reviewed based on the legal
frameworks governing agricultural trade. The driving forces behind Indonesia’s agricultural trade
laws and policies will also be examined. Second, regarding the international order in the
agricultural sector, the study will focus on the law of WTO and Indonesia’s experiences in the
WTO related to both litigation and negotiation. The research will focus on the WTO, as it is the
only global international organization that deals directly with the rules of trade between nations.
The WTO has served as a platform for negotiation on trade rules between countries, and its dispute
settlement system grants authority to the WTO to enforce the rules. Finally, the study will evaluate
and analyze the findings of the previous two parts of reviewing Indonesia’s agricultural trade laws
and policies and the current global order to determine the necessity of restructuring Indonesia’s
agricultural trade laws and policies as well as to identify new policies that Indonesia could adopt

both domestically and internationally.
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9. DISSERTATION OUTLINE

The structure of this study will be divided into seven chapters, as follows.

Chapter 1 will set out the introduction and outline of the study. It will also examine the
background of the study, statement of problems, objectives, and significance of the study, research
questions, methodology of research, and overview of the chapters. It will serve as the road map
for the research.

Chapter 2 will review Indonesia’s laws and policies at both the domestic and international
levels in detail. For domestic policies, price support, subsidies, credit schemes, and infrastructure
will be analyzed, while for international policies, tariffs, import licensing, and export licensing
will be reviewed.

Chapter 3 will look at the structure of the WTO and the WTO laws on agriculture. It will
also look at the current dynamics and controversy of trade laws and policies on the WTO
Agriculture sector.

Chapter 4 will lay out the tension between Indonesia’s agricultural trade law and policy
with the international trade regime. The tension between the domestic regulations and the
international law has emerged as legal disputes brought by several members of the WTO, and in
those cases, Indonesia is found to violate the WTO Agreements. This chapter will review the major
cases related to agriculture that Indonesia is facing in the WTO Dispute Settlement System. This
chapter will unfold the analysis of the WTO panel and Appellate Body regarding the challenged
regulations in Indonesia’s agricultural trade regime.

Chapter 5 will present critiques to the structure of the WTO as an institution generally and
the WTO Agreement on Agriculture specifically. In terms of the structure of the WTO, this chapter

will focus on the function of the WTO decision-making that is through negotiation and litigation.
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This chapter will also analyze the current AoA and propose some changes in order to be more
developmental centered that will also fulfill one of the principles of the WTO, which is to
encourage development.

In addition to changes in the international trade regime, as proposed in chapter 5, chapter
6 will provide some domestic actions that Indonesia can do to improve the productivity and
competitiveness of the agriculture sector. In the midst of undeniable pressure from international
trade regime, and the time that it will take to reform of international agricultural trade law, it is
important for Indonesia to do what it could do to help its farmers. By focusing on the current threat
of climate change, this chapter will focus on government support related to the environment as
well as strengthening the coordination between the related stakeholders.

Chapter 7 will provide a conclusion and recommendations.
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Chapter 2
Indonesian Agricultural Trade Policies and Laws

This chapter presents an overview of Indonesia, its trade policy generally, and the
agriculture sector specifically. The later part of this section reviews the policy and the legal
framework of Indonesia's agricultural trade at both the domestic and international levels in detail.
Domestically, Indonesia utilizes policy tools such as price support, subsidies, credit schemes, and
infrastructure, while internationally, tariffs, import licensing, and export licensing are used in
achieving its policy objective.

1. INDONESIA: AN OVERVIEW

Indonesia is the world’s largest island country with more than sixteen thousand islands
stretching along the equator of Southeast Asia and at 1,916,862,20 square kilometers. According
to the latest census in 2010,% the population of Indonesia reached 237,641,003, making Indonesia
the fourth most populous country in the world.*® The annual growth rate of the population from
2000-2010 was 1,49%, while for 2010-2017, the annual growth was 1,34% based on the result of
Indonesia Population Projection 2010-2035 mid-year.*’

Apart from being an archipelago country, Indonesia is also usually referred to as an
agrarian country due to its rich agricultural commodities and significant labor in the agricultural
sector. Although there is a downward trend both in GDP and labor, the agriculture sector remains
important to Indonesia. The main food crops such as rice, maize, sugar, soybeans, and some
horticultural products are used for domestic consumption, while other commodities such as palm

oil, coconut, rubber, cocoa, coffee, and tea are exported. Although Indonesia produces large

%5 Central Bureau of in Indonesia Statistics (BPS) is the authorized agency that undertakes Indonesia’s census. The
census conducted every ten with the latest one was done in May 2010.

46 Central Bureau of Statistics (BPS), STATISTICAL YEARBOOK OF INDONESIA 2018 (2018).

47 1d.
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amounts of its food crops, the production cannot keep up with the population growth; therefore,
Indonesia still needs to import some of its food crops.

Among all of the commodities, rice is deemed as the most politically sensitive crops. Rice
in Indonesia is mostly produced in Java, and although Indonesia is the third-largest rice producer
in the world, Indonesia still imports rice every year. Indonesia is also the biggest importer of wheat
in the world. Since Indonesia only produces wheat in a small number, Indonesia is entirely reliant
on wheat imports to fulfill its demand for wheat flour-based foods.*® Similar to rice and wheat,
some major food crops such as sugar, soybeans, maize, and other horticultural products are still

being imported to Indonesia under strict regulations.

Type of Commodities Rank in Global Region of Import Volume in
Production Production 2016 (in tons)
Wheat - - 10,534,672
Sugar Raw Centrifugal | #11 Java 4,599,050
Soybeans #13 Java Soybeans Cake —
4,011,839
Soybeans — 2,261,803
Rice #3 Java 1,282,427
Maize #8 Across Indonesia | 1,139,694
mainly in Java and
Sumatra.

Table 2.1: Indonesia’s Import Commodities
Source: FAO and Indonesian Statistical Agency

While some of the food crops are still imported, Indonesia exports other agricultural
commodities. Palm oil is still the primary commodity for agricultural exports. Indonesia and
Malaysia together account for around 85% to 90% of total global palm oil production. Indonesia

itself is the largest producer and exporter of palm oil and its derivatives, providing half of global

48 Thom Wright, Indonesia Grain and Feed Annual Reports 2017, USDA Foreign Agricultural Service Report,
Washington DC (2017).
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supply.*® 70% of plantations are located in Sumatra, while the remaining 30% are in Borneo. In
2016, the value of palm oil export reached $18.6 billion.>® Besides palm oil, Indonesia is also one
of the top producers of coconut behind the Philippines and has been exporting dried coconut and
coconut oil.

Behind Malaysia, Indonesia is the second-largest producer of natural rubber in the world.
Approximately 85% of Indonesia’s rubber production is exported while the automotive industry
absorbs the domestic production.®® In order to control the world price of natural rubber, Indonesia,
with other top rubber producers Thailand and Malaysia, established the International Tripartite
Rubber Council (ITRC) exclusively for the major exporting countries.

In 2016, Indonesia was the third-largest cocoa producer and exported 28,329 tons of cocoa
beans and 109,540 tons of cocoa butter.5? As one of the top producers, Indonesia is a member of
the International Cocoa Organization (ICO), which is an organization for both exporting and
importing countries of cocoa. The ICO aims to achieve a sustainable world cocoa economy that is
mostly focusing on remunerative prices for the cocoa farmers.>® Besides cocoa, Indonesia is among
the world’s top coffee producer. In the 2016-2017 crop season, Indonesia was in the top four coffee
bean producers in the world behind Brazil, Vietnam, and Colombia.>* Sumatra is the region that
accounts for most of Indonesia’s coffee production.>® Similar to cocoa, Indonesia is also a member

of the International Coffee Organization. The Coffee Organization Member Governments

49 Indonesia Investments, PALM OIL, https://www.indonesia-investments.com/business/commodities/palm-
oil/item166 (last visited Nov 18, 2018).

0d.

° Indonesia Investments, RUBBER (NATURAL), https://www.indonesia-
investments.com/business/commaodities/rubber/item185? (last visited Nov 18, 2018).

52 FAQ, FAOSTAT: Top 20 COUNTRY, EXPORT QUANTITY OF COCOA, BEANS (2016)

%3 International Cocoa Organization, INTERNATIONAL COCOA ORGANIZATION: ABOUT US,
https://www.icco.org/about-us/about-the-icco.html (last visited Nov 18, 2018).

% FAO, FAOSTAT: Top 10 COUNTRY PRODUCTION OF COFFEE, GREEN (2016).

% Indonesia Investments, COFFEE, https://www.indonesia-investments.com/business/commodities/coffee/item186.
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represent 98% of world coffee production and 67% of world consumption. The organization
consists of forty-four exporting member countries and six importing member countries.*
Meanwhile, with regards to tea, in the last decade, there has been a downward trend in tea
production. While in 2000 Indonesia’s total tea plantation size was estimated at 153,675 hectares,
the size had fallen 26% to 113,808 in 2018.%" This is due to the failing size of Indonesia’s tea

plantation. Thus, the export of tea has been under pressure.

Type of Rank in Global | Region of Production Export Volume
Commodities Production in 2016
Palm Oil #1 Borneo and Sumatra | 27 million tons
Island
Coconut including oil | #2 Mostly in Sulawesi Coconut oil (copra):
602,318 tons
Coconut: 531,438 tons
Rubber (Natural) #2 Sumatra island 2,58 million tons
Cocoa #3 Across Indonesia 27,500 tons
mainly in Sulawesi
Coffee #4 Sumatra and some at 400,000 tons
Sulawesi
Tea #7 Java (West Java 51,317 tons
accounts for around
70% national tea
production)

Table 2.2: Indonesia’s Export Commodities
Source: FAO and Indonesia Investments.

2. INDONESIAN AGRICULTURAL TRADE POLICY
Indonesia’s international trade policy overall has endured changes in the last 60 years.
Indonesia’s level of development, unstable global circumstances, and the evolving rules of the

multilateral, regional, and bilateral trade agreements affect this change. While the general policy

% International Coffee Organization, MEMBERS OF THE INTERNATIONAL COFFEE ORGANIZATION,
http://www.ico.org/members_e.asp (last visited Nov 18, 2018).

5" Indonesia Investments, COMMODITY WATCH INDONESIA: TEA PRODUCTION, EXPORT UNDER PRESSURE (2018),
https://www.indonesia-investments.com/news/news-columns/commodity-watch-indonesia-tea-production-export-
under-pressure/item8868 (last visited Nov 18, 2018).
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of Indonesia’s trade changes over time, Indonesia’s agricultural policy shows the relatively same
goal that is to achieve national self-sufficiency and help farmers’ welfares. This also shows that
while food self-sufficient just gained increased attention in some countries in the wake of the 2007-
08 international food crisis,*® Indonesia's self-sufficiency is an ideology that already embedded
ever since the independence of Indonesia. The first part of this chapter is intended to provide a
review of the history of Indonesia’s trade policy, including in the agriculture sector. The review is
divided into four phases. The first phase is the period of the Old Order lead by President Sukarno
which ended in chaos. The second phase is under the administration of President Suharto, the
longest-serve President in Indonesian history. The third phase is after the 32-year regime of
President Suharto, accompanied by the Asian Financial Crisis. The last phase is the more recent
times. Build upon the agricultural trade policy elucidated in the more recent times, the latter part
of this chapter discusses the current legal framework of the trade instruments utilized by the
Indonesian government to achieve its objectives.
A. The Old Order

Shortly after the conclusion of World War 11 in 1945, Indonesia announced itself as an
independent republic. The newly created parliament elected Sukarno, the prominent nationalist
figure who fought for independence, as the first, and the lifetime President of Indonesia.>® During
his era, which also known as the Old Order (Orde Lama), economic nationalist forces were
reacting against colonial-era liberalization. The notion of free trade was seen as largely reflect the

interests of the dominant, Global North states.®® Through the principle of Guided Democracy and

%8 Jennifer Clap on her work “Food self-sufficiency: Making sense of it, and when it makes sense” states that
following the 2007-08 food price crisis, countries as diverse as Senegal, India, the Philippines, Qatar, Bolivia and
Russia have all expressed interest in improving their levels of food self-sufficiency.

%9 SIMON BUTT & TIM LINDSEY, THE CONSTITUTION OF INDONESIA: A CONTEXTUAL ANALYSIS (2012).

80 Benjamin Cantrell, Food, the State, and Development: A Political Economy of Agriculture and Trade in Indonesia
(2015).
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Self-Reliance (Berdikari) introduced by President Sukarno, Indonesia attempted to be self-
sufficient and formally disengaged from the international economy.®

The primary economic goal of these principles was national self-sufficiency. In order to
achieve the national self-sufficiency, the Indonesian government attempted to strengthen national
production and loosen dependency ties to the global system via foreign trade. This goal then
transformed into the economic policy that focused on centralized planning, nationalization, and
full government control of foreign trade.® With absolute control over foreign trade, the Indonesian
government imposed import restrictions. Imports were also replaced by domestic products
wherever possible, and the state-owned enterprises were used as the base for industrial
development. Altogether, this new regime attempted to spur national economic growth through a
heavily regulated and bureaucratic approach.

Trade during the Old Order was marked by complex and continually changing regulations
on exchange rates, import and export duties, and quantitative restrictions. Exports were mainly
resource-based. Eight commodities accounted for 80%-90% of export, with the two most
important were rubber and oil and oil products.® The other export commodities were tobacco, tea,
coffee, palm, oil, copra, and tin ore.*

During the first three quarters of 1965, Indonesia’s export declined sharply because of low
prices, increased competition in the world commodity market, and rising competing economic
blocs that provide discriminatory tariff preferential.® The agriculture production also continued to

stagnate or decline hindering the national self-sufficiency goal. Although the early of the Green

61 M. Chatib Basri & Hal Hill, Indonesia - Trade Policy Review 2007, 31 THE WORLD ECON. 1393 (2008).

52 MARI PANGESTU, INDONESIAN TRADE POLICY: A PERSPECTIVE (1989).

83 Mari Pangestu, Sjamsu Rahardja & Lili Yan Ing, Fifty Years of Trade Policy in Indonesia: New World Trade, Old
Treatments, 51 BULLETIN OF INDONESIAN ECON. STUD. 239 (2015).

& 1d.

& 1d.

42



Revolution® assisted the national agricultural development in terms of the improved seeds and
cultivation techniques, most of the improvements only existed in Java. Broader benefits of the
Green Revolution were hindered by the lack of extension and other sectoral investments.

With the growing population, Indonesia’s stagnant food production failed to keep pace in
meeting the growing demand; national self-sufficiency then soon became an unreachable goal. The
condition was worsened by the decline of the production of the commercial crop, which was the
cornerstone of foreign exchange and capital development at that time. This trend turned Indonesia
to become a major importer of rice and other food products to fulfill its needs. This was a
significant blow to the country’s self-sufficiency efforts.

The OIld Order ended in chaos both politically and economically. As the economy
worsened due to the compound foreign debt, and rapid inflation levels, President Sukarno also
encountered political unrest which was the attempt of the communist coup on 30 September 1965.
Scholars concurred that while President Sukarno attempted to disconnect Indonesia from the
Western influence and reduced reliance on the global trade established during the colonial era,
there was not much done to ensure Indonesia’s survival outside this system.®” Being a military
strategist and revolutionary, rather than an economic thinker, President Sukarno pursued a state
and military sponsored of development that perpetuated the economic patterns of the colonial era.®
B. The New Order

After the failed communist coup on 30 September 1965, President Suharto took over the

government, and this marked the era of the New Order (Orde Baru). Widely supported by the

% The Green Revolution refers to an agricultural and technological transfer occurring between 1950 and the late
1960s. The initiatives resulted in high-yielding varieties (HY'Vs), increased fertilizer and pesticide usage, methods of
cultivation. All of this technology helps lengthen the growing season and make use of marginalized lands; hence,
increasing agricultural production across the world.

57 Cantrell, supra note 60.

&8 1d.
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Global North, President Suharto began the rehabilitation and stabilization program with advice
from Western-trained economists.®® It also should be noted that there was a remarkable amount of
development funding and foreign aid entering Indonesia during his presidency.”® Based on the
advice, President Suharto sought to substantially liberalize trade and investment policies. The
Indonesian government removed the import bans and introduced the high import tariffs on
competing goods.’* In this period, Indonesia’s economics and politics were significantly improved
mainly because of the oil boom?? that helped the foreign exchange shortages and raised the public
revenues as shown in Figure 2.1.” From the late 1960s to 1981, receipts from the export of cruel

petroleum, refined products, and natural gas amounted over $20 billion.”

Figure 2.1: Indonesia's Annual GDP 1968-2017
15

10

-5

-10

-15
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I MARI PANGESTU, ECONOMIC REFORM, DEREGULATION, AND PRIVATIZATION: THE INDONESIAN EXPERIENCE
(1996).

2 Back at 1970s-1980s, Indonesia’s export was dominated by oil. During April 1972 to January 1974, the oil price
was tripled providing a significant income to Indonesia.

3 ALICIA SCHRIKKER & JEROEN TOUWEN, PROMISES AND PREDICAMENTS: TRADE AND ENTREPRENEURSHIP IN
COLONIAL AND INDEPENDENT INDONESIAN IN THE 19TH AND 20TH CENTURIES (2015).

" Anne Booth, Indonesia’s Economy: Performance and Policy Option in Post-OPEC World, SOUTHEAST ASIAN
AFFAIRS 122-136 (1986).
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Figure 2.1: Indonesia’s Annual GDP 1968-2017
Source: World Bank 2018

Under President Suharto’s New Order, Indonesia still held the national self-sufficiency as
the development objective of its agriculture sector. Indonesia indeed achieved the rice self-
sufficiency briefly, which President Suharto stated as his highest achievement as the President of
Indonesia. While part of this success is because of the Green Revolution, the Indonesian
government soon faced the challenge on how to implement the Green Revolution programs
effectively to keep up with the increased population. The government mostly struggled with
distribution problems, poor governance, planning and implementation of the projects, and
inadequate agricultural infrastructure.™

Attempting to solve the distribution and governance issues, in 1967, President Suharto
established BULOG, which functioned as the Indonesia Logistics Bureau. The primary objective
of BULOG was to manage the distribution and to be involved in the market intervention to preserve
price stability. BULOG acted to safeguard the food supplies so that political instability could be
avoided. Although in the beginning BULOG’s impact was positive, with its significant authority
to designate distributors and contracts, BULOG was seen as an institution for domestic corporate
capital. BULOG turned into a significant resource for funding the bureaucrats who controlled it in
President Suharto’s era.”

In the infrastructure side, President Suharto pursued the national development programs.
With most of the fund borrowed from foreign investors, New Order development programs

invested in large-scale infrastructure capital such as building bridges, roads, and irrigation projects.

75 Cantrell, supra note 60.
76 RETNOWATI ABDULGANI-KNAPP, SUHARTO: THE LIFE AND LEGACY OF INDONESIA’S SECOND PRESIDENT (1st Ed.
2007).
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Despite the efforts, had been rife with transparency and corruption, Indonesia fell from the food
self-sufficiency goal again.

In the 1980s, the debt crisis that struck other developing countries was also felt in Indonesia
although it was somewhat belatedly. With the debt accumulated from the national development
projects and weakened oil prices that significantly reduced export earnings and budget revenues,
Indonesia could not avoid the debt crisis. During 1980-1985, the economy grew much slower by
3.7% per annum than 7.5% during the period 1975-1980 as shown in figure 2.1.7 To address the
debt, Indonesia acquired multilateral and IMF emergency bailout loans referred to the Structural
Adjustments Programs (SAPs).”® SAPs commonly attached to the emergency bailout loans during
the time of crisis, and it required terms such as political economy reforms, austerity measures,
privatization, and freedom of capital movements.™

Due to the pressures from the Global North that provided a significant amount of aid to
Indonesia, economic nationalist slowly surrendered to neoliberal macroeconomic reforms based
on the free market model promoted by the Global North and the development principles of the era.
Indonesia then began to promote foreign-investment and reduce trade barriers including in the
agricultural sector. Indonesia reduced tariffs in some commodities but still retained only a few of
the non-tariff barriers (NTBs). Indonesia also shifted from the import substitution to export
orientation.®

The late 1980s to early 1990s, which is the end of the cold war marked by the collapse of

the Union Soviet, has brought significant change to the global trading system. At that time, the

" Hadi Soesastro & M. Chatib Basri, The Political Economy of Trade Policy in Indonesia, 22 ASEAN ECON.
BULLETIN 3-18 (2005).

8 HIROYOSHI KANO, INDONESIAN EXPORTS, PEASANT AGRICULTURE, AND THE WORLD ECONOMY, 1850-2000:
ECONOMIC STRUCTURES IN A SOUTHEAST ASIAN STATE (2009).

d.

8 Soesastro and Basri, supra note 77.
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U.S. eagerly promoted the freer trade. In 1989, the term Washington Consensus was first
introduced as a set of economic policy recommendations for developing countries, particularly
Latin America. It is called Washington Consensus, referring to the IMF, World Bank, and the U.S.
Department of the Treasury as Washington D.C. based institutions that shared the same view.
According to the Washington Consensus, an operation of the free market and the reduction of state
interferences were crucial to the development in Global South.

Soon after, the U.S. signed a preferential trade agreement with Canada and Mexico
(NAFTA) that later went into effect in 1994. A multilateral trade negotiation that started in 1986
in Punta del Este, Uruguay was also finally concluded in 1994 producing the WTO as the successor
of GATT and embracing 123 countries as contracting parties to the WTQO. The conclusion of the
Uruguay Round is also crucial for the agricultural trade as the members agreed to enact the
Agreement on Agriculture.

During this period, Indonesia could not avoid the wave of globalization. In 1992, Indonesia
finally supported the creation of the ASEAN Free Trade Agreement (AFTA). Later in 1994, in the
APEC Economic Leaders’ Meeting, President Suharto issued an important statement that whether
Indonesia liked it or not, and whether it was ready or not, it had to face the more integrated and
interconnected world including the trade.®* In 1995, Indonesia joined the WTO and as
consequence, Indonesia must further reduce its tariffs.

Despite the reform, corruption favoring those who close with President Suharto including
his family increased.®? In 1996, for example, the Indonesian government enacted a policy that

allowed a joint venture between one of the President Suharto’s sons and Korea’s Kia Motors. Kia

8 pangestu, Rahardja, and Yan Ing, supra note 63.

8 According to Global Transparency Report made by Transparency International in 2004, it is estimated that
President Suharto embezzled $15 billion to $25 billion throughout his presidency making him one of the most
corrupt leaders in the world.
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Motors was given the duty-free privilege in importing built cars into Indonesia. Other countries
with big automotive industries such as Japan, the European Union (EU), and the U.S. protested
Indonesian discriminatory actions that are prohibited under the WTO.% Indonesia was found in
violation of the WTO agreement and was instructed to abolish the discriminatory regulation. This
WTO case provided a lesson to the President Suharto that its membership of the WTO came with
a cost: Indonesia needed to start disciplining its international trade policy.
C. Asian Financial Crisis and the Aftermath

When the Asian Financial Crisis of 1997 hit Indonesia, Indonesia struggled with enormous
inflation, currency devaluation, bank closures, and food price crisis.® The government introduced
a deregulation package in September 1997 before it resorted to an IMF loan program once again
to rebuild business confidence.®® As occurred previously, in order to receive the IMF’s aid,
Indonesia was required to further liberalize its economy, especially in the agriculture sector.
However, it is important to note that the IMF’s aid for Thailand did not require any trade reform.*
The IMF program dominated this phase along with the removal of all import restrictions, including
in agricultural products, a reduction of tariffs, and significant institutions changes, including the
BULOG.

In the structural reform program of 15 January 1998, the domestic trade in agricultural
products was fully deregulated.®” Indonesia had to gradually reduce import tariffs, especially for

chemical products, iron and steel, and fisheries products. Most of the NTBs were removed except

8 Appellate Body WTO, WTO - DS54 (1998), https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds54_e.htm
(last visited Sep 6, 2018).

8 ELIZABETH F. COLLINS, INDONESIA BETRAYED: HOwW DEVELOPMENT FAILS (2007).

8 pangestu, Rahardja, and Yan Ing, supra note 63.

8 Soesastro and Basri, supra note 77.

8 Richard R. Barichello, Impact of Asian Crisis on Trade Flows: A Focus on Indonesia and Agriculture,
Proceedings of the 5" Agricultural and Food Policy Systems Information Workshop (2000).
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for those related to health, safety, environmental, and security grounds.®® Some specific
commaodities such as wheat, wheat flour, soybean, and garlic were allowed to be imported freely
under a General Importer License. BULOG’s monopoly concerning all commodities except for
the politically sensitive commaodity rice was removed. Indonesia has since become a relatively
open economy and deserves much credit for its unilateral liberalization.® This phase is also to be
said as the boldest trade reform undertaken in Indonesia’s history.®

The reform, however, was not well received among Indonesians. Scholars have noted that
for many in Indonesia, neoliberal reform, such as opening trade, is strongly associated with the
national economic and financial crisis. Some argue that if Indonesia had not gone so far in
liberalizing its economy, had it retained some basic controls such as limits on capital account
transactions, the outcome of the crisis could have been different.t Additionally, the anti-
globalization sentiment triggered in part by Indonesia’s perceived unjust treatment at the hands of
the IMF and western donors, namely neighboring country Thailand that was not required to
undertake trade reform.®? Consequently, the term liberalization is met with skepticism, distrust,
and unpopular politically.®

Soon after Indonesia paid off its debts and with advocates who blamed the liberalization as
the cause of crises in Indonesia still held some key positions in both government and private
sectors, trade protectionism was on the rise. The BULOG’s functions as the sole importer for sugar

and cattle were restored. The government also reintroduced the requirement of certain licensed

8 pangestu, Rahardja, and Yan Ing, supra note 63.

8 Soesastro and Basri, supra note 77.

% M. Chatib Basri & Arianto A Patunru, How to Keep Trade Policy Open: The Case of Indonesia, 48 BULLETIN OF
INDONESIAN ECON. STUD. 191 (2012).

% Ginandjar Kartasasmita, Globalization and the Economic Crisis: The Indonesian Story, WCFIA WORKING PAPER
01-03 (2011).

92 Basri and Hill, supra note 61.

9 Cantrell, supra note 60.
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import in sugar, steel, and textiles. However, these measures were less obvious for at least two
reasons. First, the level of protection in Indonesia was still lower than in other Southeast Asian
countries such as Thailand.* Second, in terms of tariff, Indonesia was able to maintain an average
of less than 10%.%

The Asian financial crisis was eventually accompanied by a political crisis. The social
unrest due to food shortages and unemployment quickly spread across Indonesia. On May 21,
1998, President Suharto resigned after 32 years of his reign. This marked the end of the autocratic
and centralized regime and the beginning of the Reform Period (Era Reformasi). The country
suddenly lurched from an authoritarian regime to a democratic state with under-developed
institutions, and a greatly weakened national government struggling with the fiscal, financial, and
social aftermath of the crisis.*

During this transition period, Indonesia had three different presidents in the first three
years. Although the administration constantly changed, there were two critical events that are
important to underline; first is the establishment of general elections and political decentralization
through the enactment of national law. Second is the formation of the constitutional court. Clearly,
the steps taken by Indonesia show Indonesia’s effort to not repeat the past and brought Indonesia
closer to the democratic system.

In 2004, Indonesia held its first general election with President Susilo Yudhoyono won the
presidential election defeating the incumbent President Megawati Soekarnoputri. The focus of
President Yudhoyono’s administration in trade and investment was to regain confidence, attract

investment, and rebuild the real sector.®” He made a substantial institutional change by separating

% M. Chatib Basri & Hal Hill, Indonesian Growth Dynamics, 6 ASIAN ECON. POL’Y REV. 90 (2011).
% |d.

% |

9 Pangestu, Rahardja, and Yan Ing, supra note 63.
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the Ministry of Trade from the Ministry of Industry. The Ministry of Trade was tasked to focus on
increasing investment and creating a conducive investment climate. It also aimed to increase
export growth and to improve the efficiency of domestic distribution. With the tariffs that were
already low, the government sought to strengthen decision-making on tariff and export duties
through its Tariff Team, which was chaired by Sri Mulyani® as the Ministry of Finance and co-
chaired by Mari Pangestu® as the Ministry of Trade. Under the new administration, Indonesian
expanded the trade agreement under the ASEAN framework. By January 2010, Indonesia was a
signatory to several ASEAN Plus One FTAs with six key trading partners: Australia, New Zealand,
China, India, Japan, and Korea.

The Yudhoyono era was not immune to a crisis. Just as previous crises that had a significant
economic impact in Indonesia, the 2006-08 global food crisis pushed the Indonesian government
to adopt a more stringent approach to the agricultural trade sector. At this time, also, many peasant
farming organizations emerged into existence and promoted agrarian reform and food sovereignty.

For example, the La Via Campesinal® and other peasant farming organizations demanded the right

% At this time, both the Ministry of Finance and the Ministry of Trade were held by the technocrats. On their paper,
Basri and Patunru define technocrat as those who are pro-reform with a market-friendly approach. Sri Mulyani in
which Basri and Patunru elucidated as “one of the most able technocrats in the history of Indonesian economic
policy making” was appointed as the Minister of Finance. She receives her master and doctorate in economics from
the University of Illinois at Urbana-Champaign and worked in the U.S. as a consultant for USAID, visiting professor
in Georgia State University, and executive director on the board of the IMF. Sri Mulyani resigned in 2010 due to
what some connected to the political pressure placed on her over the provision of a bail-out for the troubled Bank
Century, but some also argued she resigned to take position in the World Bank as the Managing Director. She is
reappointed in the current administration.

9 Mari Pangestu whose market-friendly approach had made her an icon of the Indonesian technocrat tradition lead
the Ministry of Trade until she was replaced in 2011. She receives her master from the Australian National
University and her doctorate in economics from the University of California, Davis. As the Minister of Trade, she
was sometimes criticized by domestic industry group for supporting trade-promotion measures rather than protect
the domestic producers. In 2012, Pangestu was one of the candidates to replace Lamy as the WTO chief but
eliminated in the round of selection process.

100 |_a Via Campesina is an international movement found on 1993 in Belgium by farmers organizations from Africa,
Asia, Europe, and the Americas. Currently, La Via Campesina comprises 182 local and national organizations in 81
countries. Altogether, it represents about 200 million farmers. It is claimed as independent movement and
disconnected from any political party, economic, or other type of affiliation. They are advocating for: i) food
sovereignty; ii) peasants’ rights; iii) agroecology and peasants’ seeds; iv) land, water and territories; v) climate and
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of the nation to control its food systems, including the market. The idea of food sovereignty became
the alternative to the neoliberal model of agricultural trade at that time.2*

Although the crisis ended in 2008, global food prices continued to increase until 2013,
especially for rice. In response to the global food crisis, in the period from 2012 to 2014, there
were three major laws enacted by the Indonesian government in the agricultural sector and trade.
First, in 2012, the national food law was passed, giving the state a greater authority in controlling
its food production and safety. Some goals were set, among them is the food self-sufficiency and
the farmers’ welfares. Align with the national food law and the increased attention on farmers’
welfares, in 2013, the Indonesian government passed the law on protection and empowerment of
farmers. To attain the objectives, the Indonesian government utilized trade instruments such as
agricultural subsidies and price support.

In 2014, the government passed the 2014 trade law which is the very first law on trade
since Indonesia’s independence. The 2014 trade law is seen as the need for Indonesia to balance

protection, nationalist sentiments, and openness.'*? The 2014 trade law explicitly gives the Ministry

of Trade a greater control over import and export regulations on quotas and bans,'* regulates that

environmental justice; vi) dignity for migrants and waged workers; and vii) international solidarity. La Via
Campesina Website: https://viacampesina.org/en/

101 In the last few decades, the policymakers across the world use the concept of food security as introduced by FAO.
According to FAO, “food security exists when all people, at all times, have physical and economic access to
sufficiency, safe and nutritious food that meets their dietary needs and food preferences for an active and healthy
life.”20? For some groups such as La Via Campesina, this definition, however, neglects the question on how, by, and
for who food was produced. In 2007, La Via Campesina defined the guiding principles of food sovereignty which
are:1 i) local people have the rights to define their own food, agricultural systems, and biodiversity; ii) the locals, not
the corporations and markets, that have the decision-making on production, distribution, and consumption; iii) priority
must be given to local, national economies and markets, and should empower peasant and family farmer driven
agriculture and artisanal fishers; iv) there is a transparency in food trade.

192 pangestu, Rahardja, and Yan Ing, supra note 63.

103 Indonesian Law 7/2014 on Trade, Art. 41(1): “The Minister can delay Import or Export if there is a force
situation.”
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the parliament must approve trade negotiations,'* and enables a temporary changing of the tariff
to improve domestic competitiveness.

The 2014 trade law together with 2012 food law and 2013 protection and empowerment of
farmers are seen as a confirmation of Indonesia’s rejection in adopting a free market approach in
order to achieve its national development objectives such as food self-sufficiency and farmers’
welfares. These new laws invited contention, especially from global actors arguing that
Indonesia’s new trade policy put Indonesia the risk of repeating the past mistakes.%

In multilateral trading negotiation, Indonesia’s position with regards to agricultural trade
is crystal clear. Throughout the negotiation of the Doha Round until now, Indonesia emphasizes
the importance of food security and rural development. The Indonesia government sees that
imposing trade protection in relation to these matters are justifiable.’” Indeed, agriculture,
especially related to the special product has become Indonesia’s main defensive issue in the WTO
negotiation.

D. Recent Times

A new nationalist spirit often expressed in an increasingly bellicose rejection of alleged
foreign interference in Indonesia’s affairs and demands for greater recognition of Indonesia’s
power and status, is visible in Indonesia.’®® It is evident in the 2014 presidential election that

nationalism became the center of the campaign. One of the two contestants, Prabowo Subianto, a

1041 aw 7/2014 on Trade, Art. 84(1)-(7) lays out the enactment of trade agreement in the parliament.

1051 aw 7/2014 on Trade, Art. 49(4): “In the context of increasing national competitiveness, the Minister can
propose waivers or additions to the imposition of import duties on temporarily imported goods.”

106 Titik Anas, INDONESIA’S NEW PROTECTIONIST TRADE POLICIES: A BLAST FROM THE PAST (2012),
http://www.eastasiaforum.org/2012/06/18/indonesia-s-new-protectionist-trade-policies-a-blast-from-the-past/ (last
visited Oct 31, 2018). Vikram Nehru, INDONESIA’S NEW TRADE POLICY RISKS REPEATING PAST MISTAKES
https://carnegieendowment.org/2012/07/30/indonesia-s-new-trade-policy-risks-repeating-past-mistakes-pub-48965
(last visited Oct 31, 2018).

107 Soesastro and Basri, supra note 77.

108 Edward Aspinall, The New Nationalism in Indonesia, 3 AsIA & THE PACIFIC POL’Y STUD. 72 (2015).
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retired military general and the former son-in-law of President Suharto who also played a
significant role in the New Order regime, built his campaign appeal almost exclusively on a
nationalist platform. On his campaign, Prabowo repeatedly stated Indonesia’s national resources
have been exploited by the foreign investors and even further calling Indonesia had become nation
of slaves (bangsa kacung).'®® Prabowo also tried to portray himself as President Sukarno by
wearing an old-fashioned military suit modeled like those worn by President Sukarno on his
heyday.1

Prabowo’s rival, the ultimately elected President Joko Widodo (Jokowi), who assumed
office from a position in local government, although with a less rough approach, promoted a
fundamentally nationalist platform through his emphasizes on political sovereignty, economic
autarchy, and cultural renaissance.*! On his campaign President Jokowi mentioned that his
administration would focus on the agricultural production, and imports have to be cut and
eventually eliminated to further protect the vulnerable agriculture domestic producers.t?

The Indonesian Ministry of Agriculture (MoA) under President Jokowi’s administration

published the Strategic Plan of 2015-2019. Below is the overview of the vision, missions,

objectives and strategic goals of the MoA.**®

109 Id.

110 Edward Aspinall, Oligarchic Populism: Prabowo Subianto’s Challenge to Indonesian Democracy, 99 PROJECT
MUSE 1 (2015).

111 Marcus Mietzner, Reinventing Asian Populism: Jokowi’s Rise, Democracy, and Political Contestation in
Indonesia, Policy Review No. 72, East West Center, Honolulu (2015).

112 Deti Mega Purnamasari & Markus Junianto Sihaloho, Joko Widodo Lays Out Agricultural Manifesto for
Indonesia, April 27, 2014, https://jakartaglobe.id/news/joko-widodo-lays-agricultural-manifesto-indonesia/ (last
visited Oct 22, 2018).

113 Ministry of Agriculture of Indonesia, Indonesian Agricultural Strategic Plan 2015-19 (2015).
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Broader Vision

Missions

Objectives

Strategic Goals

“The realization of a
sustainable bio-
industrial
agriculture system
which produces a
variety of healthy
food and high value
products local
resource based for
food sovereignty and
Sfarmer welfare.”

1. To achieve food
sovereignty

Improving the
availability and
diversification of
food toward food
sovereignty

To achieve self-
sufficiency in rice,
corn, and soybean as
well increasing meat
and sugar production

To improve food
diversification

2. To achieve
sustainable
agriculture-
bioindustry system

Increasing the
value-added and
competitiveness
enhancing
agricultural food
products

To enhance value-
added commodities,
competitive in
accomplishing
export market and
import substitution

Developing raw
materials
availabilities for

To provide raw
materials for
bioindustry and

bioindustry and bioenergy
bioenergy
3. To achieve Improving To improve income

farmers’ welfares

farmers’ incomes
and welfares

of household farmers

4. To achieve
bureaucracy reform

Improving the
quality of
performance of
agricultural
government
stakeholders
trustworthily and
professionally

To achieve the good
accountability of
government
stakeholders

Table 2.3: Strategic Plan of the Ministry of Agriculture 2015-2019
Source: Ministry of Agriculture Website

As seen above, the current administration of President Jokowi has the realization food

sovereignty which includes food self-sufficiency a concept that President Jokowi said different
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with food security. 1** The Indonesian government officially defines food sovereignty as “the right
of the state and nation to independently decide the food policies that guarantee the right to food
for the people and that will give the right for the public to determine the food system in accordance
with the potential of local resources.”**> Moreover, President Jokowi underlines the importance of
food sovereignty by further stating that: “If we are sovereign in our food production, any
disturbances abroad will not have a significant impact on our food reserve and we can have
adequate supply to feed our people.”*'® The government also defines the welfare of farmers as “a
decent living condition for farmers and their families as the leading actor of agricultural businesses
derived from their farming business activities.”*!” The policy tools that are used to achieve its
objectives along with the legal framework will be discussed carefully in the next section.
3. POLICY TOOLS AND ITS LEGAL FRAMEWORKS

There is a significant difference between law and policy. A policy outlines what a
government wants to achieve. A law is passed to put in place the necessary institutional and legal
frameworks to accomplish the goals as set out in the policy. Like the example above, the
Indonesian government has its policy in the agriculture sector and sets out the broader vision,
missions, objectives, and strategic goals through its related ministry. Based on that, it is necessary
for the Indonesian government to decide the policy tools and to pass the laws that will specifically

regulate how the institutions work to achieve the objective of its policy.

114 On his official Facebook page, President Jokowi posted: “Food security is different from food sovereignty. Food
security is simply the availability of foodstuffs (logistically) in warehouses and in the market regardless of the origin
whether from import or from locally produced. Food sovereignty means we produce and make our foodstuffs
ourselves while the surplus of agricultural crops is exported.” Food Sovereignty Discourse in Southeast Asia:
Helpful or Disruptive? By Jonatan Lassa and Maxi Shrestha http://www.rsis.edu.sg/wp-
content/uploads/2014/11/C014231.pdf

115 Ministry of Agriculture of Indonesia, THE VISION AND MISSION OF THE MINISTRY OF AGRICULTURE,
http://www.pertanian.go.id/home/?show=page&act=view&id=5 (last visited Oct 8, 2018).

116 | assa and Shresta, supra note 114.

17 Ministry of Agriculture of Indonesia, supra note 115.
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Based on the agriculture policy, this section discusses the policy instruments and the laws
and regulations as the underlying legal framework. More specifically, the policy tools that will be
reviewed are those closely related to trade. At the domestic level, policy instruments that directly
received by the producers, such as price support measures, subsidies, credit schemes, and
infrastructure, will be reviewed whereas, on the international level, the policy tools are tariffs,
import, and export measures.

With regards to law and regulations, Law 12/2011 on the Formulation of Laws and

Regulations sets out the legislative hierarchy and guides the formulation of laws and regulations.

Type of Laws Authority that Enacts the Laws

The 1945 Constitution of Enacted by the People’s Consultative Assembly that consists of
Indonesia the members of People’s House of Representatives (Dewan
Perwakilan Rakyat, DPR) and the members of Regional
Representative Council (Dewan Perwakilan Rakyat, DPD).!!8
Resolution of the People’s | Enacted by the People’s Consultative Assembly.

Consultative Assembly
Law/Interim Law The blueprint of the law needs to be discussed by the People’s
House of Representative (DPR) and the President. After the
blueprint is agreed, DPR works together with Ministry of Law and
Human Rights to produce it.°

The interim law is only passed under emergency situation and has
to be ratified by the People’s House of Representative. 12

Government Regulation Government Regulation is used to implement Laws and can only

(Peraturan Pemerintah, be made in relation to a particular law. Similar to Law,

PP) Government Regulation is developed by the DPR with Ministry
of Law and Human Rights.'?!

Presidential Regulation Presidential Regulation is issued to implement a higher regulation

(Peraturan Presiden, that stipulated by a Law of Government Regulation.??

PERPRES)

118 | aw 12/2011 on the Formulation of Laws and Regulations, Art. 3.
19 1d., Art. 72

120 14, Art. 1(4).

12114, Art. 1(5).

122 |4, Art. 1(6).
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Province Regulation Similar to Law, the blueprint of the Province Regulation must be
agreed by both People’s House of Representative in the Province
and the Governor.!%

City Regulation The blueprint of the City Regulation must be agreed both by
People’s House of Representative in the City with the Mayor.'?*
Table 2.4: Hierarchy of Law and Regulation in Indonesia.

Source: Law Number 12/2011 on the Formulation of Laws and Regulations

The Indonesian constitution that acts as the highest law through Article 33 mandates the
government to control any production that is important to the state and affecting the livelihood of
many people. Article 33(3) also states that "the earth and water and natural resources contained
therein are controlled by the state and are used for the greatest prosperity of the people.” Therefore,
based on this mandate, the Indonesian government enacts law related to the food and its trade that
is essential to the livelihood of its people. In the context of agriculture and trade in Indonesia, there
are at least four prominent laws: Law 18/2012 on Food, Law 7/2014 on Trade, Law 13/2010 on
Horticulture, and Law 19/2013 on Empowerment and Protection of Farmers. These laws altogether
provide the procedure to attain the objective policy of the Indonesian agricultural sector that is to
obtain food sovereignty, including food self-sufficiency and farmers’ welfares.

It is important to underline that although a minister regulation is not explicitly stated in the
hierarchy of law, Article 8(1) of Law 12/2011 recognizes the legitimacy of minister regulation. A
minister regulation has binding legal force insofar as it is ordered by higher legislation or
established based on their authority. Based on the four laws above, the Indonesian government,
through the Ministry of Finance, the Ministry of Trade, and the Ministry of Agriculture, enacted

numerous regulations to oversee the agricultural trade law in Indonesia.

123 1d., Art. 78.
1241d., Art. 80.
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A. Domestic Policy Tools
I.  Price Support

Indonesia has maintained its price support measures for several commodities through the
Indonesian Logistics Bureau (BULOG). BULOG was established in 1967 under President
Suharto’s regime to secure food supply following the chaos at the end of President Sukarno’s era.
Later in 1969, the Indonesian government expanded BULOG authorities to price stabilization by
using a combination of a price band, which were a guaranteed floor price for producers and a
ceiling price for consumers and control over export and import to maintain the domestic market
price. In 1987, BULOG oversaw more commaodities than the previous years including rice, sugar,
wheat, maize, and soybeans. However, in 1998 Financial Crisis, through Presidential Decree
19/1998 the scope of commaodities managed by BULOG was narrowed in line with the agreement
taken by the government with the IMF as contained in the Letter of Intent. In the Presidential
Decree 19/1998, the main task of BULOG was limited to only rice whereas other commaodities
have been released to follow the market system.'?

In the most recent Presidential Regulation 48/2016 on the Assignment of BULOG in the
Context of National Food Security, BULOG is tasked to stabilize food prices at both the consumer
and the producer level and to maintain food availability especially staples food.'# In the regulation,
there are ten commodities categorized as food staples: rice, maize, soybean, sugar, oil, flour,
shallot, chili, beef, chicken, and eggs.'?” Out of the ten commaodities, BULOG has the sole authority

over the rice, maize, and soybeans, whereas the other commaodities will be subject to the decision

125 BULOG, SEKILAS PERUM BULOG, http://www.bulog.co.id/sejarah.php (last visited Oct 22, 2018).
126 presidential Regulation 48/2016 on BULOG in the Context of National Food Security, Art. 2(1).
12714, Art. 2(2).
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of the Ministry of Agriculture whether to assign the task to BULOG or other state-owned
enterprises.'?

In terms of price stabilization, on the coordination meeting, the Minister of Agriculture
decides the amount of government food reserves, including rice that will be managed by BULOG
and the government reference price.’® Food reserves are usually distributed as part of their
subsidized rice program for low-income households or as part of relief efforts to areas that affected
by natural disasters. The effort to stabilize price in the producer level is made through food
purchases by BULOG according to the government reference price. If the average local market
price at the producer level is below the government purchase price, BULOG buys according to the
reference price.®® However, if the average market price at the producer level is higher than the
government reference price, BULOG is given the flexibility for the purchase price.®* The amount
of flexibility to reference price and the period of giving the flexibility to reference price is
determined by the decision in the coordination meeting.'*2 Meanwhile, at the consumer level, the
price stabilization is done by BULOG through a market operation where BULOG ensures that the
retailers sell their rice at or below the highest retail price decided by the Minister.13

In addition to that, BULOG also controls the availability and distribution of commodities.
To ensure the availability, BULOG needs to prioritize domestic product.*®* In the case of domestic
product is not sufficient to fulfill the stock, to stabilize the domestic price, or to fulfill other needs

based on government request, the import can be done only by BULOG but has to be carried out

128 |d., Art. 2(3).
129 |d., Art. 4(3).
130 |d,, Art. 5(2).
181 |d., Art. 5(3).
132 1., Art. 5(4).
133 .., Art. 5(6).
13414, Art. 7(1).
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while maintaining the interests of domestic producers and consumers.’®® With regard to
distribution, BULOG has the authority to distribute some commaodities for specific needs. Rice can
be distributed to low-income people. Maize is distributed for the animal feed industry, and soybean
is for tofu and tempeh industry.*%

The sources of funding for BULOG in carrying out their duty are: i) national budget; ii)
BULOG funds; iii) loan from domestic financial institutions; iii) other funds as regulated by the
laws.**" In the context of the loan, the government provides a credit guarantee to BULOG. The
national government and the regional government are also obligated to provide an easier process
for licensing, deduction or exemption from licensing fees, utilization of public property, and tax
and customs facilities in accordance with statutory provisions.**

Il.  Subsidies

In the international trade law, subsidies are generally covered in the Agreement on
Subsidies and Countervailing Measures (SCM Agreement). The definition of subsidies contains
three basic elements: i) financial contribution; ii) by a government or any public body; and iii)
which confers a benefit. The SCM Agreement lays out what could fall into financial contribution.
The financial contribution could be in the form of: i) direct transfer of funds such as grants, loans,
and equity infusion, potential direct transfers of funds or liabilities such as loan guarantees; ii)
government revenue that is otherwise due is foregone or not collected (e.g. fiscal incentives such

as tax credits); iii) good or services other than general infrastructure or purchases goods; iv)

funding mechanism or entrusts or directs a private body to carry out one or more of the type of

135 |4, Art. 7(2).
136 1., Art. 9(1).
137 14, Art. 10(1).
138 |d.., Art. 13.
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functions illustrated from i to iii*®; v) any form of income or price support.X*® The Indonesian
government is known to have been providing a financial contribution, especially for fertilizer and
seed to domestic farmers.

a) Fertilizer Subsidies

According to the Indonesian government, the distribution of the fertilizer subsidy is
motivated by two objectives. The first one is to increase agricultural productivity and preserve
national food security.!*! Second is to encourage farmers to apply an adequate amount of
fertilizer.1%? Other objectives that not stated officially but also could be noticed are maintaining
farmers’ welfares, poverty alleviation, or a price stabilizer.

Indonesia began subsidizing fertilizer in 1971 as part of a broad range of policies to utilize
the new, high-yielding rice varieties that were available due to the Green Revolution. Although
the initial objective of the subsidy was directed exclusively toward the expansion of rice supply,
the subsidized fertilizer is now provided for other commodities as well. The expenditure on
fertilizer subsidies has increased significantly at the beginning of 2000. In fact, fertilizer subsidy
has become one of the most significant spending items in the agriculture sector. OECD reported
that Indonesia’s expenditure on fertilizer subsidy is accounted for 37% of the total support to
agriculture in 2006-2010.14

The implementation of fertilizer subsidy is based on the Regulation of the Minister
Agriculture and the Minister of Trade that is issued each year. The Indonesian government

subsidies urea (nitrogen), zinc ammonia (ZA), SP-36 (phosphate), NPK (compound fertilizer), and

139 WTO Agreement on Subsidies and Countervailing Measures (SCM Agreement), Art. 1(a)(1).

140 1d., Art. 1(a)(2).

141 Camilo Gomez Osorio et al., Who Is Benefiting from Fertilizer Subsidies in Indonesia?, World Bank Policy
Research Working Paper (2011).

142 Tahlim Sudaryanto, FERTILIZER SUBSIDY POLICY IN INDONESIA: IMPACTS AND FUTURE PERSPECTIVES (2014),
http://ap.fftc.agnet.org/ap_db.php?id=365 (last visited Oct 23, 2018).

143 OECD, OECD REVIEW OF AGRICULTURAL POLICIES: INDONESIA (2012).
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organic fertilizer.** Only small farmers with 2 hectares or less land and a member of the farmer
groups are allowed to buy government-supported fertilizer.**> The government explicitly prohibits
the subsidized fertilizer to be sold to any food crop, horticulture, plantation, livestock, or
aquaculture companies.'*

Each year, farmers through the farmer’s group submit a Definitive Plan of Group Needs
(RDKK), which is a proposal of their fertilizer needs based on their land size. The proposal from
the farmers’ group is compiled into a proposal for the districts, provinces, and at the national level.
The total demand for the fertilizer is used as a reference to the Ministry of Agriculture that
communicates the needed fertilizer to the fertilizer companies and the budget of the subsidy to the
Ministry of Finance.

The distribution process of the subsidized fertilizer is usually problematic as there was an
experience of leakage of the subsidized fertilizer before. The Indonesian government then tried to
streamline the distribution system by introducing the new tightly controlled zoning pattern with
predetermined distribution areas for each manufacturer.'*” There are four lines in the distribution
chain with each specific zoning. The first line (Line 1) is the national fertilizer warehouse.* The
imported fertilizer is also stored at this warehouse. The second line (Line 2) is the fertilizer

warehouse in the province that acts as the Fertilizer Packing Unit.**° The third line (Line 3) is a

144 Regulation of the Ministry of Trade Number 15/M-DAG/PER/4/2013 on Procurement and Distribution of
Subsidized Fertilizer for the Agricultural Sector, Art. 1(1).

145 Regulation of the Ministry of Agriculture Number 47/Permentan/Sr.310/12/2017 on Allocation and Highest
Retail Price of Subsidized Fertilizer for the Agricultural Sector in the 2018 Fiscal Year, Art. 5(1).

146 Decree of the Ministry of Agriculture Number 47/2017, Art. 5(3).

147 OECD, supra note 143.

148 Regulation of the Ministry of Trade Number 15/2013, Art. 1(17).

149 Regulation of the Ministry of Trade Number 15/2013, Art. 1(18).
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warehouse located in the territory of the district.™®® The fourth line (Line 4) is the warehouse or

retail kiosks on district or village that is established by the distributor.

- T
Line 2 ( A ( A
Factory Line 3
Line 1 Warehouse Distributor Line 4 Farmer/
Factory Prlg\}ihnece Warehouse Kiosk in the Farmers
Warehouse at the village Group
also acts as District
Fertlizer
Packing Unit
. J . J \\ J/ ——
—

Figure 2.2: The Distribution Line of Subsidized Fertilizer
Source: Decree of the Ministry of Agriculture Number 47/Permentan/Sr.310/12/2017

In the case that Line 1 and Line 3 are located in the same district, Line 3 distributor can
redeem fertilizers directly at the Line 1 warehouse. Line 2 warehouse in the province can only
provide for Line 3 distributor at the district. Similarly, Line 3 can only pass the fertilizer to the
kiosks in Line 4. The distribution system ends at Line 4 that sells the subsidized fertilizer to the
farmers or the farmer groups in their area. The farmers and farmers group can only buy the
subsidized fertilizer at the specified kiosk. Regarding the price, the prices paid by farmers in Line
4 are considered as the highest retail prices decided by the government each year. Data shows that
the Indonesian government has been subsidizing the fertilizers around 50% - 75% of the market
price.12

Besides redesigning the distribution chain, the government addresses the issue of leakage

by forming a specific Supervisory Team (TP2B) in the central government and Supervisory

Commission (KP3) at the provincial level and district level. However, even with arguably tighter

150 Article 1 (19) on Regulation of the Ministry of Trade Number 15/2013.
151 Article 1 (20) on Regulation of the Ministry of Trade Number 15/2013.
152 Sudaryanto, supra note 142.
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regulations, millions of dollars worth of subsidized fertilizers are being sold to big plantations such
as palm oil and rubber.'>® Another problem is when distributors and retailers hold on their stock,
and when there is scarcity, they sell it at higher prices small farmers cannot afford. The Ministry
of Agriculture has encouraged the farmers to report any misconduct to the Supervisory
Commission while also order the Supervisory Committee and Commission to strengthen its
control.

b) Seed Subsidies

Similar to fertilizer, seeds are also important agricultural inputs. With the objective of
increasing productivity, especially in anticipation of extreme climate'® and farmers’ welfares!®®,
the Indonesian government promotes the use of good quality seeds. The Indonesian government
provides subsidized superior seed only for rice, maize, and soybean.'* There are three methods in
providing the subsidized seed to the farmers.

The first one is the traditional method in which the government provides subsidies to the
two state-owned enterprises, PT Sang Hyang Seri and PT Pertani. The two companies then sell the
seeds to the farmers at lower prices. The second method is through the National Seed Reserve
(CBN) that began in 2004.2°" The CBN provides free certified seeds that can only be used in an
emergency situation when the planting is damaged by natural disaster sor pest disease. The
National Seed Reserve is provided only by PT. Sang Hyang Sari that acts as Public Service

Obligation.

153 Randy Fabi & Christina Munthe, Subsidy sham: Fertilizers reach Indonesia plantations, not small farmers,
REUTERS, February 14, 2016, https://www.reuters.com/article/us-indonesia-fertilizers/subsidy-sham-fertilizers-
reach-indonesia-plantations-not-small-farmers-idUSKCNOVN127.

154 presidential Regulation Number 12/2011 on Direct Superior Aid and Fertilizer, Art.1(1).

155 Introduction of the Regulation of the Ministry of Agriculture Number 46/Permentan/OT.140/10/2006.

156 presidential Regulation Number 12/2011, Art. 21.

157 OECD, supra note 143
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The last and relatively new procedure is the Direct Superior Seed Aid (BLBU) introduced
in 2007. The BLBU is launched due to a lack of real absorption by farmers through the traditional
method. In the BLBU, the government tries to supply the certified seed for free. However, due to
budgetary constraints, the government can only provide 25% of the seeds demanded by the
farmers.'®® To solve this issue, the government decides not to provide free seed for two consecutive
years. If a farmer group receives an allocation of free seed on that year, they cannot receive any
free seed in the next year. They may receive another free seed in the third year but for a different
type of crop.t®® Farmers also must participate in the field school as the requirement to receive free
seeds.

c) Credit Schemes

Indonesia has a long history of credit policies provided to farmers to support them with
capital for purchasing fertilizers, seeds, and other production inputs. In 1985, Credit for Farm
Enterprises (Kredit Usaha Tani, KUT) was introduced. In the early years, farmers were allowed
to borrow at 12% interest that was half of the commercial rates of around 20%-24%. Facing the
1997-1998 financial crisis and harvest failure, the government made some fundamental changes
in the KUT. The total available credit and the maximum borrowing level for farmers increased,
and the debts incurred over 1985-1995 were forgiven. This, however, eventually led to the
disbandment of KUT in 2001 due to the high level of non-repayment.1®

To replace the KUT, the government established Food Security Credit (Kredit Ketahanan

Pangan, KKP), which distributed through commercial banks. Shortly after that, the Indonesian

158 Id

159 Id.

160 pemerintah Hapus Tunggakan Kredit Usaha Tani, ANTARA NEws, March 3, 2008,
https://www.antaranews.com/berita/95313/pemerintah-hapus-tunggakan-kredit-usaha-tani (last visited Oct 24,
2018).
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government replaced the KKP with Food Security and Energy Credit (Kredit Ketahanan Pangan
dan Energi, KKP-E). KKP-E covers broader types of crop, higher credit limit per applicant (from
Rp. 15 million [$1500] to Rp. 25 million [2600]), higher land limit per applicant (from two hectares
to four), longer credit period (form three years to five), and a higher annual budget (from Rp. 2.083
trillion [$ 215 million] to Rp. 10.863 trillion [$ 1.1 billion]).16*

Besides KKP-E, the government also created a different loan interest subsidy such as
BioEnergy Development and Plantation Revitalization Credit (Kredit Pengembangan Energi
Nabati dan Revitalisasi Perkebunan, KPEN-RP).1%? This subsidized credit is to support
smallholders’ plantations, specifically palm oil, cocoa, and rubber, and to introduce the energy
diversification. Another type of credit is People’s Business Credit (Kredit Usaha Rakyat, UKR),
which is a guaranteed credit program. In UKR, the government takes the 70% risk and the
implementing bank 30%. UKR is to provide those with a sustainable business but does not have
the collateral to meet the banks commercial lending requirements.*6

The last type of credit is the Rural Agribusiness Development Program (Pengembangan
Usaha Agribisnis Perdesaan, PUAP) is distributed in the type of grant. The objective if PUAP is
to reduce poverty and unemployment level in rural areas. The government supplies a grant of Rp.
100 million to federated farmer groups in each village that intended as seed money for revolving

credit facility to support both on and off-farm activities.'

161 OECD, supra note 143.
162 Regulation of the Ministry of Finance Number 117/PMK 06/2006 on Credit on Bio-Energy Development and
Plantation Revitalization Credit.

163 OECD, supra note 143.
164 |d
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d) Infrastructure

Along with fertilizer subsidies, the expenditure on infrastructure, especially irrigation,
including operation and maintenance, rehabilitation, and expansion is one of the significant parts
of the national agricultural budget. Technical irrigation is the key to increase yield and production
stability, especially for high-yielding rice and other food crops that require continuous water
availability for a good harvest.!®® Much of Indonesia’s significant increased rice production
between 1977 and 1982 and brief self-sufficiency in 1984 due to the huge investment in irrigation
development.*®® However, since the mid-1980s, in particular in 1987-1990, the government
spending on irrigation fell drastically.'®” This trend continued until the early 2000s when a study
by Simatupang and Timmer shows that 22% of canals serving some 6.8 million hectares of
irrigated paddy field were damaged, including 5% that were severely damaged, and 273 large dams
were also severely damaged.

The task of maintaining irrigation is divided into three levels of government. Large
irrigation schemes that cover more than 3000 hectares are managed by the central government;
medium irrigation with a common area larger than 1000 hectares and lower than 3000 hectares are
managed by the provincial government, and the small irrigation schemes that are less than 1000
hectares are managed by districts government.*68

Regarding funding, since 2005, the Ministry of Finance has been providing the local
government with special funds targeting the agricultural projects in addition to those budgeted

explicitly for irrigation. The types of programs that are funded mostly relate to infrastructure but

185 pantjar Simatupang & Peter Timmer, Indonesia Rice Production: Policies and Realities, 44 BULLETIN OF
INDONESIAN ECONOMIC STUDIES 65-79 (2008).

166 Id.

167 Id.

168 Song Sumaryanto, AGRICULTURAL WATER MANAGEMENT SYSTEMS IN INDONESIA: CURRENT STATUS AND
PoLicy DIRECTION, http://www.fftc.agnet.org/library.php?func=view&id=20140304101739&type_id=4.
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change every year, depending on the need of each district under the guidance of the Ministry of
Agriculture.

However, despite the changes in management and funding, the irrigation network still
needs much attention. While the government has been focusing on maintenance, there is a lack of
new irrigation development. Water availability becomes even more complicated as Indonesia has
been hit by the extreme climate.

B. International Policy Tools

Indonesia through its national law number 7/19994 ratified the Agreement Establishing the
World Trade Organization. The WTO as the only international organization overseeing the global
trade requires its member to comply with the agreement. Thus, Indonesia’s trade policy in almost
every sector including agriculture needs to comply with the WTO agreements. The international
policy tools discussed below are within the context of Indonesia’s commitment to the WTO
agreement.

I. Tariffs

As discussed above, trade in agricultural products across countries is heavily influenced by
government policy. A tariff is explicitly under the control of the Indonesian Ministry of Finance.
It is known that the Ministry of Finance prefers an open economic policy, whereas line Ministries
like the Ministry of Agriculture that has greater influence in imposing non-tariff barriers (NTBS)
are generally more protectionist due to influence by interest groups. Therefore, it is common to
see a relatively low tariff barrier with pressure for NTBs.

In the global trading system, as an institution that promotes trade openness, the WTO
strongly encourages its members to utilize tariffs. This is to make the trade more transparent and

predictable. As a result, when the Agreement on Agriculture was enacted in 1995, the WTO
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members need to do “tariffication” that is to decide tariffs on their commodities and submit it as a
schedule to the WTO.

Indonesia imposes a relatively low tariff in the agriculture sector. As aforementioned, this
shows the less restraint economic policy that is preferred by the Ministry of Finance. According
to the WTO Tariff Profiles 2017, the average of Indonesia’s applied most favored nation (MFN)
agricultural tariff*%® was 8.4% while the average of the bound tariff'’® was 47.1%.'* The three
highest bound tariffs are 210% for milk powder, 160% for rice, and 150% for liquors such as beer
and wine. In fact, most of the MFN applied tariff is 5%. It is the MFN applied tariffs of 90-150%
for liquors that increase the overall average of MFN applied tariffs.

As it can be noticed, the difference between the bound tariff and the applied tariff is quite
significant. The gap between the bound and applied MFN rate is called the binding overhang.
While trade economists argue that a large binding overhang makes a country’s trade policies less
predictable!’?, it is perceived that in international agreement including trade, some flexibility is
required.t’”®

It is important to underline that instead of imposing ad valorem*” tariffs, Indonesia applies

specific tariffs'”® for two commodities that Indonesia categorizes as highly sensitive products: rice

169 MFN tariff is what WTO member promises to impose on imports from other members. The tariff should apply
the same to all the WTO members unless there is a preferential agreement between the specified members such as
free trade agreement or customs union.

170 Bound tariffs are a specific commitment made by individual WTO members. The bound tariff, as it is called, is
the maximum MFN tariff that WTO members can impose on other members. The bound tariff is not necessarily the
applied tariff, but a member can raise their tariff as long as it does not exceed the bound tariff that WTO members
have agreed.

MWTO, ITC & UNCTAD, WTO TARIFF PROFILES 2017 250 (2017), available at:
https://www.wto.org/english/res_e/booksp_e/tariff profiles17 e.pdf.

172 \World Integrated Trade Solution, TYPES OF TARIFFS, available at:
https://wits.worldbank.org/wits/wits/witshelp/content/data_retrieval/p/intro/c2.types of tariffs.htm.

113 Krzystof J. Pelc, Seeking Escape: The Use of Escape Clauses in International Trade Agreements, 53 INT’L STUD.
Q. 349 (2009).

174 Ad valorem tariff is the most common tariff used, which is “a tariff rate charges as a percentage of the price.” An
example of the ad valorem tariff is the MFN and bound tariff, as mentioned above.

175 Specific tariff is “a tariff rate charged as a fixed amount per quantity such as $100 per ton.”
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and sugar. These two highly sensitives commodities also are excluded from Indonesia’s
preferential trade agreements. For rice, on January 1, 2000, due to pressures from farmers, the
government imposed a specific tariff on rice and rice flour of Rp. 430/kg ($51/ton) to replace a 5%
ad valorem rate. After a dramatic increase in domestic rice prices, the tariff was reduced to Rp.
200/kg ($22/ton). There were more changes between March and May 2007 in which the specific
tariff was raised to Rp. 450/kg ($49/ton) and further raised between September 2007 and February
2008 to Rp. 550/kg ($60/ton). It returned to Rp. 450/kg, but in the first three months of 2011, the
import tariffs were lifted briefly due to price pressure on the domestic market. Per 2016, Indonesia
still applies a specific tariff of Rp. 450/kilogram equivalent to ad valorem tariff of 10% using the
average export price for 15% broken rice from Thailand in 2010.7®

Similar to rice, sugar also experiences some tariff changes. In January 2000, Indonesia
raised the tariff for sugars from 0% to 20% on raw sugar for cane and industrial grade and 25% on
raw sugar for human consumption. On 3 July 2002, the government began to impose a specific
tariff of Rp. 550/kg ($59/ton) for raw sugar from cane and Rp. 700/kg ($ 75/ton) for beet sugar
and refined sugar. Between May to October 2006, as a response to rising international prices, the
import duty on raw sugar was removed for a maximum of 5,180,00 tons.”” Tariff on sugars was
lowered from October 2009 to April 2010 before returning to the previous level on 1 May 2010.7
Currently, for sugar, there is 95% of the bound tariff, but in practice, it employs specific a tariff of
Rp. 790/kilogram equivalent to ad valorem tariff of 18% using the international Sugar Association

average daily price for 2010.

176 OECD, supra note 143.

17 Regulation of the Minister of Finance Number 240/KMK.010/2006 on Removal of Import Duty on Raw Sugar
by Refined Sugar Industry.

178 Regulation of the Minister of Finance Number 150/PMK.011/2009 on Decision on Import Tariff of Sugar.
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Il.  Import

While tariff regulated by the Ministry of Finance is straightforward and predictable, the
NTBs such as import policy is a complex one. As Basri and Patunru observe, while tariff rates
have decreased or at least steady, some NTBs have proliferated since 2000, especially in the
agriculture sector.'’® Sensitive products such as rice, sugar, cloves, corn, and soybean have been
subject to special import licensing from relevant Ministries. For the former three, only domestic
producers have exclusive import rights. The Ministry of Agriculture and the Ministry of Trade
regularly coordinate in laying out detailed regulations on the importation of agricultural products.
The country wishes to export its commodity products to Indonesia needs to obtain a
recommendation from the Ministry of Agriculture and import approval from the Ministry of Trade.
a) Recommendation by the Ministry of Agriculture

The Ministry of Agriculture Regulation Number 38/2017 lays out the issuance of the
recommendation to import horticultural products. In Article 3, the aims of this regulation are: i) to
increase the effectiveness and efficiency of the management on horticulture imports; ii) to provide
certainty in the issuance of recommendation; and iii) to encourage the production of domestic
horticultural products. The recommendation is issued for fresh horticultural products for
consumption purposes and raw horticultural products for industrial purposes.'&®

The protection of domestic products by the Ministry of Agriculture is seen in Article 7 of
this regulation. Article 7 states that the import of horticultural products needs to be integrated with
the development of local horticultural products. The development of the horticultural products is

to anticipate the dependence on importation and to stabilize the supply of the product.'8! The focus

179 M. Chatib Basri & Arianto A Patunru, supra note. 90.
180 Regulation of The Ministry of Agriculture Number 38/PERMENTAN/HR.060/11/2017, Art. 4(1).
18l 1d., Art. 7(1) and (2).
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of the horticultural products on this context are onions and shallots that have significant economic
value, could affect the inflation, and potentially developed domestically.'® Import of horticultural
products is done within a certain period of time decided by the Minister of Agriculture that is
outside of the pre-harvest, harvest, and after harvest.'® In terms of stabilizing supply and prices,
imports of some horticultural products for consumption purposes can only be done by State-Owned
Enterprises as authorized by the Ministry of State-Owned Enterprises.*®* The recommendation is
issued twice a year.'®® For companies that wish to obtain the recommendation for the following
year can submit the application in November on the current year.*®® The regulation also emphasizes
that besides the recommendation by the Ministry of Agriculture, the import of approval by the
Ministry of Trade is required. *¥” The recommendation application process as regulated in Article

18-26 is as followed:

182 1d., Art.7(3) and (4).

183 1d., Art. 6.

184 1d., Art. 14 (1) and (2).

185 1d., Art. 10(1).

186 |d, Art. 10(4).

187 Regulation of the Ministry of Agriculture Number 16/2018, Art. 13(3).
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» Recommendation:

Application needs to be in the * Issued twice a year

format as decided by the Ministry « Submitted online or

of Agriculture and includes basic in emergency

information as required by situation can be

Article 23(2). manually

* Valid for 6 months
(Jan-Jun and Jul-
Dec). Chillies and
fresh shallots valid
for 3 months.

Along with the application
above, the applicant needs to
fulfill the adminstration and
techincal requirement as
required by Article 23(3).

/“Once the application received by the \
|—|_—> head of Center for Protection of Crop
Varieties and Agricultural Permits

(Pusat Perlindungan Varietas Tanaman
dan Perizinan Pertanian, PPVT), the
application will be reviewed to check

the completion of documents in the
@aximum of three working days. )

The application will be forwarded to
|_|_—> General Director by the PPVT in
which it will be further reviewed by
the General Director of the Ministry
of Agriculture in five working days.

Figure 2.3: The Process of Obtaining Import of Recommendation from the Ministry of Agriculture

Source: Regulation of Minister of Agriculture Number 38/PERMENTAN/HR.060/11/2017

b) Import Designator & Approval by the Ministry of Trade

Once the importer obtains the recommendation from the Ministry of Agriculture, it needs

the import approval from the Ministry of Trade. In general, the import regime is governed by the

Regulation of the Ministry of Trade Number 70/M-DAG/PER/9/2015. Article 2 of this regulation

states that import can only be done by importers that obtain Importer Identification Number (Angka

Pengenal Impor, API). There are two types of API: i) General API (APl Umum, API-U) is granted

to companies involved in trading; and ii) Producer APl (APl Produsen, API-P) is granted to

companies that use the import goods in its production process.
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Horticultural products can only be imported by: i) companies that have API; and ii) state-
owned enterprise that is authorized by the Ministry of State-Owned Enterprises.'® The category
of API affects the type of products that they can import. This also results in a different requirement
for the application process. State-owned enterprise imports horticultural products only to ensure
the supply and price stability and upon recommendation from the Ministry of Trade after
coordination with other related Ministers.'® The process of obtaining import approval by the

Ministry of Trade is as followed:

« API-U can only import fresh horticultural products Tor human N
consumption & processed horticultural products.

Vo » API-P can only import fresh horticultural products as raw
Application | commaodities for industrial purpose and processed horticultural
Submitted products. 4

» The Head of Integrated Trade Service Unit, on behalf of the Ministry\
of Trade, reviews the application.

Application | ¢ The decision is announced two working days since the complete
Reviewed application is submitted correctly.

J
~
» The validity of the import approval is the same with the
. recommendation given by the Minister of Agriculture.
Validity )

Figure 2.4: The Process of Obtaining Import Approval from the Ministry of Trade
Source: Regulation of Minister of Trade Number 30/M-DAG/PER/5/2017
iii. Technical Inquiry
After securing both the recommendation and the import approval, verification by the

surveyor at the port of origin is required as part of the technical inquiry. The Minister of Trade

appoints the surveyor who fulfills the requirements such as: has an official license in survey

188 |d., Art. 3(1).
189 Regulation of the Ministry of Agriculture Number, supra 187, Art. 4.
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business, has at least five-year experience, has branch or affiliation in other countries to support
the effectivity of verification and technical inquiry, and has a good track record.® The report from
the surveyor then will be used as the additional document in import customs clearance.'®!
Additionally, the surveyor needs to submit a monthly written report before the 15" of the following
month to the General Director of the Ministry of Trade with regards to verification or technical
inquiry of the imported products.'%?

Companies that obtain the import approval also need to submit the report of their import
realization. In the case that a company does not present the report twice, the government will
suspend its import approval.*®®* More severe punishment such as cancelation of the import approval
will be given to the companies if: they import the products directly to the retailer or consumer,*%
violate the packaging requirement, submit the incorrect information in the application, found guilty
by the court for any criminal activities, violate the regulation according to the judgment of the
related institutions.1%

c) Import of Sensitive Products

While the import of most agricultural products is already protected, import of the most

sensitive products such as rice and sugar are more restrictive. Only specific types of rice and sugar

that can be imported and only under certain circumstances. Sugar more specifically must have a

recommendation from the Minister of Industry. First, the import of rice is very limited and can

190 Regulation of the Ministry of Trade Number 30/2017, Art. 16.

191 1d., Art. 17(2).

1921d., Art. 19.

198 1d., Art. 20.

194 According to Article 12, for human consumption, API-U can only import and hand the products to the distributor
while the raw commaodities only for industrial purposes.

195 Regulation of the Ministry of Trade, supra note, Art. 21.
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only be done for three reasons: i) general necessity; ii) grant; and iii) other necessities.*® It is also

limited for a specific type of rice as explained below.

1. General Necessities 2. Grant 3. Other Necessities
[ [ [
[ ] Done by BULOG [ ] Done by social [] Done by API-P and

] Minister of Trade needs
to coordinate with other
related Ministers before
giving the import
approval.

] Semi-milled or wholly
milled rice, whether or
not polished or glazed.

organizations or
government institutions.

Needs recommendation
and approval from
related Ministers

[] Semi-milled or wholly
milled rice, whether or
not polished or glazed
and 5-25% broken rice

BULOG

] Only for raw materials

[

[

for industry

Needs recommendation
and approval from
related Ministers

Only for 100% broken
rice, 100% glutionous

Japonica rice, basmati
rice, jasmine rice, and
other 5% type of broken
rice

broken rice, rice flour,
glutionous rice flour

Figure 2.5: Conditions on Import Approval for Rice Import
Source: Regulation of Minister of Trade Number 1/2018

From the figure 2.5, in principle, BULOG as the Indonesian Bureau of Logistics holds the sole
permission to import rice since companies can only import rice for industry and very limited to
100% broken rice and types of flour. Amid its effort to achieve food self-sufficiency in staple
foods, the Indonesian government decided to import 1 million tons of medium quality rice for the
second half of 2018. The 2018 total rice imports would become 2 million, which is the highest
since 2011.1% This decision has been controversial since there was an argument that the domestic

supplies seem to be sufficient.

1% Regulation of Minister of Trade Number 1/2018 on Export and Import of Rice, Art.15.
197 Adinda Normala, This Year’s Rice Imports to be Largest Since 2011., JAKARTA GLOBE, August 28, 2018,
https://jakartaglobe.id/business/years-rice-imports-largest-since-2011/ (last visited Oct 30, 2018).
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Similar to rice, the import of sugar is limited for raw sugar, refined sugar, and plantation
white sugar.!®® The amount of sugar imported must alienate with the domestic needs as agreed in
the coordination meeting among relevant ministers.*® Specifically, for plantation white sugar, the
import is only intended to control the domestic supply and price stabilization.?®® Both rice and
sugar also need to go through technical inquiry at the port of origin. The process of obtaining

import approval of the three types of sugar are as followed:

Plantation White  Done only by State-owned enterprise following the import approval from
Sugar Minister of Trade

Does not need recommendation from Minister of Industry

Import only to ensure there is sufficient supply domestically and to
stabilize price.

Raw Sugar Done only by API-P following import approval by Minister of Trade

In submitting the application, it needs a recommendation from the
Minister of Industry

Application process takes three working days

Import only as raw commodities for the API-P industrial purpose. It
cannot be sold or transfered to other parties.

Refined Sugar Done only API-P after the import approval by Minister of Trade

In submitting the application, it needs a recommendation from the
Minister of Industry

Anpplication process takes three working days

Refined sugar specifically made from imported raw sugar can only be
distributed to industry and cannot be sold in the domestic market.

Figure 2.6: Conditions of Approval for Import Sugar
Source: Regulation of the Minister of Trade Number 117/M-DAG/PER/12/2015

198 Regulation of the Minister of Trade Number 117/M-DAG/PER/12/2015 on Import of Sugar, Art. 2.
199d., Art. 3.
20014, Art. 4.
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1. Export

What it is said to be ironic by some Indonesians is that Indonesia turns from a country with
a goal to be self-sufficient to a country that is net a importer of its staple foods. Dawe, on his study,
argues Indonesia will continue becoming a net importer of its staple foods such as rice. This is due
to Indonesia’s increased population and the geography in which Indonesia is an island without

dominant river deltas providing abundant water and flat land suitable for rice growing.?%*
Indonesia’s export commodities are mostly palm oil, cocoa, coffee, and rubber. The
Indonesian government also regulates the tariff for export. For agricultural products, the export of
cocoa beans and palm oil and its derivatives are taxed as regulated by the Ministry of Finance.?%?
Like the import tariff, the export taxes are also straightforward, although it fluctuates depending

on the reference price, which is defined as the international average price?®®

or an average price of
certain commodity exchange.?%

For cacao beans, there are four categories of export tariff: i) for reference price up to
$2000/ton, there is no export tax; ii) for reference price more than $2000/ton to $2750/ton, the tax
rate is 5%; iii) for reference price more than $2750/ton to $3500/ton, the tax rate is 10%; for
reference price more than $3500/ton, the tax rate is 15%. With regard to palm oil, there are
extensive types and rates. There are twenty-one categories of a product with each product that have

twelve different rates depending on the reference price, starting from $750/ton to more than

$1250/ton.

201 David Dawe, Can Indonesia Trust the World Rice Market?, 44 BULLETIN OF INDONESIAN ECON. STuD. 115
(2008).

202 Regulation of the Minister of Finance Number 12/PMK.010/2017 on Determination of Products with Export
Tariff, Art, 2(2).

203 The international average price for cacao beans is based on the average price of Cost Insurance Freight (CIF) in
Intercontinental Exchange (ICE), New York whereas for palm oil, crude palm oil, and its derivatives is based on
average price of CIF of crude palm oil in Rotterdam, Malaysian’s exchange, Indonesia’s exchange weighting 20%
from Rotterdam, 20% from Malaysia, and 60% from Indonesia.

204 Regulation of the Minister of Finance, supra note. Art. 1(6)
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Concerning coffee, its exports are controlled as part of intergovernmental arrangements.
Indonesia, as a member of International Coffee Organization (ICO) needs to ensure conformity
with commitments under the International Coffee Agreement (ICA). Only companies recognized
as either registered coffee exporter or temporary coffee exporter may export coffee.?% The exporter
needs to obtain an approval letter of coffee export (Surat Persetujuan Ekspor Kopi, SPEK) from
the agency in charge of trade at the regional government level. There is no requirement to submit
an export plan in order to be registered as a coffee exporter and to receive approval. There is also
no requirement on when, where, and how much it can be traded, but the exported coffee must
fulfill the quality standard as regulated by the Minister of Trade and accompanied by Origin Form
as required by the 1C0O.?% Companies need to submit the export realization report every three
months to the Ministry of Trade as part of Indonesia’s obligation to report to ICO as well.2%

For rubber, the Southeast Asia region is the most suited for rubber plantation due to its
constant high temperatures and wet environment. Around 70% of global production comes from
Thailand, Indonesia, and Malaysia.2%® In 2001, in response to a low price, Thailand, Indonesia, and
Malaysia as three major producers of natural rubber established a rubber tripartite cooperation
under the framework of the International Tripartite Rubber Council (ITRC). The objective of ITRC
is to ensure fair and remunerative income to the rubber smallholders by maintaining an adequate
supply of natural rubber in the market at fair prices. These three countries then try to reduce the

output to boost the price. In 2002 and 2003, the three countries agreed to cut back annual

production by 4%.2%° For 2002, Indonesia was allocated an export quota of 1.23 million that soon

205 Regulation of the Minister of Trade Number 41/M-DAG/PER/9/2009, Art. 2(2).
206 |dl., Art. 9(1).

207 |d., Art. 10(1).

208 Indonesia Investments, supra note. 51.

209 OECD, supra note 143.

80



were lifted after the price recovered. However, the price of rubber dropped on an all-time low in
2008, making the three countries to reduce their export once again to increase the price of rubber.
On February 2017, they reduced output by a total of 615,000-ton equivalent to 6% of global supply
that resulted in only a brief spike in prices.?!°

Exporter of rubber in Indonesia needs to follow a strict quality standard required by the
government. Every exporter must have a manufacturer identification number in which in order to
have one they have to provide a laboratory report about the quality of the products. Five countries
where Indonesia exports rubber the most are the U.S, China, Japan, Singapore, and Brazil, while
most of the domestic rubber consumption is for Indonesia’s manufacturer in particular automotive
sector.?!! It is said that a critical driver for the global rubber market is the Asia-Pacific region,
where the demand is growing significantly. China is the world’s largest rubber consumer that is
expected to account for nearly 40% of total worldwide rubber consumption by 2021.2'% There is

also an expectation of strong growth rubber consumption to occur in Indonesia, India, Vietnam,

and Thailand.?®

210 Clyde Russell, China’s rubber appetite fails to boost prices amid over-supply, REUTERS, September 19, 2017,
https://www.reuters.com/article/us-column-russell-rubber-asia/chinas-rubber-appetite-fails-to-boost-prices-amid-
over-supply-russell-idUSKCN1BUIAW (last visited Oct 30, 2018).

21 Indonesia Investments, supra note 51.
212 |d

213 Id
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Chapter 3
International Trade Law on Agriculture
1. WORLD TRADE ORGANIZATION: AN OVERVIEW

This chapter serves as a review of the structure of the World Trade Organization (WTO)
generally and the WTO Agreement on Agriculture specifically. After its inception in 1995, the
WTO consisting of 164 members, plays a significant role in the global trading system. Being the
only international organization that oversees international trade, the existence of the WTO is
critical in shaping the policy as well as the jurisprudence of international trade. The WTO
agreements are seen as the law of international trade that binds all the members.

The later part of this section brings into question whether the Agreement on Agriculture as
the law in global agricultural trade creates a fair-trading system. By focusing on the most
contentious point, which is domestic support, it is argued that the Agreement on Agriculture
institutionalizes such unfairness toward developing countries. Developed countries have been
abusing the domestic support provided in the Agreement on Agriculture, resulting in an uneven
level of playing field in agriculture, a sector that is crucial to the developing countries. This issue
then extends to the current deadlock agricultural negotiation in the WTO, where the developing
members, including Indonesia proposing a reform.

A. A Brief History of the WTO

Although the WTO was established in 1995, it has its origins in the Bretton Woods
Conference at the end of World War 11.214 At the Bretton Woods, the Allied nations discussed the
creation of a new international monetary system that would support the postwar reconstruction,

economic stability, and peace. The Bretton Woods in 1944 resulted in the two most important

214 Meredit Crowley, An introduction to the WTO and GATT, 27 ECON. PERSP. 42 (2003).
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international economic institutions: The International Monetary Fund (IMF) and the International
Bank for Reconstruction and Development (The World Bank). After the IMF and the World Bank,
there was a discussion to develop the third organization focusing on trade. In 1945, after the
establishment of the United Nations (UN), multilateral trade negotiations were undertaken under
the auspices of the UN Economic and Social Council. The following year, a resolution in favor of
initiating International Trade Organization (ITO) and conference about ITO was adopted.?%®

Conference in Geneva in 1947 was to set three objectives: i) draft an ITO charter; ii)
schedule on tariff reductions; and iii) prepare a multilateral treaty containing general principles of
trade, namely the General Agreement on Tariffs and Trade (GATT).?%® The countries successfully
negotiated to make the GATT enforceable right away without waiting on the final rounds of
negotiations to form ITO.

In the 1948 Havana Conference, a charter of the ITO was drafted, but it stalled after the
support for ITO waned in the U.S Congress.?!’ President Truman submitted the 1TO charter to
Congress, but the Republicans won the control of Congress in the 1948 election rejected the ITO
formation. In 1950, the Truman Administration announced that it would stop asking for Congress
approval. Without the U.S. participation, the ITO would have been greatly weakened; thus, the

effort to create the organization was abandoned.

Timeline of GATT and the WTO
1944: After the formation of IMF and the World Bank, there was intention to establish another
organization that focused on trade, the International Trade Organization (ITO).

1947: General Agreement on Tariffs and Trade (GATT) was created. Rather than being a formal
institution, the GATT is a treaty that governs trade among 23 member countries.

215 MITSUO MATSUSHITA ET AL., THE WORLD TRADE ORGANIZATION LAW, PRACTICE, AND PoLICY (Third Edition

ed. 2015).
216 1d.

217 Crowley, supra note 214.
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1950: The U.S. officially withdrew from the ITO concept after it failed to seek congressional
ratification of the ITO.

1951-86: Periodic negotiating rounds occurred. In the 1980s, the discussion of reforms arises
especially in the dispute resolution.

1986-94: The Uruguay Round is launched and concluded later in 1994.
1995: At the conclusion of the Uruguay Round, The WTO is created as successor of the GATT.

2018: The WTO currently consists of 164 members.

Table 3.1: Timeline of GATT and the WTO
Source: Meredit Crowley: “An introduction to the WTO and GATT”

GATT gradually filled the absence of the ITO. GATT is a set of rules to govern trade
between the contracting parties and maintained reduced import tariffs for other members. The
GATT did not provide a formal institution, but a small GATT Secretariat was formed in Geneva
to administer various problems and complaints that might arise among members.?'® Over the next
forty years, more countries signed on the GATT, and more negotiations pursued to further
liberalize trade. The continuous negotiation rounds were proven to be successful in reducing
tariffs. Tariffs on manufactured products fell from a trade-weighted average of roughly 35% before

the creation of GATT to 6.4% at the start of the Uruguay Round.?®

Year Place/name Subjects covered
1947 Geneva Tariffs
1949 Annecy Tariffs
1951 Torquay Tariffs
1956 Geneva Il Tariffs
1960-1961 Dillon Round (Geneva) Tariffs
1964-1967 Kennedy Round (Geneva) Tariffs, and anti-dumping measures
1973-1979 Tokyo Round Tariffs, non-tariff measures,
“framework agreements”

218 Id

219 BERNARD HOEKMAN & MICHEL KOSTECKI, THE POLITICAL ECONOMY OF THE WORLD TRADING SYSTEM: FROM
GATT TOWTO (1995).
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1986-1994 Uruguay Round Tariffs, nontariff measures, rules,
services, intellectual property,
dispute settlement, textiles,
agriculture, creation of the WTO,
etc

2001 Doha Round Not concluded

Table 3.2: GATT and the WTO Negotiating Rounds
Source: WTO Website, “The GATT years: from Havana to Marrakesh”
(https://www.wto.org/english/thewto_e/whatis_e/tif _e/fact4 _e.htm)

In the early round, the focus of the GATT negotiation was to reduce tariffs.??° In the 1960s,
the Kennedy Round brought the Anti-Dumping Agreement and a section of development under
the GATT agreement. The Tokyo Round was the first major attempt to tackle the trade barriers
that did not come in the form of tariffs, and to improve the trading system overall.??! The Tokyo
Round successfully reduced custom duties to the average tariff on industrial products down to
4.7%.%%? However, the Tokyo Round failed to grips with the fundamental problems such as the
dispute settlement system, farm and textile trade that were in the interests of developing countries.

In 1986, the Uruguay Round was initiated. The Uruguay Round was said to be the largest
negotiation ever and, most probably, the largest negotiation of any kind in history.??® At the
beginning of the Uruguay Round, countries were aware of the need for new agreements that would
require better institutional mechanisms and a better system for resolving disputes. Based on the
lesson from the Tokyo Round where many ‘side agreements’ only enforceable for countries
accepting them, negotiations in the Uruguay Round wanted the new agreements came into force

and binding to all GATT contracting parties.??*

220 MATSUSHITA ET AL., supra note 215.

2LWTO, THE GATT YEARS: FROM HAVANA TO MARRAKESH,
https://www.wto.org/english/thewto_e/whatis_e/tif_e/fact4_e.htm (last visited Nov 20, 2018).

222 |d

228 \WTO, THE URUGUAY ROUND, https://www.wto.org/english/thewto e/whatis_e/tif e/fact5_e.htm.
224 MATSUSHITA ET AL., supra note 215.
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The Uruguay Round was concluded after seven and a half years of negotiation, almost
twice from the original schedule. The negotiation was supposed to end in December 1990, but the
disagreement between the U.S. and EU regarding agricultural trade extended the talks. The U.S.
and EU settled their differences through the Blair House accord in 1992. It then opened the way
to the conclusion of the Uruguay Round. The Draft Final Act included the transitional
arrangements, termination of GATT 1947 and the Tokyo Round agreements that covered by the
new WTO agreements. Negotiators agreed that WTO would come into force on January 1, 1995.
In Marrakesh, the package of agreements was opened for signature. Under the ‘single undertaking’
approach, all agreements annexed to the WTO Agreement were binding on all members as a single
body of law.

There are four annexes of the WTO agreement. Annex 1 of the WTO agreement consists
of three parts. Annex 1A covers the Multilateral Agreements of Trade in Good for the following
agreements:2?°

e General Agreements on Tariffs and Trade 1994

e Agreement on Agriculture

e Agreement on the Application on Sanitary and Phytosanitary Measures

e Agreement on Textiles and Clothing

e Agreement on Technical Barriers to Trade

e Agreement on Trade-Related Investment Measures

e Agreement on Implementation of Article VI of the General Agreement on Tariffs and
Trade 1994

e Agreement on Implementation of Article V11 of the General Agreement on Tariffs and
Trade 1994

e Agreement on Preshipment Inspection

e Agreement on Rules of Origin

225 \WTO Agreement Establishing the World Trade Organization, Art. 2:2.

86



e Agreement on Import Licensing Procedures
e Agreement on Subsidies and Countervailing Measures

e Agreement on Safeguards
Annex 1A also includes a General Interpretive Note that if there is a conflict between a provision
in the GATT 1994 and another agreement listed in the Annex 1A, the provision of the latter
controls.??

Annex 1B consists of the General Agreement on Trade in Services (GATS) and Annexes.
Annex 1C is about agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs
Agreement). Annex 2 specifically covers the new dispute settlement system under the WTO
through Understanding on Rules and Procedures Governing the Settlement of Disputes. Annex 3
consists of the Trade Policy Review Mechanism that establishes a review of each WTO members’
compliance with WTO Agreements and commitments. Annex 4 is the last Annex which consists

of the plurilateral trade agreements:

e Agreement on Trade in Civil Aircraft
e Agreement on Government Procurement
¢ International Dairy Agreement

e International Bovine Meat Agreement
Plurilateral trade agreements are binding only for the parties that have accepted them.??’
Meanwhile, in 1997, the International Dairy Agreement and the International Bovine Meat

Agreement were terminated.??

226 MAATSUSHITA ET AL., supra note 215.

227 Supra note 225, Art. 2:3.

228 \WTO, Deletion of the International Dairy Agreement WT/L/251 and WTO, Deletion of the International Bovine
Meat Agreement WT/L/252.
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The WTO agreement formally replaced GATT 1947 with the GATT 1994, which is a new
and legally distinct agreement.??® The GATT 1994 consists of the GATT 1947, excluding the
Protocol of Provisional Application, as amended by all legal instruments that entered into force
under the GATT before 1 January 1995, the date when the WTO agreement came into force.?°
Therefore, the WTO agreement incorporates the GATT as it existed in 1994 rather than the original
GATT.

B. The Structure of the WTO

As agreed by the WTO members, the WTO is formally given the legal personality and
legal capacity as an international organization.?®! To exercise its functions, the WTO must be
accorded privileges and immunities.?®> The WTO’s general function is to “facilitate the
implementation, administration and operation, and further the objectives of the WTO
Agreements.”?*3 Specifically, the WTO has four tasks: i) to provide forum for negotiations among
members for current matters and future negotiations; ii) to administer the dispute settlement
system; iii) to administers the Trade Policy Review Mechanism; and iv) to cooperate, as
appropriate, with IMF and the World Bank.?%*

The WTO has two main governing bodies: The Ministerial Conference and General
Council. The Ministerial Conference, as the supreme authority, is composed of representatives of

all the Members and meets at least once every two years.?® In the intervals between meetings of

the Ministerial Conference, its function is conducted by the General Council. The General Council

229 \WTO Agreement, Art. 2:4.

230 MATSUSHITA ET AL., supra note 215.
231 Supra note 225 Art. 8:1.

232 d, Art. 8:2.

233 1d, Art. 3:1.

24 1d, Art. 3.

25 1d, Art. 4:1.
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is composed of representatives of all the Members and meet as appropriate.?®® The General council
discharges as appropriate the responsibilities to the Trade Policy Review Body and the Dispute
Settlement Body.?3” Under the guidance of the General Council, there is a Council for Trade in
Goods, a Council for Trade in Services, and a Council for Trade Related Aspects of Intellectual
Property.2® The Council for Trade in Goods oversees the implementation of Agreement in Annex
1A and established specific committees to work on issues stated in the Annex 1A. The Council for
Services oversees the functioning of GATS. The Council for Trade Related Aspects of Intellectual
Property supervises the functioning of TRIPS.?® The Ministerial Conference also established
committees such as a Committee on Trade and Development, a Committee on Balance-of-
Payments Restrictions, a Committee on Budget, Finance, and Administration.?*° The detailed

structure of the WTO is explained in Figure 3.1.

Ministerial
Conference
Committees on:
l Dispute Settlement
Trade and Development /4 Body

Balance-of-Payments <«— | General Council
Restrictions \ Trade Policy
_ Budget_ o Review Body
Finance and Administration

Council for Council for Trade- Council for
Trade in Goods Related Aspects of Trade in Services
Intellectual Property

236 1d, Art. 4:2

237 1d, Art. 4:3 and :4
238 1d, Art. 4:5.

239 |d

240 1d, Art. 4:7.
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v v

Committees on: Committees on:
Market Access Trade in Financial Services
Agriculture Specific Commitments
Sanitary and Phytosanitary

Technical Barriers to trade
Subsidies
Countervailing Measures
Anti-Dumping Practices
Customs Valuation
Rules of Origin
Import Licensing
Trade-Related Investment
Measures
Safeguards
Trade Facilitation

Figure 3.1: WTO Organization Chart
Source: WTO Website, https://www.wto.org/english/thewto e/whatis e/tif e/org2 e.htm

C. Principles of the WTO
The WTO agreements are complex since it covers a wide range of activities. It manages
almost every sector from agriculture, textiles and clothing, banking, telecommunications,
government purchases, industrial standard and product safety, intellectual property, and more.
With so many sectors are regulated, there are some basic principles throughout all of the WTO
agreements. These principles are said to be the foundation of the WTO system.
I.  Non-Discrimination
One of the basic principles of the WTO is to trade without discrimination. This principle is
so important that it is the first section of the GATT. There are two parts of this principle: most
favored nation (MFN) and national treatment (NT). MFN is regulated in Article 1 of GATT. Under
the MFN principle, countries cannot discriminate between their trading partners. Once a country

grants special favor to another country, such as lower tariffs for certain products, this lower tariff
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must be given to all other members as well. Thus, MFN status provides trade equality among
members by ensuring that a member will not favor other members.

However, some exceptions are allowed, such as the preferential trade agreement and the
Generalized System of Preferences (GSP). When a group of countries establishes a preferential
trade agreement, they can apply terms of trade as they agreed in the specific trade agreement
instead of the WTO agreement. Examples of the preferential trade agreement are the North
America Free Trade Agreement (NAFTA) and the ASEAN Free Trade Agreement (AFTA).
Parties to NAFTA and AFTA can employ their tariffs as agreed between them only to the countries
who sign the agreement, and they do not have to give the same tariff rate to countries that are not
a party of the NAFTA and AFTA. GSP, on the other hand, is a program by developed countries
granting preferential tariffs to imports from developing countries.

Not only it is against discrimination between the WTO members, but the WTO agreement
also rejects the discrimination between foreign products and domestic products. While the MFN
states that there cannot be discrimination between WTO members, the NT regulates that the
imported and locally produced goods should be treaty equally at least after the foreign goods have
entered the domestic market. It is important to underline that NT only applies once a product,
service, or item of intellectual property has already in the market. Thus, charging customs duty on
an import is not a violation of NT, although the domestic product is not charged an equivalent tax.
Il.  Freer Trade

According to the WTO, the lower trade barriers will increase global trade. Thus, it is well
known that the WTO is encouraging a freer trade by lowering trade barriers. The barriers include
tariffs, import bans, or quotas that restrict quantities selectively. The WTO provides the platform

to negotiate on how to lower the trade barriers between countries. Since the GATT’s creation,
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eight rounds of trade negotiations have been completed. The first few negotiations focused on
lowering tariffs, but by the 1980s, the negotiations expanded to non-tariff barriers and to new areas
such as services and intellectual property as well. The WTO also realizes the adjustment needed
by a country to lower their trade barriers. Thus, the WTO agreement allows countries to change
gradually. Developing countries and the least developed countries are usually given a longer time
to fulfill their obligations in opening their market for freer trade.
I1l.  Predictability: Binding and Transparency

As stated by the WTO, the multilateral trading system is an attempt by the government to
make the business environment stable and predictable.?** When countries join the WTO, they
“bind” their commitments such as the tariff rates. A member is also required to publish their tariff
schedule and other trade rules as clear and transparent as possible. By having a binding
commitment that is published, traders and investors are aware of the regulation, thus providing
market security for them. The Trade Policy Review Mechanism (TPRM) is obligated to supervises
members’ trade policy.
IV.  Fair Competition & Encourage Development

The WTO denies the assumption that it is only a “free trade” institution. The WTO asserts
that the system allows tariffs and in some limited circumstances, other forms of protection. The
WTO claims that it is a system of rules dedicated to open, fair, and undistorted competition. For
example, the rules on non-discrimination such as MFN and NT are in placed to ensure fair
conditions on trade. It is the same with other WTO agreements such as dumping and subsidies
agreement that are designed to provide a fair competition between countries. The WTO agreements

attempt to define what is or unfair and how the government can respond to unfair practices.

2L \WTO, PRINCIPLES OF TRADING SYSTEM,
https://www.wto.org/english/thewto_e/whatis_e/tif_e/fact2_e.htm#seebox (last visited Nov 27, 2018).
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As mentioned above, the WTO acknowledges that countries need flexibility in terms of time
to implement the system’s agreement. Taking that into consideration, the WTO provides special
assistance and trade concessions for developing countries, including the transition period, to adjust
the unfamiliar or more difficult WTO provisions.

D. Functions of the WTO

As mentioned above, there are four specific tasks of the WTO. Among the four tasks, the
two critical tasks of the WTO are to provide a platform for its members to negotiate a trade
agreement and to adjudicate a dispute between members.
I.  Negotiation

Negotiation is an essential part of the WTO since the WTO itself is born from negotiations.
There are several principles in the WTO negotiation. One of the key elements of the WTO
negotiation structure is the single undertaking principle.?*? The WTO puts this principle as
“nothing is agreed until everything is agreed.”*® Under a single undertaking approach, all
members must agree to all aspects of the negotiations resulting in a single package of multilateral
commitments that agreed simultaneously and inseparably.?* Thus, this prevents side agreements
among some members or on some specific agenda.

The participation principle means that the negotiations are open to all WTO members and
observer governments that negotiate or intending to negotiate membership. The negotiations have
to be transparent and fully consider the principle of special and differential treatment for

developing and least-developed countries.?*®

242 gonia E Rolland, Redesigning the Negotiation Process at the WTO, 13 J. INT’L ECON. L. 65 (2010).
23 WTO, How THE NEGOTIATIONS ARE ORGANIZED,

https://www.wto.org/english/tratop e/dda_e/work_organi_e.htm (last visited Nov 28, 2018).
244 |d

245 Id
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As seen in Table 3.2, there have been nine rounds of trade negotiations under the auspices
of the GATT and the WTO. After agreeing to negotiate on a range of subjects and the broad
objectives, the latest negotiation round was launched in Doha, Qatar, on November 21, 2001. The
negotiating round is also called semi-officially as the Doha Development Agenda because its
fundamental objective is to improve the trading prospects of developing countries.?*® Facing the
Doha Round, the Trade Negotiations Committee (TNC) was established under the authority of the
General Council.?*” TNC then created subsidiary negotiating bodies to handle individual
negotiating subjects such as agriculture, development, dispute settlement, environment, TRIPS,
market access, rules negotiations, services, and trade facilitation.?*® Negotiations on agriculture
and services already started in 2000 and continued in the Doha Round.

The next step of negotiation is to agree on the work program. The work program contains
frameworks and other agreements designed to focus the negotiations and raise them to a new level.
Since it is complex, the negotiations have progressed in stages in which every stage is to narrow
down differences through interim agreement. The task of the negotiations is to find common
ground and, ultimately consensus from members.

After agreeing on the work program, including the framework, the next step is to agree on
“modalities.”®® According to the WTO, modalities are “the ways or methods of doing
something.”?*° In the Doha Round, modalities are the blueprints for the final deal. This includes

how to cut tariffs and reduce agricultural subsidies and support, together with flexibilities to deal

246 \WTO, THE DOHA ROUND, https://www.wto.org/english/tratop_e/dda_e/dda_e.htm (last visited Nov 28, 2018).
24T \WTO, THE TRADE NEGOTIATIONS COMMITTEE, https://www.wto.org/english/tratop_e/dda_e/tnc_e.htm (last
visited Nov 28, 2018).

248 Id.

249 WTO, THE DOHA ROUND TEXTS - INTRODUCTION, https://www.wto.org/english/tratop_e/dda_e/texts_intro_e.htm
(last visited Nov 28, 2018).

20 WTO, WHAT ARE “MODALITIES?, https://www.wto.org/english/tratop_e/dda_e/modalities_e.htm (last visited
Nov 28, 2018).
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with some sensitivities.?> Once the modalities are approved, members will apply the agreed
formulas to tariffs on thousands of products and a range of support programs.2? The result will be
the “schedules of commitments” that consists of tens of thousands of pages of the final deal.?®
The original aim of the Doha Round was to reach an agreement on almost all subjects of
negotiation by 1 January 2005 except for Dispute Settlement Understanding (DSU) and
registration system for geographical indications for wines and spirits.?>* However, although there
were approved modalities in special treatment in services for least-developed countries and
modalities for the agricultural and non-agricultural market access, the Doha Round was failed to
conclude. This is mainly because the single undertaking principle that requires all members to

agree on all subjects in order for the negotiation round to be concluded entirely. After the passing

the deadline, there were several attempts to restore the Doha Round, but it still failed

The Timeline

2001: Doha Development Agenda was launched

2003: Cancun ministerial mid-term review: no agreement

2004: “Framework™ agreed

2005: Further agreement in Hong Kong Ministerial Conference

2008: The July 2008 package: attempt to break deadlock, some differences narrowed
Revised draft modalities in agriculture and non-agricultural products.

2013: Round-the-clock consultations produce ‘Bali Package’

Table 3.3: The Timeline of the Doha Round
Source: WTO Website, https://www.wto.org/english/tratop e/dda e/dda e.htm

BLWTO, supra note 249.
252 |d

253 |d
B4 WTO, supra note 246.
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Il.  Litigation

From 1948 to 1958, the GATT dispute settlement system was considered to be quite
successful. According to Hudec, there are four factors contributing to success. First, since at that
time, the GATT were relatively new, there was a consensus on what it meant and the
interpretation.?> Second, the members of GATT was small, and they had similar backgrounds and
interests.?®® Third, many of the officials dealing with the GATT were personally involved with the
GATT creation thus had a great stake in making GATT succeed.?®" Fourth, after a careful
examination, it was found that the GATT participants were concerned with the fragility of the
GATT and tried to not put too much pressure to the GATT by the aggressive invocation of its
dispute settlement system.28

However, as time passed, GATT membership increased, and the world economy expanded
rapidly, the factors that supported the success of the dispute settlement during the 1950s
diminished. Certain nations expressed their unsatisfactory experience with the GATT dispute
settlement system.?*® Eventually, the reputation of the GATT dispute settlement system declined.
From 1959 through 1978, the GATT dispute settlement was only invoked once per year, with a
majority of the complaints were brought by the U.S.?%° It was criticized that the GATT dispute
settlement system was no longer effective mainly because, under the GATT model, a ruling was
only enforceable if it was agreed upon by the consensus of GATT members. This model caused
major concerns around enforceability because the losing party could block the ruling, therefore

making it unenforceable, so that no further action could be taken against the violator of the

255 ROBERT HUDEC, THE GATT LEGAL SYSTEM AND WORLD TRADE DIPLOMACY (1990).
256 Id.

257 Id
258 Id

259 |d
260 Davey, supra note 36.
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agreement. Moreover, there was no timing for the GATT dispute settlement; thus, a case could go
forever.

Consequently, prior to and during the Tokyo Round, the discussion about changing the
dispute settlement system emerged. However, not all GATT members wanted the reform. Thus,
the philosophical debate of whether GATT should adopt the adjudication or negotiation approach
sparked. The two conflicting viewpoints on how the GATT dispute settlement system should
operate were referred to the “legalistic” model, which emphasizes adjudication and “antilegalistic”
model, which stresses the negotiation and consensus.?®* The U.S. was generally perceived as the
supporter of the legalistic view. Members such as Japan and the EU were in the antilegalistic view
arguing that GATT should only be used to the extent that it facilitates negotiated settlement of
trade disputes.?? In part, the different approach between the U.S, Japan, and the EU was because
of the domestic traditions with regards to dispute settlement. The U.S. is a more litigious society
than Japan, which prioritizes a high premium of consensus. Many analysists who have focused on
the GATT dispute settlement system have also underlined the “political flexibility” and “apparent
sustainability” as advantages of the GATT model.?5

Although some members supported the old model, the eagerness to build a more legalized
system has become more prevalent. The creation of the WTO as a replacement of GATT and its
more legalistic dispute settlement system in 1995 is considered as the most notable achievement
in the international trade policy field. Compared to other international institutions, the WTO,

through its dispute settlement system, has established the core channel to impose international

trade law that incorporates a high level of legalization.?®* The legalized dispute settlement system

261 Id
262 Id

263 Steinberg, supra note 36.
264 Davis & Sarah, supra note 37.
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under the WTO provides an enforceable report by the Appellate Body, a panel of seven persons
that can only be blocked by a consensus of WTO members, including the prevailing parties. Thus,
with its greater legalization, arguably, the new dispute settlement system under WTO model
provides “security and predictability”?®® to the multilateral trading system and levels the playing
field in order to equip members with equal rights.

From the time of its inception, the WTO dispute settlement mechanism functions very
much like the court of international trade and has handled more than 500 cases at the time of
writing. In order for a member to bring a case in the dispute settlement, the complainant needs to
show that the respondent fails to carry out its obligations under the WTO agreements, and it results
directly or indirectly in nullification or impairment of a benefit accruing to the complaint under
the agreements.?®® Moreover, unlike the GATT, the dispute settlement under WTO includes a
timeline.

Although it acts like a court, the objective of the dispute settlement system is to encourage
mutually acceptable solutions between parties that are consistent with WTO obligations.
Retaliatory action should only be the last resort. The flow chart of the WTO dispute settlement
system is displayed in Figure 3.2. There are three major phases of the WTO dispute settlement
system. The first one is that parties must try to settle the dispute through consultations. The
consultation is mandatory and consistent with the preferred objective of the Dispute Settlement of

Understanding (DSU) to bring members in dispute settle the case without resorting to litigation.’

285 WTO Dispute Settlement Understanding (DSU), Article 3:2 provides as followed: “The dispute settlement system
of the WTO is a central element in providing security and predictability to the multilateral trading system. The
Members recognize that it serves to preserve the rights and obligations of Members under the covered agreements,
and to clarify the existing provisions of those agreements in accordance with customary rules of interpretation of
public international law. Recommendations and rulings of the DSB cannot add to or diminish the rights and
obligations provided in the covered agreements.”

266 \WWTO, LEGAL BASIS FOR DISPUTE,
https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt e/c4s2pl e.htm (last visited Nov 24, 2018).

267 WTO Agreement, supra note 265, Art. 3:7.
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If the consultation fails within 60 days after the date of receipt of the request of consultations,?¢®

the second phase is the complaining party may demand that a panel of independent experts to be
established to rule on the dispute. The request for the establishment of the panel must be made in
writing indicating whether a consultation held, identify the specific measures at issue, and provide
a brief summary of the legal basis of the complaint to present the problem clearly.?® The panel
consists of three individuals unless disagreed, then the panel can be a maximum of five.2® The
WTO Secretariat proposes nominations that meet requirements in terms of expertise and
independence?®’* for the establishment of the panel.?’2 If there is no agreement on the panelist
within 20 days, any party may request the Director-General to appoint the panel based on the
Director-General authority.?”® When the dispute is between a developing country Member and a
developed member country, if the developing country member so requests, the panel should
include at least one panelist from a developing country member.?”* Moreover, a panelist cannot be
from parties in dispute unless agreed by parties.?’”® Once it is formed, the panel should make an
objective assessment of the matter between the disputed parties, including an objective assessment
of the facts of the case and the applicability of and conformity with the relevant covered
agreements.?’® Within 60 days, the panel should submit the final report and its recommendation to
the Dispute Settlement Body (DSB).2”” The panel also should regularly consult the parties giving

them a chance to develop a mutually satisfactory solution.?”

288 1d, Art. 4:7.
289 1d, Art. 6:2.
270 |d, Art. 8:5.
211 1d, 2:1 and 8:2.
272 |d, Art. 8:6.
273 |d, Art. 8:7.
274 1d, Art. 8:10.
275 |d, Art. 8:3.
26 |d, Art. 11.

217 1d, Art. 12:8
278 |d
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The third phase is applicable only when parties choose to appeal; thus, another review by
the Appellate Body is needed. An appeal by the party is limited to the issues of law covered in the
panel report and not about the facts of the case.?’® Different from the panel that is composed for
each dispute, the Appellate Body is permanent, consisting of seven members and appointed for
four years. The Appellate Body hears appeals of the panel reports and required to issue its report
within 60 to the most 90 days from the date of appeal.?2° The Appellate Body may uphold, modify,
or reverse the legal findings and conclusion of the panel report.?8! The report from the Appellate
Body will be adopted by the DSB and parties unconditionally.??

The last stage is the implementation of the recommendation provided by the panel and the
Appellate Body in the case of appeal. If a panel and the Appellate Body concludes that the measure
in concerned is inconsistent with the covered agreement, it will recommend the member concerned
to bring the measure into conformity with that agreement.?® Additionally, the panel or Appellate
Body can also suggest how the member implements the recommendations.?8*

The DSB is then charged with monitoring the implementation of the recommendation. This
also includes the possibility of a countermeasure when the losing party fails to implement the
ruling. Within 30 days after the date of adoption of the panel and the Appellate Body report, the
Member concerned needs to inform the DSB about its intention to comply with the

recommendation. If immediate compliance is impractical, it can be done within “the reasonable

period of time.””?®® The reasonable period of time could be?®: i) the period of time proposed by the

219 1d, Art. 17:6.

280 |1d, Art. 17:5.

281 1d, Art. 17:13.

282 |d, Art. 17:14.

283 |d, Art. 19:1.

284 |d

25 1d, Art. 21:3

286 1d, Art. 21:3(a)-(c).
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member concerned and approved by the DSB; ii) in the absence of approval by the DSB, the period
of time needs to be mutually agreed by parties within 45 days after the adoption of the panel or the
Appellate Body report; iii) a period of time determined through binding arbitration within 90 days
after the date of adoption of recommendations and rulings.

If the recommendation by the panel or the Appellate Body is not implemented within the
reasonable period of time, the prevailing party is entitled to ask for compensation. If no satisfactory
compensation is agreed within 20 days of the expiration of the reasonable period of time, the
prevailing party can request DSB authorization to retaliate.?®” The retaliation is in the form of
suspensions concessions. In suspending a concession, the prevailing party should first seek to
suspend concessions or other obligations with respect to the same sector where there has been a
violation.?® If it is not practicable or effective to suspend concessions or other obligations in the
same sector, the prevailing party may seek other sectors under the same agreement if practicable,?®
otherwise it can seek from another covered agreement.?®® As mentioned above, the retaliation is
the last resort of every dispute in the WTO. The report by the panel and the Appellate Body, as

supervised by the DSB, always recommends the Member concerned to strike down the law that is

contrary to the agreement rather than go through compensation or retaliation.

27 1d, Art. 22:2.
288 |d, Art. 22:3(a).

289 1d, Art. 22:3(b).
290 |d
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Figure 3.2: Flow Chart of WTO Dispute Settlement Process
Source: WTO Website
https://www.wto.org/english/tratop e/dispu e/disp settlement cbt e/c6slpl e.htm

2. AGRICULTURE IN THE WTO: AGREEMENT ON AGRICULTURE
Although absent from international trade discussions for some time, as the importance of
agriculture became more acknowledged and the interests of countries increasingly resulted in
conflict, the need to bring agriculture trade into the international legal order became undeniable.
After a lengthy debate on multilateral trade negotiation in the Uruguay Round, agricultural trade
finally was brought up to the international trade law discipline through the Agreement on
Agriculture.
A. Agriculture on The Uruguay Round
Debates on agriculture trade laws and policies related to world trade are not new. Some
have argued that agriculture should be treated the same as other areas of world trade. On the other
hand, others have stated that agriculture is a sector that cannot be treated the same as other trade

areas because of the complex nature of its multifunctionality. Not only agriculture has trade
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concerns, but also there are some non-trade concerns. Some of the important non-trade
considerations are food security, rural development, and environmental protection. 2%

Because of this contention, the agriculture sector was excluded from the first four
negotiation rounds of the GATT. By the fifth round, which was the Dillon Round, member
countries agreed on the oilseed tariff, though nothing beyond it.?%? During the next two rounds, the
Kennedy Round and the Tokyo Round, the U.S. demanded that an agreement on agriculture be
required for concessions in other sectors; however, because an agreement on agriculture could not
be achieved, and for the sake of other important sectors, agriculture was eventually excluded in
order to establish concessions in other areas.?®

Prior to the Uruguay Round, agriculture was still granted a “special status” within the
GATT, and domestic farm programs were regarded as sacred.?® The agricultural products were
exempted from some GATT regulations. For example, GATT Article Xl:2(a) to (c) exempts
agricultural products from the prohibition of quantitative restrictions in the case that they are
necessary to support government programs destined to control the production or marketing of a
domestic product or to prevent shortages of foodstuffs. GATT Article XVI that prohibits export
subsidies, also includes an exception for primary products.

At this time, the U.S. still maintained a measure that restricted some of the agricultural
products. When the U.S. restricted imports of milk, the Netherlands brought a case to the GATT.

The panel found that the U.S was in violation of Article XI:2, but the U.S. declined to strike down

the measure. In fact, the U.S. Congress mandated a continuation and even expansion of these

21 Fiona Smith, “Multifunctionality” and “Non-Trade Concerns” in the Agriculture Negotiations, 3 J. INT’L ECON.
L. 707 (2000).

292 McCalla, supra note 41.
23 g,

294 A J. Rayner, K. A Ingersent & R. C. Hine, Agriculture in the Uruguay Round: An Assessment, 103 THE ECON. J.
1513 (1993).
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measures. Many contracting parties saw the possibility of the U.S. terminated the GATT if the
ruling was enforced, thus, the GATT contracting parties legalized the illegal the U.S. measures by
granting a waiver pursuant to the GATT Avrticle XXV.2% As expected, this trend continued, and
even the U.S. that was usually litigious did not immediately challenge the Common Agricultural
Policy (CAP) of EU.2%

However, after more agricultural disputes arising in the GATT, at the 1982 Ministerial
Meeting, contracting parties of the GATT agreed to negotiate agricultural reform. Stated in the
November 1983 Ministerial Declaration, contracting parties would negotiate “to bring agriculture
more fully into the multilateral trade system.”?®” The willingness of major countries to negotiate
agricultural reform ensured that the agriculture sector had a high profile in the Uruguay Round.?®®

The Uruguay Round marks the first time that agriculture was comprehensively included in
the negotiation agenda. As with previous experiences, deliberating on agriculture was complex for
the WTO, and this became all more evident as the round progressed. Thus, from the beginning,
there was already pessimism regarding the conclusion of the Uruguay Round. When the deadline
for completion passed, the Uruguay Round appeared to be a failure. Over this period, the success
or failure of the Uruguay Round appeared to depend on a settlement on agriculture. As anticipated,
the delay was caused by major countries disagreeing over agricultural trade.?*

The 1986 Ministerial Declaration on the Uruguay Round stated three objectives of the

negotiation. The negotiation aimed to: i) improving market access through the reduction import

barriers; ii) increasing disciplines on the use of all direct and indirect subsidies and other measures

2% MATSUSHITA ET AL., supra note 215.
296 Id.

27 GATT L/5424, MINISTERIAL DECLARATION ADOPTED ON 29 NOVEMBER 1982 (1982).
2% Rayner, Ingersent, and Hine, supra note 294.
2% Minju Kim & Hyo-young Lee, supra note 43.
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affecting directly or indirectly agricultural trade; and iii) minimizing the adverse effects of sanitary
phytosanitary regulations and barriers can have on trade in agriculture.® The agricultural
negotiation was dominated by the Quad, the most powerful consensus brokers, consisting of the
U.S, Canada, EU, and Japan. In addition to the Quad, the Cairns Group, a coalition of some
agricultural exporting countries, surprisingly also had a role in the negotiation. In 19867-1987, the
initial proposals by each country and the Cairns Group were circulated. By 1990, agricultural

offers were submitted by the Quad and the Cairns Group, as appeared in Table 3.4.

Policy Area Country/Group of Countries
The U.S. The Cairns Canada EU Japan
Group
Internal support | Reduction Reduction Reduction by | Reduction by | Reduction
Commitments by no less by less no 50% 30% for by 30% in
than 75% for | than 75% AMS real terms
commodity- commodities,
specific 10% other
support and commodities
30% for
non-
commodity
specific
support
Implementation | 10 years 10 years 10 years 10 years 10 years
period from 1991- | from 1991- | from 1991- from 1986 from 1986
1992 1992 1992
Base year 1986-1988 1988 1987 (crops), | 1986 (after 1986 and
1988 ‘credit taken) | 1988
(livestock)
Border Tariffication | Tariffication | Tariffication | Tariffication | Tariffication
protection with not basic
Modality conditions approach
Products to be All products | All products | All products | All products
tariffied except those | except table
subject to wine, dried

300 GATT, MINISTERIAL DECLARATION ON THE URUGUAY ROUND (1986).
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nan-tariff grapes,
measures processed
explicitly cherries and
allowed by some fruits
the new or and
revised vegetables
Article XI: 2
Export Elimination
competition of export
Commitments subsidies
and export
restrictions

Table 3.4: Agricultural offers 1990
Source: Zuhair Hassan, Agreement on agriculture in the Uruguay Round of GATT: from Punta
del Este to Marrakesh

As seen above, despite some differences, there were also common grounds between the
countries. The negotiation was particularly tough for Japan that is known for its extreme
sensitivities over the agricultural sector. Before submitting the offer, in the initial proposal, Japan
raised the issue of food security. Japan’s position was reasonable, considering its level of food
self-sufficient is only 39%.%°! Thus, on the offer, Japan wanted to abolish the export restrictions.
In addition to the low level of food self-sufficient, wheat and dairy products are sensitive products
in Japan. Rice is even considered a sacrosanct product in Japanese politics.3%? Thus, Japan made

an extremely difficult political decision to open the market for the agricultural products including

rice .33

301 Schoenbaum, supra note 30.

302 Ministry of Foreign Affairs of Japan, JAPAN’ s CONTRIBUTION IN THE URUGUAY ROUND NEGOTIATION,
https://www.mofa.go.jp/policy/economy/uruguay/mark.html (last visited Nov 30, 2018).

303 Kazuhito Yamashita on his work “Japanese Agricultural Trade Policy and Sustainable Development” best
elucidates the difficulty of the agriculture negotiation for Japan. While negotiating in the Uruguay Round, the
Japanese Diet had twice passed resolutions that prohibited a single grain rice from entering the Japanese market. At
4 o’clock in the morning, just few hours before the Uruguay Round was concluded, the Japanese Prime Minister
announced to the nation on the TV that the government had finally accepted opening up the domestic market to
foreign rice under the tariff quota required by the special treatment of rice with regards to tariffication. In the same
year, Japan had an extraordinarily poor harvest because of cold weather producing less than 26% of rice than in a
normal year. The general perception was opening the Japanese rice market was inevitable. Without the poor harvest,
there might have been a different outcome to the negotiations.
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With the anticipated time frame became unfeasible, the countries conducted intensive
consultations during the last three quarters of 1991.3% In November 1991, negotiators achieved
significant progress in clarifying the technical issues and identifying political options.®*® However,
the U.S. and the EU remained different mainly about the volume of reductions on export subsidy.
Most of the year 1992, the U.S. and EU were extensively negotiating, and in November 1992, the
U.S. and the EU signed the Blair House Agreement that settled their differences concerning export
competition and domestic support.%® It is said that the Blair House Agreement paved the way for
the conclusion of agricultural negotiation. The Uruguay Round was finally completed after seven
and a half years of negotiation, which was four years after the initial deadline. The WTO members
agreed on bringing agriculture under WTO law through the Agreement on Agriculture.3%

B. Agreement on Agriculture

Known as the three pillars, the focus of the Agreement on Agriculture (AoA) are domestic
support, market access, and export restrictions. The AoA contains commitments from members
to reduce the distortion on agriculture trade caused by high tariffs, domestic support, and export
subsidies.
I.  Market Access

As aforementioned, market access was the priority of the agricultural negotiation, and it is
also the first issue addressed in the AoA. There are two goals with regard to market access. The
first is to employ the tariffs-only principle in which members need to tariffy their agricultural

products. The conventional wisdom is that tariffs are the WTO’s trade-restrictive measures of

304 Zuhair A. Hassan, Agreement on agriculture in the Uruguay Round of GATT: from Punta del Este to Marrakesh,

15 AGRICULTURAL ECON. 29 (1996).
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choice due to its transparency. Article 4.2 of AoA, as follow, specifically prohibits the use of non-
tariff barriers (NTBs) with some exceptions.

“Member shall not maintain, resort to, or revert to any measures of the kind which have
been required to be converted into ordinary custom duties, except as otherwise provided
forin Article 5 and Annex 5.”

The footnote to AoA Article 4.2. defines the NTBs as followed:

“These measures include quantitative import restrictions, variable imports levies,
minimum import prices, discretionary import licensing, non-tariff measures maintained
through state-trading enterprises, voluntary export restraints, and similar borer measures
other than ordinary custom duties, whether or not the measures are maintained under
country-specific derogations from the provisions of GATT 1947, but not measure
maintained under . . . non-agriculture-specific provisions . . . of the other Multilateral
Trade Agreements in Annex 1A to the WTO Agreement.”

One of the challenges of the tariffication is “dirty tariffication.”3% To calculate the tariff equivalent
of a non-tariff-measure, members used the price-gap method; the price gap method is that the new
tariff equals the difference between the domestic market price to the world market price.>®® The
pertinent base period was the years 1986-1988 that were characterized by a sharp price gap
between the domestic price and the world market price.3!° Consequently, very high tariffs are very
common.

This is why conversion to tariffs-only principle does not necessarily improve the market
access if members still impose high tariffs. Thus, the second goal is to reduce the newly calculated
tariff lines. According to the Modalities Agreement, the developed countries agreed to reduce their
overall tariffs by 36%, and by at least 15% for any product category within the implementation

period from 1995-2000. Developing countries, on the other hand, reduce the overall tariffs by 24%

308 MELAKU GEBOYE DESTA, LAW OF INTERNATIONAL TRADE IN AGRICULTURAL PRODUCTS, FROM GATT 1947 TO
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with a minimum of 10% within the same period of time. The least developed countries were not
required to enter the reduction commitment.3!*

Removing quotas through tariffication could potentially create the danger that pre-existing
market access for exports would be lost, especially when and if tariffication led to prohibitively
high tariffs. Thus, to avoid this issue, the WTO members need to guarantee minimum market
access based on the past market penetration through import-favoring tariffs quotas. Based on the
Modalities Agreement, in the case that an imported product had less than 5% of market share in
the past, then the quota had to be calculated so as to satisfy at least a 3% market of domestic
consumption in the base period 1986-1988.%1? Later, the market access had to be increased to at
least 5% by the end of the implementation period in 2000.3'® If the imported product had 5% or
more of market access historically, the percentage had to be preserved and increased over the
implementation period.3* Moreover, any expansion of access opportunities under the tariff quota
system has to be provided on an MFN basis.>*®

As stated in Article 4.2 above that the there is a broad exception of the tariffication found
in Annex 5 and Article 5 of the AoA. Annex 5 allows under certain conditions a special treatment
of two categories of products. The first products are products being subject to the special treatment
due to its non-trade concerns such as food security and environmental protection. The second

agricultural products are “predominant staple in the traditional diet of a developing country

311 WTO, MODALITIES FOR THE ESTABLISHMENT OF SPECIFIC BINDING COMMITMENTS UNDER THE REFORM
PROGAMME (1995),
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=2ahUKEwiV7v3xkIDFAhXGITQI
HfrFBCcUQFjAAegQIBhAC&url=https%3A%2F%2Fwww.wto.orq%2Fenglish%2Ftratop _e%2Fagric_e%2F1993 u

r_modalities w24 _e.pdf&usg=A0vVawlMHY1yHxInQAdb_ma-C5vH (last visited Dec 1, 2018).
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Member.” Japan, Korea, and the Philippines reserved the special treatment for rice while Israel
used the option for sheep meat and cheese.>'® Japan later dropped the special treatment for rice.3'’

The exception in Article 5 of AoA is the Special Agriculture Safeguard (SSG) Provision
that is available for all members of the WTO, though must meet some requirements first. In order
for a government to utilize the Special Safeguard provisions, there are two requirements. First, the
SSG can only be used on products that were tariffied.>!® Second, SSG can only be utilized if the
government reserved the right to do so under their schedules of commitments on agriculture. The
SSG, in general, allows a member to either: i) temporarily restrict imports of a product; ii) impose
quota; or iii) increase in tariffs above the bound rate, if the country’s domestic industry is injured
or threatened with injury as a result of a surge in imports.

There are two ways to decide whether a surge in imports exists. The first is based on the
volume of imports. According to the SSG, the remedies above are available, provided the yearly
volume of imports in any given product is more than the threshold level of 105-125% of the import
volumes of the preceding three-year period.®'® The second alternative is based on the prices
dropped. The SSGs may be used if a product’s import prices drop below a certain trigger price;
the threshold is defined by the average price in the three years period 1986-1988.32° For example,

undercutting the trigger prices by 40% may allow the member to impose an additional 10% duty

surcharge while undercutting by 60% would justify a 20% surcharge.®?* Currently, there are thirty-
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nine WTO members that reserve the right to utilize SSG with Switzerland reserving for 961
products and Norway with 581 products.3??
Il.  Domestic Support

Besides tariffication and further reducing the tariffs, another commitment contained in the
AOA is to reduce domestic support in favor of domestic agricultural producers. Whereas the AoA
does not define the term “domestic support,” it employs the technical language (subsidies) defined
in the SCM Agreement. Thus, part IV of the AoA covers all financial contributions or income
support measures by a member that confer a benefit to a specific recipient.®?® The domestic support
reduction commitments of each member are included in part IV of each country’s schedule.?*

There are three types of subsidies: the amber box, the blue box, and the green box. The
amber box covers the support measures that are trade-distorting, such as market price supports.
The blue box captures the support measures that are only allowed if they are decoupled from
production while the green box is permitted subsidy because it is viewed as no or minimal effect
of trade-distorting.

The objective of the AoA is to reduce the subsidies in the amber box. The first step to
reduce the trade-distorted domestic support is to measure the aggregate support itself. The WTO
members agreed to a measurement formula called Aggregate Measurement of Support (AMS).

Article 1(a) of AoA defines AMS as:

“the annual level of support, expressed in monetary terms, provided for an
agricultural product in favour of the producers of the basic agricultural product or
non-product-specific support provided in favor of agricultural producers in general.

322 \WWTO, SPECIAL AGRICULTURAL SAFEGUARD G/AG/NG/S/9/REV.1 (2002).

323 The term “subsidy” is used several times in the AoA. For example, Art.3.1 states that Part IV of each Member’
Schedule constitutes commitments “limiting subsidization.” Similarly, AoA Annex 3 lists support measures that
include price support or direct payment “or any other subsidy.”
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There are two types of AMS. The first one is product specific that is calculated for every
product receiving one of the three different types of domestic support: i) market price support; ii)
non-exempt direct payment; and iii) other non-exempt measures.>® The second type is non-
product specific. If the calculation of the AMS is impracticable, the member should use the
Equivalent Measurement Support (EMS). The “total AMS,” defined as the sum of the product-
specific AMS, non-product specific AMS, and the EMS,3?° serves as a benchmark for maximum
support at the end of the implementation period.3?” Members agreed to reduce their total AMS by
20% by the end of the implementation period 2000. Developing countries committed to reduce
their total AMS by 13.3% over nine years while least developed countries are not required to fulfill

any reduction commitments.

Aggregate _includes | product Specific R Calculated for
Measurement \ every product
Support
(AMS) Non-product
Specific

Equivalent Measurement Support
(EMS) is used when the above
AMS is impracticable.

Total AMS

Figure 3.3: AMS Formula
Source: WTO Agreement on Agriculture

825 1d, Annex 3.8.
26 1d, Art. 1(h).
827 1d, Annex 3.8.
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Several measures are exempt from AMS calculations. The support measures need not be included
in the calculation of the AMS if the product-specific does not exceed 5% of the overall value of
the production of that agricultural production in the year concerned. The same with non-product
specific, it will be exempted if the support does not exceed 5% of the total productions’ value.?®
Whereas for developed countries the de minimis level is 5%, the level for developing countries is
10%.329

In addition to exemption above, the blue box subsidies and the green box subsidies are
excluded from AMS calculations. Similarly, investment subsidies and agricultural input subsidies
of developing countries are not required to be counted in the AMS to encourage agricultural and
rural development.®*® Concerning the blue box support measures, Article 6.5 of AoA support
measures that fall under the blue box are:

“[d]irect payments under production limiting programmes shall not be subject to the
commitment to reduce domestic support if: (i) such payments are based on fixed area
and yield; or ii) such payments are made on 85% or less of the base level of production;
or iii) livestock payments are made on a fixed number of head.”

The reason being that blue box measures are not required to be reduced because, arguably, it
requires farmers to limit production. Generally, as regulated by the AoA, direct payments under
production limiting programs are excluded from the calculation of the current total AMS.33!

The green box is for supporting measures that have no or minimal trade-distorting effects.
Annex 2 paragraph 1 of AoA specifically states that supporting measures can be qualified for the

green box if:

328 1d, Art. 6.4.
329 1d, Art. 6:4(hb).
330 1d, Art. 6.2.
31 1d, Art. 6.5(b).
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(a) the support in question shall be provided through a publicly funded government
programmes (including government revenue foregone) not involving transfers from
consumers; and,

(b) the support in question shall not have the effect of providing price support to
producers.

In addition to the conditions above, Government Services Programmes with conditions are allowed
under Annex 2 paragraph 2 of AoA. Government Services Programmes covered by this provision
fall into two groups: government programs do not involve direct payments and involve direct
payments. Examples of the programs that do not involve direct payments are certain general
services®®, public stockholding for food security purposes,®*? and domestic food aid.®3* Direct
payments that fall under the green box are decoupled income support, income insurance and
income safety-net programs, payments for relief from natural disasters, structural adjustments
assistance, payment under environmental programs, and payments under regional assistance
programs.3%
[1l.  Export Competition

In addition to the two pillars of market access and domestic support, the last pillar of the

AOA is the export competition i.e. export subsidies. There is a different approach between the use

332 1d, Annex 2 para. 2. Policies under the general services involve expenditures (or revenue foregone) in relation to
programs that provide services and benefits to agricultural and rural community. The programs include but are not
restrict to the following list: i) research in connection with environmental programs and relating to a particular
product; ii) pest and disease control; iii) training services; iv) extension and advisory services; v) inspection
services; vi) marketing and promation services, and vii) infrastructural services.

333 1d, Annex 2 para. 3. Some conditions on this program is that the public stockholding for food security purposes
forms an integral part of a food security program identified in the national legislation. The volume and accumulation
of the stocks need to correspond to predetermined targets related solely to food security. Moreover, the process of
stock accumulation and disposal have to be financially transparent. The food purchases by the government must be
made at current market prices and sales from food security stocks must be made at no less than the current domestic
market price for the product and quality in questions.

334 1d, Annex 2 para. 4. Eligibility to receive the food aid must be subject to clearly defined criteria related to
nutritional objectives. The aid must be in the form of direct provision of food to those in concerned or to allow
eligible recipients to buy food either at market or at subsidized prices. Similar to the requirement of previous
services, the financing and administration must be transparent.

335 1d, Annex 2 paras. 2-13.
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of export subsidies in the general subsidy regime regulated by the SCM Agreement and in the
AO0A. The AoA allows certain export subsidies under some conditions. First, members have to list
all export subsidies in their schedule separately for each agricultural product. Second, a member
may only use export subsidies listed in AoA Article 9.1 Lastly, a member may not exceed the
commitment they made with regard to both the quality and quantity of the scheduled subsidies.

The SCM that regulates the general subsidy regime, on the other hand, prohibits the use of
all types of export subsidies.>* However, in the US-Upland Cotton, the Appellate Body confirmed
that the SCM Agreement should be used for guidance in interpreting AoA provisions when
appropriate.3¥” Thus, they are not mutually exclusive per se but rather both agreements display the
remaining specialty of agricultural trade in the WTO system.338

Pursuant to article 1(e) of AoA, export subsidies are all subsidies contingent upon export
performance, although there is no exact definition of “contingent upon export performance.”>*
Article 9.1 of AoA lists six different kinds of export of subsidies that are allowed but subject to

reduction:34°

a) the provision by governments or their agencies of direct subsidies, including
payments-in-kind, to a firm, to an industry, to producers of an agricultural product,
to a cooperative or other association of such producers, or to a marketing boarding,
contingent on export performance;

b) the sale or disposal for export by governments or their agencies of non-commercial
stocks of agricultural products at a price lower than comparable price charged for
the like product to buyers in the domestic market;

c) payments on the export of an agricultural product that are financed by virtue of
governmental action, whether or not a charge on the public account is involved,
including payments that are financed from the proceeds of a levy imposed on the

3% WTO SCM Agreement, Art. 3: “Except as provided in the Agreement on Agriculture, the following subsidies,
within the meaning of Article 1, shall be prohibited: (a) subsidies contingent, in law of in fact, whether solely or as
one of several conditions, upon export performance.”

337 WTO Appellate Body Report US-Upland Cotton, para. 571.

338 DESTA, supra note 308.

3% WTO, supra note 40, Art. 1(e).
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agricultural product conferenced or on an agricultural product from which the
exported product is derived;

d) the provision of subsidies to reduce the costs of marketing exports of agricultural
products (other than widely available export promotion and advisory services)
including handling, upgrading and other processing costs, and the costs of
international transport and freight;

e) internal transport and freight charges on export shipments, provided or mandated by
governments, on terms more favorable than for domestic shipments;

f) subsidies on agricultural products contingent on their incorporation in exported
products.

The wording of the provision makes it clear that the listed measures, without any need for further
examination, are export subsidies.34

As mentioned above, the members need to include the export subsidies commitments in
the member’s schedule. Article 9.2 of the AoA states that if a member indicates commitment levels
by budgetary outlay, a member needs to indicate the maximum amount of such subsidies for each
agricultural product or product group per year.>*? In the case of export quantity reduction
commitments, a member needs to identify the maximum quantity of each agricultural product
receiving a subsidy.>**> Members also agreed to reduce the outlays and quantities by 36% and 21%
respectively over a six-year period commencing in the year 1995.3* The base period was the year
1986 to 1990.34° Developing countries had the flexibility to implement the reduction commitments
over a period of up to 10 years, whereas the least developed countries were exempt from the

reduction commitments.3*¢ In the WTO Ministerial Conference in Nairobi, developed members
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must immediately eliminate the remaining scheduled export subsidy entitlements as of 2015 while
developing countries must eliminate the export subsidy by the end of 2018.34’

Besides the export subsidies, there is a brief statement with regard to export prohibitions
in the AoA. Agricultural export restrictions are a policy area that remained “under-regulated” in
the Uruguay Round.34® While most of the regulation is about the restriction on limiting agricultural
imports, there is a minimal rule about export restrictions. In principle, GATT prohibits any
quantitative restriction both for imports and exports. However, Article XI:2 of GATT permits:

a) Export prohibitions or restrictions temporarily applied to prevent relieve critical
shortages of foodstuffs or other products essential to the exporting contracting party;

b) Import and export prohibitions or restrictions necessary to the application of
standards or regulations for the classification, grading or marketing of commodities
in international trade;. . .

Article 12 of the AoA is in the same tone with GATT Article XI:2 that permits export restrictions.
Avrticle 12 of the AoA states that:

1. Where any Member institutes any new export prohibition or restriction on foodstuffs in
accordance with paragraph 2(a) of Article X1 of GATT 1994, the Member shall observe
the following provisions:

a) the Member instituting the export prohibition or restriction shall give due
consideration to the effects of such prohibition or restriction on import Members’
food security;

b) before any Member institutes an export prohibition or restrictions, it shall give
notice in writing, as far in advance as practicable, to the Committee on Agriculture

., and shall consult upon request, with other member having a substantial
interests as an importer with respect to any matter related to the measure in
question. . .

2. The provisions of this Article shall not apply to any developing countries Member,
unless the measure is taken by a developing country Member which is a net-food
exporter of the specific foodstuff concerned

347 WTO/WT/MIN915)/45/WT/L/980, EXPORT COMPETITION: MINISTERIAL DECISION OF 19 DECEMBER 2015.
348 Giovanni Anania, Agricultural Export Restrictions and the WTO: What Options Do Policy-Makers Have for
Promoting Food Security?, International Centre for Trade and Sustainable Development Working Paper, Geneva
(2013).
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However, there has been a notion of introducing more stringent WTO rules for export
restrictions, especially after the severe food price spike of 2007-2008. In 2008, the rice market
experienced volatility, unlike any seen in modern history.*® The crisis can be dated to an
announcement made by India, the world’s largest rice exporter, to ban the export of non-basmati
rice crops.®® This decision shocked both rice-importing and rice-exporting nations. The
Philippines, the world’s largest rice importer, was sent into a panic. Thailand, another major rice
exporter, put the world into another shock when it petitioned for the creation of an Organization
of Rice Exporting Countries to regulated supplies and prices in a cartel-like system resembling
Organization of the Petroleum Exporting Countries (OPEC).*%! Although the organization was not
established, the announcement alone was enough to raise the market price even more. During the
first four months of 2008, the price of a ton of rice on the world market went from $300 to
$1,200.%2 In mid-May of 2008, the price started to decrease when Japan and the U.S. announced
that Japan was allowed to re-export the American rice that held as a reserve in Japan to the
Philippines.3>® However, Japan never really released rice to the Philippines.®®* In early June, the
Philippines finally received the rice from the Viet Nam and no longer needed the rice held by

Japan. Although the price started to drop, much damage remains. Governments and ordinary
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consumers cannot be confident that the global food system will not face the crisis again, especially
after the market psychology had completed changed. 3%°

Since the rice crisis, the term “food security” has become an integral part of the WTO
negotiations. Japan, especially that is very dependent on the importation of food products, wants
that export restriction to be subjected to the same level of import restrictions, such as more
substantial and transparent communication.
3. DOES AGREEMENT ON AGRICULTURE CREATE FAIR TRADING SYSTEM?

Notwithstanding the claim by the WTO that it is not only a free trade institution but also
an organization that promotes development for less developed countries, many of the developing
countries rejected the notion. Especially in the agriculture sector, developing members soon
claimed there were only slight improvements in the agricultural trade for them.**® When the idea
of a new negotiating round was raised, there was initial resistance by the Like-Minded Group of
developing countries led by India and Indonesia. This is because there was a sense of grievance
felt by developing countries about the conclusion of the previous Uruguay Round. The broad
understanding of the Uruguay Round was that developing countries accepted disciplines in new
areas such as services trade, intellectual property, and investment in return of market access
concessions by developed countries in the areas of agriculture and clothing.>" Developing
countries perceived that the developed countries had made use of significant trade-distorting
domestic subsidies, had been big users of export subsidies, limit the market access to developing

countries’ products by using the safeguard mechanism.>*® Thus, the developing members agreed
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to negotiate only if developed countries guaranteed that the negotiation would be a development
round, and the needs and interests of developing countries, including food security and rural
development, would be placed at the Doha Work Program. Throughout the Doha Round,
developing members have frequently voiced its interests and submitted proposals, while also
sharing its concerns that they were worried the U.S. and the EU would put aside developing
members interests as happened in the Uruguay Round.
A. Developed Members Agricultural Support

One of the main contentions between developed and developing members in the agriculture
sector is the use of domestic support and export subsidies. The main argument of this backlash is
that the AoA exempts many of the traditional subsidies utilized by developed countries and thereby
achieved minimal domestic subsidy reductions.®*° As explained in the previous chapter, the AoA
requires countries to reduce domestic subsidies based on an Aggregate Measure of Support (AMS).
Compliance is measured through the calculation of the current total AMS, which included only
those subsidies deemed to be most trade-distorting, the amber box subsidy. The AoA, however,
excludes certain direct payments to the farmers under a production-limiting program, called the
blue box subsidy, and certain de minimis subsidies from the calculation of the AMS. The AoA also
excludes the subsidy reduction obligation certain measures deemed to have minimal or no trade-
distorting effects, namely the green box subsidies.

Part of the reason why the blue box and green box category are included in the AoA is due
to the Blair House Agreement between the EU and the U.S. that was concluded at the end of the
Uruguay Round. What countries were not aware in the beginning of the conclusion of the AoA,

the wording of the blue box are intended to embrace the deficiency payments in the U.S under the

39 Carmen Gonzalez, Institutionalizing Inequality: The WTO Agreement on Agriculture, Food Security, and
Developing Countries, 27 COLUMB. J. ENVTL L. 433 (2012).
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1990 Food, Agriculture and Conservation Trade Act and the arable area payments by the EU under
the EU’s compensation payment as part of 1992 “MacSharry reforms.”3%® This later raised
controversy as it is insofar stated that the AoA was essentially an agreement between EU and the
U.S despite its formal inclusion in the final Marrakesh agreement of 118 countries.%! The U.S.
and EU agricultural trade policies particularly garner international attention for several reasons.
First, the U.S. and EU are countries with the highest agricultural subsidies in the world.*®? Second,
both countries are major producers, consumers, exporters, and importers of many agricultural
commaodities; thus, the behavior of producers, consumers, and marketing firms can influence the
world markets.®® Third, ever since the inception of GATT and later WTO, the U.S. and EU have
played a major role in international trade negotiations.34
I.  Support by the European Union
The Treaty of Rome, which established the European Economic Community in 1957,
provides for a common market in agriculture among members states in order to increase farm
productivity, ensure a fair standard living for farmers, stabilize agricultural markets, assure the
availability of supplies, and maintain reasonable prices for consumers.®® To achieve these

objectives, the EU launched its most important policies namely, the Common Agricultural Policy

360 One of the reasons why the Uruguay Round was concluded later than the original scheduled was because of the
rising tension between the U.S. and the EU with regards to subsidies. From 1990-1992, most of the negotiation in
the Uruguay Round was dominated by the conversation between the U.S. and the EU. In November 1992, the EU
and the US concluded the Blair House Agreement that to be said paving the way to the conclusion of the Uruguay
Round. Part of the agreement written in the Blair House was to have the blue box and the green box excluded from
the trade-distorting subsidies.
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(CAP) in 1962.%% From the day of its founding until now, the CAP has been widely criticized for
stimulating surplus production and rewarding intensive agricultural at the expose of extensive or
sustainable agriculture.®®’

When it was first introduced, the CAP heavily utilized a trade-distorting type of support,
which was price support. For each commodity, the Council of Agricultural Ministers annually set
a minimum price that farmers should receive for their products.®® To ensure that this price would
be maintained, EC officials also set an intervention price, and when the free-market price for any
commodity fell below the intervention price in any part of the community, member-state
authorities were required to purchase stocks to support the price.®° In addition to that, under the
CAP, huge commodity surpluses resulting from government intervention were sold on world
markets through the use of export subsidies. The CAP also provided an export subsidy to private
firms that sold agricultural products on world markets and because of that, the EU has become a
major food exporter.37

Since then, the CAP had undergone several changes, especially in 1992, when the AcA
was in negotiation in the WTO. Because in the talk of the AoA, there was an intense pressure to
reduce the price support that is trade-distorting, the EU undertook the CAP reform, which also
called the MacSharry Reform. The MacSharry Reform focused on cutting the support prices and
introduced arable subsidy so it could meet the AoA requirements, especially the blue box, while

still maintaining export subsidies. The basic elements of MacSharry are®’! i) that levels of price

support would be substantially reduced, bringing them much closer to world market levels; ii)
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farmers would be compensated for their loss of revenue through a system of acreage payments;
i1i1) the compensation would, however, be “modulated.” “Small” farmers would be compensated
in full, but beyond a certain size, only partial compensation would be paid; and iv) compensation
would be linked to a set-aside scheme. The MacSharry also includes a number of “accompanying
measures” such as the Environmental Action Program and Community-financed Pre-retirement
scheme.3"? Environmental Action Program is to give recognition of the dual role for farmers as
producers and as stewards of the countryside and to encourage farming practices that are less
intensive and more in tune with environmental constraints.®”®> The Community-financed Pre-
retirement scheme enables farmers aged 55 years or more but not in receipt of a pension, to retire
early.37

Another reform was taken from 2000 to 2003. Similar to the reform taken in 1992, one of
the objectives of the reform was to “help prepare the Union for the next WTO Round.”3”® These
reforms have been predicated upon the need to win acceptance of the WTO community in the
Doha Round negotiation. Under the 1992 CAP, the EU still provided price support for certain
commaodities such as cereal. In the 2003 CAP reform, the price support for all commodities was
aimed to be completely abolished. This shows that the WTO discipline plays a pivotal role in
shaping the approach by the EU on its support to its farmers.

In June 2003, as agreed in Luxembourg, the EU enacted Single Payment Scheme (SPS) in
which the farm subsidy payments shifted towards the green box type of subsidies that provides

decoupled income support to farmers.®’® Part of the reason why the EU shifted its support from
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blue box to green box is to secure the SPS under WTO rules as there was a demand from WTO
developing members to abolish the blue box subsidy, although the EU insisted on keeping it.

The SPS focused on two pillars: direct support for farmers/market measure and rural
development.®”” The SPS includes two components, the Single Farm Payment (SFP) and the Single
Area Payment Scheme (SAPS). One of the major changes introduced by the 2003 CAP reform is
the so-called “decoupling of a majority of direct payments from production.” Direct payments
were provided on a hectare basis and have been transformant into a single payment, the SFP, linked
to entitlements based on the value of historical subsidy receipts.3’® The decoupled direct payment
works as basic income support for producers. This, however, does not mean that the EU completely
abolished direct payment linked to production as in 2009, 15% of the payment still linked to
production.

Following the 2003 reform and the EU enlargement in 2004 and 2007, the direct payments
in the new Member States were gradually introduced in the period 2004-2013 through the phasing-
in mechanism. Thus, some member states still employ the SAPS, which is a uniform payment per
hectare up to a national ceiling. Under the SAPS, farmers have no obligation to produce, but the
land should be maintained in good agricultural and environmental condition. The EU also has been
proactive in providing national aid schemes in times of crisis. The aid comes in the form of aid
packages, tax exemptions, interest concessions on loans, reduced social security contributions,
investment assistance or loans, and market support. In 2009 following the dairy crisis, market
support measures including temporary export refunds for dairy products, public purchases in

addition to regular intervention ceilings were activated.®”®
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In January 2015, the SPS was replaced by the Basic Payment Scheme (BPS). There was
no significant difference between the SPS and the BPS as the goal of the BPS is to move towards
amore uniform level of support between the Member States.3% This was to ensure a more equitable
distribution of direct support between farmers. The Members States could choose from options
provided:38!

e The basic model is the flat rate from 2015

e From which the member states may derogate by differentiating the values of payment

entitles (PEs) on the basis of farmers’ direct support for 2014 with different options:
o If the Member still decides to reach a uniform value by the end of the period of
convergence that is 2015-2019, it applies the so-called flat rate by 2019;
o If the Member States decides to apply a longer transition, it applies a “partial
convergence,” which takes several forms as framed by the EU legislation.
In addition to that, under the BPS, the greening payment, which is a support for farmers that use a
sustainable method of farming as defined by the EU, will be paid a flat rate payment or as a
percentage of the BPS of the individual farmer.

In June 2018, the EU presented legislative proposals on the CAP beyond 2020. For the
2021-2027 period, the EU proposes an ambitious total budget of €365 billion and an additional
€10 billion to support specific research and innovation in food, agriculture, rural development, and
the bioeconomy.®? The CAP retains the direct support for farmers and rural development as its
pillars.33 EU plans to increase the level of support per hectare for small and medium-sized farms

and specific products sector undergoing difficulties will continue to benefit from additional
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support.34 The EU also aims to encourage new generations of farmers. Young farmers will get
special attention as a minimum of 2% of the direct support payment will be set aside specifically
to help young farmers that can include an increased “installation allowance” of up to €100,000. *&
Il.  Support by the United States

While the EU has the CAP, the U.S. has a very similar legislative piece known as the Farm
Bill. Similar to the CAP, the Farm Bill by the U.S. also undergoes a routine change every four to
five years. The history of Farm Bill can be traced back to the Great Depression when the U.S.
experiences a widespread hunger despite the overproduction of agricultural production and falling
commodity prices.®® To overcome these issues, President Roosevelt signed the Agricultural
Adjustment Act of 1933 (AAA) that established programs that allowed the federal government to
purchase surplus crops from farmers.3®" In the 1930s, the Farm Bill traditionally focused on a
handful of staple commodities such as corn, soybeans, wheat, cotton, rice, dairy, and sugar. Farm
Bills have grown in breadth in recent decades. It has expanded to cover not only several
commodities but also horticulture products. 38

Until now, the Farm Bill has undergone significant changes. Before 1996, the U.S. used a
similar method to the EU price market support called deficiency payments. Under deficiency
payment, the U.S. government provided compensation to the farmers or producers of a commodity

for all or part of a difference between the government-guaranteed price and the market price of the

commodity.
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A drastic change occurred in 1996 when the U.S. Congress proclaimed it was the time for
the U.S. government to let the free market manage farm incomes. Since at that time, the AoA was
enacted and prohibited the production-linked subsidy, through the Freedom to Farm Act, the U.S.
government pulled out the price supports and introduced seven-year Production Flexibility
Contracts (PFC). To comply with the WTO regulation, through PFC, the U.S. government instead
provided annual payments to eligible farmers with eligible cropland, and payments were based
upon historical yields and acreage, not current production.®3®

In 2002, the U.S. government replaced the PFC with the Direct and Counter-cyclical
Payment Program (DCP). Direct payment is similar to the PFC in which fixed payments are made
for eligible commodities. The 2002 Farm Bill set the payment rate for each commodity. The
payment rate did not change and was not affected by the current production or market price
effect.>® Besides the direct payment, the U.S. government revived a similar method with
deficiency payments called Counter-cyclical payments. Counter-cyclical payments worked as
payments for covered commodities whenever the effective price for the commaodity is less than the
target price.

The latest Farm Bill enacted is the 2018 Farm Bill consisting of twelve titles encompassing
commodity price and income supports, farm credit, trade, agricultural conservation, research, rural
development, energy, and foreign and domestic food programs among other programs. For the
commodity programs, the U.S. government restructures the domestic support by eliminating the

DCP program. Under the new farm bill, farmers may choose between two programs to respond to

adecline in either price or revenue. The first one is Price Loss Coverage (PLC), which is a counter-
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cyclical price program that makes a farm payment when the farm price of a covered crop declines
below its “reference price.”%** The second program is Agricultural Risk Coverage (ARC), which
is a revenue-based program to cover a portion of a farmer’s loss when crop revenue declines.>%?

Besides the supports above, the U.S government also provides additional support such as
loans and crop insurance through the Federal Crop Insurance Act that protect the farmers from
price volatility and unexpected disasters. The federal crop insurance program makes available
subsidized crop insurance to producers who purchase a policy to protect against losses in yield,
crop revenue, or whole farm revenue.®® There are basically two types of insurance: i) crop-yield
insurance; and ii) crop-revenue insurance. While insurance against poor crop yields has been
available for many years, the crop revenue is relatively new to protect farmers from low income
even when yields are not.3%

Crop-yield insurance consists of Crop-hail and Multiple Peril Crop Insurance (MPCI).
Many farmers purchase Crop-hail coverage because hail has the unique ability to damage a
significant part of a planted field while leaving the rest undamaged.®*> MPCI, on the other hand,
covers loss of crop yields from all types of natural causes, including drought, excessive moisture,
freeze, and disease.>® For the crop revenue insurance, it is a form of insurance that protects a

farmer’s revenue whenever low prices, low yields, or a combination of both causes revenue to fall

below a guaranteed level selected by the farmers.®®” In addition to insurance, USDA’s Farm

391 Johnson and Monke, supra note 388.
392 Id.

393 Id

3% Ag Decision Maker, CROP INSURANCE, https://www.extension.iastate.edu/agdm/crops/html/al-54.html (last
visited Mar 23, 2019).

3% Crop Insurance: How it Works, https://cropinsuranceinamerica.org/about-crop-insurance/how-it-works/ (last
visited Mar 23, 2019).

396 |d

397 Economic Research Service, REVENUE INSURANCE, https://www.ers.usda.gov/topics/farm-economy/farm-
commaodity-policy/farm-policy-glossary/#Capacity%20&%20Infras%20Prog (last visited Mar 23, 2019).

129



Service Agency (FSA) also provides direct farm loans to family-size farmers and ranchers who
cannot obtain commercial credit from conventional lenders.3%

In terms of export subsidies, although based on Nairobi Ministerial Conference, the export
subsidies are abolished, the U.S. government introduces Agricultural Trade Promotion Program
(ATP). In early 2018, citing its concerns over national security and unfair trade practices, the
Trump Administrations increased the tariffs on certain imported products in general and
particularly on China’s products entering the U.S. Several U.S. trading partners affected by this
measure responded to retaliate by also increasing their tariffs targeting various U.S. products
especially agricultural commodities.®* To help offset the adverse effects of the retaliatory tariffs,
the U.S. government gives funds to provide cost-share assistance to eligible U.S. agricultural
organizations to promote U.S. food and agricultural goods overseas and developed new markets.*
This funding is available to all sectors of agriculture and made available for trade promotion
programs, including but limited to consumer advertising, public relations, point-of-sale
demonstrations, participation in trade fairs, and exhibits, market research, and technical
assistance.

B. Revisit the Blue Box and Green Box Subsidy
Following the inclusion of agriculture in the WTO discipline, members were aware that

the enactment of AoA alone would not be a panacea for agricultural trade problems. As a matter

of fact, developing members asserted that AoA did not really help their agricultural trade.*%? The
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U.S. and EU particularly have been shifting their support out of the amber box, which is subject
to reduction into the blue and the green box to avoid reductions.

Many of the developing members criticize the use of the blue box and the green box subsidy
by the EU and the U.S. According to the U.S. and EU, the subsidy is allowed because it has no or
minimal effects on trade distortion, however, others disagree. For example, the compensatory
payment scheme that the EU categorized under the blue box because it is decoupled from
production are challenged by some scholars.*%

The distinguishing element of the blue box subsidies is payments based on fixed acreage,
yields, or livestock numbers on no more than 85% of baseline production. Although there are
acreage constraints, production may be distorted because farmers may increase production by
using input more intensively.*** Farmers also have the urge to plant more area up to the ceiling
than they otherwise would. While acreage payments are based on a fixed regional base area,
individual farmers still have the incentive to increase acreage to maximize their share of the
regional payments. The same goes for livestock headage payment and all payments that require
farmers to continue remain in agriculture. Thus, the EU compensatory payments scheme appears
to be at best only partially decoupled, and although regarded as trade-distorting-type policies, it is
exempt from reductions under the AoA.

Besides the blue box subsidy, as explained above, there is also the green box subsidy that
allows members to provide decoupled income support and crop insurance to its farmers without

limitation. To some, the green box has been long considered to operate as an income insurance

scheme for farmers in developed countries.*®® Farmers receiving this support remain insulated
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from the volatility of the global markets. It does not matter whether the international price slumps
or skyrockets, the farmers are protected by the state subsidies. It was reported that in the U.S., the
big harvest of government checks usually happens in the fall with $40,000 for just being a farmer,
additional $40,000 for emergencies like bad market conditions, another $100,000 for not making

406

any money on what is planted, and $50,000 for taking other lands out production.*™ It does not

matter whether it is good or bad crops, high or low yields, by the end of the year, some farmers
can receive up to $280,000 even for having an unproductive year of planting.*%’

The green box subsidy is found to encompass some policies that are not fully decoupled.*%®
The AoA applies the term "decoupled” only in connection with direct payments to producers called
"decoupled income support.” These give the domestic support excluded from reduction
commitments. The concern is whether the motive for the policy is to correct market failures or to
redistribute income. If the reason was to redistribute income, the policy should be created to fulfill
the criteria of decoupling. However, policies to correct market failures inevitably require a change
in production.

Economists indeed have challenged the assumptions that decoupled subsidies do not affect
production, thus, it not trade-distorting.*®® According to some economists, access to direct and

single farm payments creates a wealth effect that boosts production and further investment in

productive facilities.*'° Farmers with access to secured income face fewer risks and can incur more
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debt at preferential rates, and they are free to use this revenue stream as a base income and to
supplement it with market revenue with little or no regard for the real cost of production.*!

In the WTO, some members have been questioning the legality of the U.S. and EU
“decoupling” program for several years. A coalition of some of the developing countries G20, for
example, has asked for a review of decoupled support to ensure that any support provided meets
the WTO requirements and that it is not going to be trade-distorting.*2 G20 further argues that the
“green” policies do not correctly perform their function and has been abused to merely follow the
general orientation of the distorting policy.*!3
C. Deadlock in the Doha Round

Pursuant to Article 20 of the AoA that gave the mandate to continue the reform with the
aim of “establishing a fair and market-oriented trading system” one year before the end of the
implementation period, the WTO continued the negotiations in early 2000.4** From early 2000 to
March 2001, forty-five proposals and three technical documents were submitted, and six
negotiation meetings were held. The aim was to set the objectives and timetable in the next
negotiation round in Doha. The WTO officially launched the Doha Round also calls the Doha
Development Round, which was scheduled to conclude in 2005. In the Ministerial Declaration
before the Doha Round, members committed themselves to negotiate on:

“substantial improvements in market access, reductions of, with a view to phasing out, all
forms of export subsidies; and substantial reductions in trade-distorting domestic support.
We agree that special and differential treatment for developing countries shall be an
integral part of all elements of the negotiations and shall be embodied in the schedules of
concessions and commitment and as appropriate in the rules and disciplines to be
negotiated, so as to be operationally effective and to enable developing countries to
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effectively take account of their development needs, including food security and rural
development. We take note of the no-trade concerns reflected in the negotiating proposals
submitted by members and confirm that non-trade concerns will be taken into account in
the negotiations as provided for in the Agreement on Agriculture.”**°

As the previous negotiation, agriculture became the most critical and controversial sector
in the Doha Round. Not only have the talks on this small part of world trade in goods received at
least as much attention as the remaining 90% of merchandise trade, but agriculture also appeared
to contribute to the difficulties in the negotiations, with disagreements over agriculture being the
proximate cause of the failure of two critical Ministerial Meetings in 2008.41¢

The different positions taken by individual WTO members in the Doha round reflect a
number of factors, including their net trade position in agriculture, the importance of agriculture
in their exports, the level of economic development, and their perception of the role of the WTO.4/
For the net exporters’ members, they tend to be in favor of liberalization since this will improve
their terms of trade. Other members that are net importers are concerned with the volatility of
world food prices following liberalization. Country such as Japan may be concerned about the
reliability of supplies from the net exporting countries.

Throughout the latest negotiation, a different pattern observed. It is well known that in the
past negotiation rounds, the key to reach an agreement usually depended on the agreement between
the U.S. and the major European economies, which typically then be adopted by other countries.
However, this pattern broke down in the Doha Round.*® While an agreement between the U.S.

and Europe is still seen to be necessary, it is still far from sufficient for an agreement.*° Indeed,
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the increased role of developing countries is a phenomenon that did not exist in the previous
negotiation rounds. The involvement of the developing countries is shown by an increasing
number of developing countries forming coalitions prior to the Doha Round. It is important to
underline that these coalitions went beyond a position of merely blocking the conclusion of the
Doha Round; instead, these coalitions came up with several alternative proposals supported by
their own research.*?® As a result, the WTO today is different from the “rich man’s club” dominated
only by the Quad.*?* According to the WTO, there are currently fifteen groups in the agriculture
negotiation that frequently vocalize their interests as one voice, distinctly different from the
Uruguay Round.*??

In the Doha Round, the key proposals were put forward by the U.S., EU, the Cairns Group
of agricultural exporters, the G-20 group of developing countries, the G-10 of high-income net
importers, and the G33 group of developing countries that concerned about excluding some special
products from tariff cuts and about safeguard measures.*?® The U.S. approach can be described as
“drastic reform” while the EU is seen as a “gradual adaptation.”*?* The U.S. was seeking for an
elimination of the direct export subsidies, drastic reductions in tariffs, and domestic support. The
U.S. asserted that the non-trade concerns are acknowledged, but they should not be an internal
issue of the negotiations, rather, it should be addressed within the green box.*?® EU, on the other

hand, besides also advocating for reduction of the domestic support, tariffs, and export subsidies,
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recognizes the special and differential treatment for developing countries and the need to strike a
balance between trade aspects and non-trade concerns.*?® However, despite the advocacy on
reducing the support by the EU and the U.S, the EU asserted that “[t]he EU are prepared to
negotiate further reductions in the support provided that, in particular, the concept of the ‘blue’
and ‘green’ boxes will continue.”*?’

The Cairns group as the net agricultural exporters strongly focused on liberalizing markets,
seeking the abolition of export subsidies, liberalization of market access barriers on the same basis
as in no-agriculture, and major reductions in domestic support. However, the early stages of the
renewed discussion on how to move the Doha Round forward have been a struggle for the Cairns
Group, which is reflected in their conflict to frame a proposal endorsed by all of their members.*28
For example, in 2015, when Canada presented an analysis of domestic support, only half of the
Cairns Group®*?® supported this analysis.**° In another area of negotiation market access, the Cairns
Group has not submitted a comprehensive proposal. Members of the Cairns Group, such as Brazil
and Indonesia, have been silent on the Cairns Group’s position in the Doha Round. This is mainly
because Brazil and Indonesia have changed their approach to a more defensive one and have
formed their own coalition. Indeed, it seems that the Cairns Group has lost its influence in the

Doha Round, mainly because most of the developing countries have joined other coalitions to take

a more defensive position.*3

426 Id

427 Cardwell and Rodgers, supra note 367.

428 Charles Akande, What’s Wrong with the Cairns Group?, 15 GENEVA WATCH, 1-2 (2015).

429 Members that endorse this report include Australia, Chile, Colombia, Costa Rica, Guatemala, Malaysia, Pakistan,
Paraguay, Thailand, Uruguay, and Vietnam.

430 Akande, supra note 428.

431 peter Kleen, So Alike and yet so Different: A comparison of the Uruguay Round and the Doha Round, 2 JAN
TUMLIR POLICY ESSAY, 1-22 (2008).

136



The G-10 group of net-importing developed countries sought much smaller cuts in
protection than the exporting groups. The G-10 was more supportive of proposals for disciplines
on export restrictions. The G-20 and the G-33 are more in the interests of developing countries. In
general, they sought relatively more liberalization of industrial country policies, and especially
domestic measures than was proposes both by the U.S. and the EU.** The G-33, a coalition of
developing countries with large populations of smallholder farmers, led by Indonesia is known for
its defensive position regarding agricultural trade liberalization. The G33 is formed to advance the
defensive interests of import-sensitive poor farmers because the Cairns group and the G-20 were
dominated by offensive objectives in the negotiations.**® Indonesia, as the coordinator, said that
its main objective was to ensure the issue of food security, rural livelihood, and rural development
becomes an integral part of the agriculture negotiation, the “engine” and central issue of the Doha
Round.*** The G33 is also pressing for flexibility for developing countries to undertake limited
market opening in agriculture because of these countries’ vulnerable positions in the agricultural
market.

The Doha Ministerial set March 31, 2003, as the deadline for reaching an agreement on
“modalities” that includes targets, formulas, timetables for achieving the mandated objectives. The
WTO Ministerial Conference held in Cancun, Mexico 10-14 September 2003 was the last effort
to conclude the Doha Round according to the target. Before the Cancun Ministerial, the U.S. and
the EU reached an agreement on a broad framework for negotiating agricultural trade and
submitted to the WTO as a joint proposal. However, most of the developing members consolidated

in the G-20 and the G-33 rejected the joint proposal and made a counterproposal. The Cancun
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Ministerial eventually failed to reconcile the differences between the developed members and
developing members in agricultural trade. The failure of Cancun Ministerial eliminated the
prospect to conclude the Doha Round by its scheduled end date, January 1, 2005.

Despite the collapse of the Cancun Ministerial, most scholars perceive that the role
developing countries played was “unfamiliar” and “innovative.”** While on the Uruguay Round,
the Blair House Agreement between the U.S. and the EU opened the way for a successful
conclusion of that round, in the Doha Round, the U.S. and the EU joint proposal received
opposition from a group of developing countries. Indeed, in May 2013, when Narlikar and Tussie
conducted a series of interviews with delegates from developing countries, several of their
interviewees repeatedly shared the concern of the EU and the U.S. “pulling another Blair House
agreement on us.”*%®

The push from developing members did not stop in the Cancun Ministerial, however. Both
in the formal and informal meetings after the Cancun up to now, the groups of developing countries
continue to voice their concerns and submit proposals that support their position. Throughout the
negotiation, there are two points that the G33 thinks will be essential in any future agreement. The
first is public stockholding for food security purposes of minimizing the problem of rising food
prices. The second is a special safeguard mechanism to counter the unfair practices of developed
members.

Public stockholding is one solution that developing members in the WTO have been
promoting as a way to tackle food security issues. Public stockholding is a policy that allows a
government to purchase, stockpile, and distribute food when needed as part of a food security

program that is identified in its national legislation. The problem with public stockholding for food

435 Narlikar and Tussie, supra note 420.
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security purposes is solely on the purchasing side because stockpiling and distributing food,
especially for the poor and malnourished, are allowed under the WTO agreement. Purchasing food
with market prices does not raise an issue because it is considered fair. However, when the
governments purchase food with “supported” or “administered” price, which is price set by the
government itself, it provides support to the farmers and could distort trade. Price support like this
counts as a trade-distorting subsidy that falls into the amber box subsidy and subjects to limits.
The de minimis level for developed members is 5% while for developing members is 10%. If the
AMS was below than de minimis level, it would not be subjected to reduction, nor it would be
counted to the total AMS, thus, reducing the possibility of the members to breach their domestic
support reduction commitments.

Public stockholding for food security purposes is complex because the AoA does not
necessarily prohibit the governmental support in public stockholding for food security purposes as
set out in paragraph 3, footnote 5, and footnote 5&6 of Annex 2. However, as mentioned above,
due to its nature of price support, limits are still placed by accounting the difference between the
support price with the market price in the AMS. Thus, developing members still need to maintain
the price support to be below the de minimis level. Although the AMS including the support for
food security is usually still below the de minimis level, some countries are afraid their total AMS
could exceed the limits they have agreed on.

It is unsurprising that public stockholding has been a longstanding issue in the WTO
agriculture negotiation. On the one hand, the WTO members agree that food security is a legitimate
policy objective. On the other hand, it constitutes domestic support that could adversely affect the
trade and the food security of other members, especially when it exceeds the agreed limit. The

members have been debating about what could be the permanent solution.
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The G33 proposes that public stockholding programs for food security purposes should not
be counted as a trade-distorting subsidy; thus, it should be allowed without limit.**” By not
counting the support price in the AMS, it treats the support price as almost like the green box
subsidy which is allowed without limit. Indonesia, in July 2017 meeting, highlighted that the best
solution of public stockholding must “satisfy” all the developing members dealing with the food
security issue.**® Another reason worth the attention is that the trade-distorting subsidy is not
calculated by how much the government actually spends but by the subtracted the government’s
administered price with the price baseline from 1986-88.4*° The inflation and rise of commodity
prices have compelled the administered price to increase along with the amber box support
calculation.

However, the proposals by the G33 are criticized by other members. The Cairns Group is
afraid that this type of program could deliver “unintended consequences” to the international
market and food security of other countries;** for example, in the case when the government
“unloads the stock” on the global market, the prices of similar products in other countries would
be affected.*** Moreover, according to the Cairns Group, the proposal goes against the goal of the
agricultural reform that is to restrain subsidies.

At the Bali Ministerial Conference held in 2013, an improvement was made by at least the

two principal decisions. First, members agree to negotiate on an agreement for a permanent

4T WTO: 2017 News Item, NEw PROPOSALS IN AGRICULTURE TALKS FORM “TANGIBLE STEPS” FORWARD (2017),
https://www.wto.org/english/news_e/news17_e/agng_19jull7_e.htm (last visited Sep 27, 2017).
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439 WTO: 2013 News Items, CHAIR UPDATES ON ARM ISSUES PROPOSED FOR BALI MEETING: TALKS CONTINUE ON
KEY DIFFERENCES (2013), https://www.wto.org/english/news_e/news13_e/agng_23may13 e.htm (last visited Sep
29, 2017).

440 WTO: 2016 News Items, FARM NEGOTIATORS WELCOME PROPOSALS TO CURB SUBSIDIES AND OPEN AGRICULTURAL
MARKETS (2016), https://www.wto.org/english/news_e/news16 e/agri_16nov16 e.htm (last visited Sep 26, 2017)
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solution that will be applicable to all developing members by the next Ministerial Conference.*#?
Second, until a permanent solution is obtained, the “peace clause” that explains members shall not
challenge developing members policy that is inconsistent with its obligations under Articles 6.3
and 7.2(b) of the Agreement on Agriculture in pursuance of public stockholding programs for food
security purposes, will still be in place.**® A developing member utilizing this Decision must meet
several conditions. First is the program do not distort trade or adversely affect the food security of
other members. Second, in order to fulfill the first condition, a member must meet the notification
and transparency requirements as set out in paragraph 3 Ministerial Decisions of 7 December 2013.
Those are:*4
e A developing member have notified the Committee on Agriculture that the programs
is exceeding or at risk of exceeding its AMS limits
e A developing member have satisfied and continue to satisfy its domestic support
notification requirement under the AoA
e A developing member have presented and continue to present additional information
for the public stockholding program for food security purposes annually
e A developing member needs to provide relevant statistical information
However, at the next Ministerial Conference in Nairobi, there was no significant
development on these issues. The decision only went as far as reconfirming the Bali Ministerial

Conference that is to “make all concerted efforts to agree and adopt a permanent solution on the

442 \WWTO, MINISTERIAL CONFERENCE NINTH SESSION OF 7 DECEMBER 2013: WT/MIN(13)38-WT/L/913 PuBLIC

STOCKHOLDING FOR FOOD SECURITY PURPOSES (2013).
443 Id.
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issue of public stockholding for food security purposes.”**® Moving toward the Ministerial
Conference in Buenos Aires, which is the deadline for finding a permanent solution, developing
members have made clear that the “peace clause” would be still enforceable until a permanent
solution is agreed, even if it exceeds the deadline of 2017.

In addition to the public stockholding for food security purposes, the G33 also has actively
advocated for the need for a Special Safeguard Mechanism (SSM) exclusively for developing
countries. The SSM would permit developing countries to raise tariffs on certain agricultural
products in the case of import surges or price declines. For the developing members where its
farmers are struggling with poverty and have the low risk-taking ability, import surges can result
in serious consequences on the livelihood security of these farmers especially as things turned out,
developed members continue their unreviewed subsidy policy.*4

While the current Special Safeguard regime is also available for developed members, the
G33 proposes that the SSM should only be available for developing countries since it would help
the objectives of developing countries in terms of rural development and the need to counter the
use of trading-distorting agricultural subsidies mainly utilized by developed members. This is also
because in practice, the current safeguard mechanism is barely used by developing countries due
to its additional constraints. First, the safeguard only applies to products that have been tariffied
before. Many developing countries do not tariff its products and instead just set ceiling bindings.

Second, the safeguard can only be used by members that reserved the right to invoke the safeguard

45 WTO, MINISTERIAL DECISION OF 19 DECEMBER 2015: WT/MIN(15)/44 — WT/L/979 PUBLIC STOCKHOLDING
FOR FOOD SECURITY PURPOSES (2015), https://www.wto.org/english/thewto_e/minist_e/mc10_e/I979_e.htm (last
visited Sep 23, 2017).

446 parthapratime Pal & Deepika Wadhwa, An Analysis of the Special Safeguard Mechanisms in the Doha Round of
Negotiatons: A Proposed Price-Trigger-Based Safeguard Mechanism, Trade Working Papers 22235, East Asian
Bureau of Economic Research (2006).
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in its schedule commitments. As mentioned above, currently only 39 WTO members reserve the
right to safeguard.

The SSM is one of the most contentious topics in the agriculture negotiation. The debate
spans from reducing, constraining, and even eliminating the safeguard mechanism. The G33 and
its allies support the SSM since it will enable them to protect poor farmers. Proponents of the SSM
argue that they need the SSM because they do not have and cannot afford the policies that support
farmers in developed countries where it protects them from the uncertainty in the markets.**’ In
countries where farmers are a large part of the population, the domestic support might not be
affordable, and even if affordable at all, it would be evident and offensive to the rest of the
population.*4

Advocates of the SSM also believe that the SSM should be more accessible for developing
in that it requires small triggers and higher tariff increases. The other perspective is that the SSM
is used only as a “time-bound means to help liberalization.”**® They believe that the SSM should
be more restricted and should be related to cutting tariffs from pre-Doha Round levels.*° This
means that the SSM must not be triggered solely by normal price fluctuations or normal trade
expansions with the limitation of a liberalization period.** Moreover, even in the case that
safeguard is allowed, the tariff increase should not exceed pre-Doha Round commitments. The
supporters of this view argue that the SSM should be more restricted to protect farmers as well
because poor farmers must export their products to improve their well-being. Member like Russia

even went further to argue that the safeguard should be abolished.

447 \Wolfe, supra note 433.
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Until now, the Doha Round is suspended indefinitely. Indonesia, as the chair of the G33,
has made it clear that the best solution for public stockholding or SSM must "satisfy™" all the
developing members who are dealing with food security and the rural development issues. India
even went insofar explicitly stated that if developed countries do not take into consideration

developing countries’ emergency interests, India would not agree to the rest of the negotiation.
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Chapter 4
Major Agricultural Trade Cases Involving Indonesia

Giving Indonesia’s agricultural trade law and policy as well as global agricultural trade law
in the previous chapters, this section depicts the tension between Indonesia’s agricultural trade law
and policy with the international trade regime. The tension between the domestic regulations and
international law turns to be a series of disputes regarding Indonesia’s agricultural trade law in the
WTO, which Indonesia is found to violate the WTO agreement. This chapter then reviews the
cases and explains the analysis of the WTO panel and the Appellate Body regarding the challenged
regulations in Indonesia’s agricultural trade regime.

1. INDONESIA’S AGRICULTURAL CASES IN THE WTO

While it can be said that Indonesia plays an active role as the leader of the G33 in promoting
the interests of developing members in agricultural negotiation, Indonesia itself is grappling with
its agricultural trade law from international disputes. Recently Indonesia has to face some disputes
brought by other WTO members concerning its agricultural trade regime.

As a member of the WTO and part of the WTO function as the adjudicator in international
trade, Indonesia has involved in some cases in the WTO. Although not as active as other members
such as the U.S., EU, Canada, or Brazil, Indonesia has utilized the WTO dispute settlement system.
Indonesia has filed 14 complaints in the WTO Dispute Settlement Body and responded to 14 cases.
Table 4.1 displays the specific cases in which Indonesia acts as complainant, while Table 4.2 shows

the cases brought by other members against Indonesia.

Year WTO Cases (Indonesia as Complainant)
1998 DS123 Argentina — Safeguard Measure on Imports of Footwear
2000 DS217 United States — Continued Dumping and Subsidy Offset Act of 2000
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2004

2008

2010

2012

2013

2013

2014
2015

2017

DS312 Korea — Anti-Dumping Duties on Imports of Certain Paper from Indonesia
DS374 South Africa — Anti-Dumping Measures on Uncoated Woodfree Paper
DS406 United States — Measures Affecting the Production and Sale of Clove
Cigarettes

DS442 European Union — Anti-Dumping Measures on imports of Certain Fatty
Alcohols from Indonesia

DS467 Australia — Certain Measures Concerning Trademarks, Geographical
Indications and Other Plain Packaging Requirements Applicable to Tobacco
Products and Packaging

DS470 Pakistan — Anti-Dumping and Countervailing Duty Investigations on
Certain paper Products from Indonesia

DS480 European Union — Anti-Dumping Measures on Biodiesel from Indonesia
DS491 United States — Anti-Dumping and Countervailing Measures on Certain
Coated Paper from Indonesia

DS529 Australia — Anti-Dumping Measures on A4 Copy Paper

Table 4.1: Indonesia as Complainant in the WTO Cases
Source: WTO Website, https://www.wto.org/english/thewto e/countries e/indonesia e.htm

According to the number of cases that Indonesia involved with, Indonesia has more cases

in which it acts as a respondent than a complainant. Interestingly enough, starting in 2013, there

was an increase with regard to the agricultural disputes involving Indonesia. Currently, half of the

cases where Indonesia acts as a respondent is related to agriculture.

Year WTO Cases (Indonesia as Respondent)

1996 DS54 Certain Measures Affecting the Automobile Industry filed by European
Communities

1996 DS55 Certain Measures Affecting the Automobile Industry filed by Japan

1996 DS59 Certain Measures Affecting the Automobile Industry filed by United States

1996 DS64 Certain Measures Affecting the Automobile Industry filed by Japan

2013 DS455 Importation of horticultural products, animals and animal products filed by
United States
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2013 DS465 Importation of Horticultural Products, Animals and Animal Products filed by
United States

2013 DS466 Importation of Horticultural Products, Animals and Animal Products filed by
New Zealand

2014 DS477 Importation of Horticultural Products, Animals and Animal Products filed by
New Zealand

2014 DS478 Importation of Horticultural Products, Animals and Animal Products filed by
United States

2014 DS481 Recourse to article 22.2 of the DSU in the US — Clove cigarettes dispute
filed by European Union

2014 DS484 Measures Concerning the Importation of Chicken Meat and Chicken
Products filed by Brazil

2015 DS490 Safeguard on Certain Iron or Steel Products filed by Chinese Taipei

2015 DS496 Safeguard on Certain Iron or Steel Products filed by Viet Nam

2016 DS506 Measures Concerning the Importation of Bovine Meat filed by Brazil

Table 4.2: Indonesia as Respondent in WTO Cases
Source: WTO Website, https://www.wto.org/english/thewto e/countries e/indonesia e.htm

From the seven agricultural cases involving Indonesia, there are two cases with one being
a parallel case where the WTO panel and Appellate Body have submitted their reports. In all those
cases, the WTO panel and the Appellate Body have ruled against Indonesia. Indonesia is found to
be in violation of the related WTO agreements; thus, compliance from Indonesia is required. The

details of the cases are discussed in the next section.

Case Status of the Agricultural Cases against Indonesia
DS455 Panel established, but not yet composed on 24 April 2013
DS465 In consultations on 30 August 2013
DS466 In consultations on 30 August 2013
DS477 Report(s) adopted, with recommendation to bring measure(s) into
conformity 22 November 2017
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DS478 Authorization to retaliate requested (including 22.6 arbitration) on 15
August 2018

DS484 Report(s) adopted, with recommendation to bring measure(s) into
conformity on 22 November 2017

DS506 In consultations on 4 April 2006

Table 4.3: Agricultural Cases against Indonesia in the WTO
Source: WTO Website, https://www.wto.org/english/thewto e/countries e/indonesia e.htm

A. DS477 & DS478

On May 8, 2014, New Zealand and the U.S. as the co-complainants requested consultations
with Indonesia. The U.S. specifically had consultations with Indonesia in Jakarta on June 19, 2014,
but failed to resolve the dispute.**? Due to the failure of the negotiation, in March 2015, the U.S.
requested the establishment of a panel so that the WTO panel could officially adjudicate the cases.
I.  Measures at Issue

Both New Zealand and the U.S. challenged eighteen separate regulations being imposed
by Indonesia on the importation of horticultural products, animals, and animal products. Most of
these measures constituted distinct elements or components of Indonesia’s import licensing
regimes for both horticultural products and animal products.*>

In the WTO panel report, the panel first discussed Indonesia’s Food Law, Farmers Law,
Horticulture Law, and Animal Law as the general legal frameworks for the importation of
horticultural products, animals, and animal products. These four national laws emphasize the role
of government in controlling the food policy, protecting the farmers, and prioritizing the domestic

products as opposed to foreign products.

452 Request for the establishment of a panel by the United States (WT/DS478/9), INDONESIA - IMPORTATION OF
HORTICULTURAL PRODUCTS, ANIMALS, AND ANIMAL PRODUCTS: (2015).

453 Report of Panel WTO/DS477/DS478/R, INDONESIA - IMPORTATION OF HORTICULTURAL PRODUCTS, ANIMALS
AND ANIMAL PRODUCTS (2016).
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Indonesian Food Law stresses the importance of sovereignty and independence in food
policymaking as well as the role of the government in managing food supply,** distribution, and
price stabilization.**® Food Law gives the government the authority to prioritize domestic food
production and national food reserves as the primary sources of the food supply with importation
to be considered only in the case of food shortages.

Indonesian Farmers Law echoes the fundamental principles of sufficiency and
prioritization while assisting farmers to cope with numerous production and marketing challenges.
Similar to the Food Law, Farmers Law explicitly prohibits the importation of agricultural
commodities when domestic supply or government food reserves are deemed to be sufficient.*
“Import arrangements” must be planned by the government “according to the harvest season and/or
domestic consumption requirement.”*’ The law also establishes the designated entry points,
import licensing producers for agricultural products, and stipulating criminal penalties for not
conforming to the designated entry points and for importing agricultural commodities when
domestic supply is sufficient.

Horticulture Law and Animal Law also enshrine the principle of sufficiency and
prioritization of domestic products.**® Horticulture Law also governs food safety, quality, packing
and labeling requirements, and criteria such as “availability of domestic horticultural products”
and the “established production and consumption targets” as a condition in horticultural product

importation.

454 Indonesian Food Law No. 12/2012, Art.1(2), and (3).

455 1d, Art. 13.

4% Indonesian Farmers Law No. 19/2013, Art. 30.

457 1d, Art. 15.

458 Art. 8(1) of the Horticulture Law and Art. 1(2) of the Animal Law. See also Art. 76(4) of Animal Law.
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As explained above, New Zealand and the U.S. challenged a total of eighteen measures
concerning Indonesia’s import licensing regimes for horticultural products and animals and animal

products as well as Indonesia’s sufficiency of domestic production requirements that are listed in

Table 4.4.
A. Import Licensing Regime for Horticultural Products

Discrete Elements of the Regime
Measure 1 Limited Application windows and validity periods
Measure 2 Periodic and fixed import terms
Measure 3 80% realization requirement
Measure 4 Harvest period requirement
Measure 5 Storage ownership and capacity requirements
Measure 6 Use, sale and distribution requirements for horticultural products
Measure 7 Reference prices for chili and fresh shallots for consumption
Measure 8 Six-month harvest requirement

Regime as a whole
Measure 9 \ Import licensing regime for horticultural products as a whole
B. Import Licensing Regime for Animals and Animal Products

Discrete Elements of the Regime

Measure 10 Prohibition of importation of certain animals and animal products, except in
emergency circumstances
Measure 11 Limited application windows and validity periods
Measure 12 Periodic and fixed import terms
Measure 13 80% realization requirement
Measure 14 Use, sale and distribution of imported bovine meat and offal requirements
Measure 15 Domestic purchase requirement
Measure 16 Beef reference price
Regime as a whole
Measure 17 ‘ Import licensing regime for animals and animal products as a whole
C. Sufficiency Requirement

Measure 18 \ Sufficiency of domestic production to fulfil domestic demand

Table 4.4: Measure at Issues at DS477 and DS478
Source: WTO panel report DS477 and DS478

The eighteen measures challenged by New Zealand and the US comprised of: (i) discrete

elements of Indonesia’s import licensing regime horticultural products (Measures 1 through 8);
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(i1) Indonesia’s import licensing regime for horticultural products as a whole (Measure 9); (iii)
discrete elements of Indonesia’s import licensing regime for animals and animal products
(Measure 10 through 16); (iv) Indonesia’s import licensing regime for animals and animal products
as a whole (Measure 17); and (v) the requirement whereby importation of horticultural products,
and animals and animal products depends upon Indonesia’s determination of the sufficiency of
domestic supply to satisfy domestic demand (Measure 18).4%°

Measure 1 consisted of a combination of the limited application windows and the six-
month validity periods of the recommendation from the Indonesian Agriculture Ministry also
called RIPH and the Import Approvals from the Ministry of Trade. As regulated by the Indonesian
government, for the importation of horticultural products, importers may apply for a RIPH for the
period from January to June over 15 working days starting in the early November of the previous
year, and for the period from July to December over 15 working days starting in the early May of
that year. Import Approval that is given by the Ministry of Trade may be made in December for
the period from January to June, and in June for the period from July to December.*®® Measure 2
was related to the requirement to import horticultural products only within the terms of the RIPH
and Import Approvals. The terms included the quantity of the product imported, the specific type
of products, the country origin of the products imported, the Indonesian designated port of entry.
Terms in the RIPHs and the Import Approval could not be amended or revised during their validity
period once it is issued.*6*

Measure 3 required that registered importers of fresh agricultural products to import at least

80% of the quantity of each type of product specified on their import approvals for the six-month

459 Report of the Appellate Body WTO/DS477/AB/R - WT/DS478/AB/R, INDONESIA- IMPORTATION OF
HORTICULTURAL PRODUCTS, ANIMALS AND ANIMAL PRODUCTS (2017).

460 Report of Panel WTO/DS477/DS478/R, supra note 453, para 2.33.

461 |d, para. 2.35.
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validity period.*®? Measure 4 imposed another requirement that the importation of horticultural
products could only take place within a certain time period.*®® Measure 5 stated that importers
must own their storage facilities with sufficient capacity to hold the full quantity of the imported
products requested on their import application.*®* Measure 6 was about the requirement that
limited the use, sale, and distribution of the imported products.*®® According to the regulations, an
importer that obtained recognition as a Producer Importer of Horticultural Products (P1) could only
import horticultural products as raw materials or auxiliary materials for its industrial production
processes. They were prohibited from trading and/or transferring them. An importer that received
recognition as a Registered Importer of Horticultural Products (RI) could import horticultural
products for consumption provided that they are traded or transferred to a distributor and not
directly to consumers or retailers.*®® Measure 7 stated that importation was suspended when the
domestic market price falls below the pre-established reference price. The reference price was
defined as “the reference selling price at the retail level that is established by the Horticultural
Product Price Monitoring Team.”*®” Measure 8 required that in order for fresh horticultural
products to be accepted in Indonesia, the products must have been harvested less than six months
prior to importation.*® Measure 9 was about Indonesia’s import licensing regime for horticultural
products as a whole, specifically when all the constitutive elements above are combined.*°
Measure 10 to measure 17 was specifically about Indonesia’s import licensing regime for

animals and animal products. Measure 10 prohibited the importation of bovine meat, offal, carcass

462 1d, para. 2.37.
463 1d, para. 2.39.
464 1d, para. 2.41.
465 1d, para. 2.43.
466 Id.

467 |d, para. 2.45.
468 |d, para 2.48.
469 |d, para 2.49.
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and processed products that are not listed in the Indonesian Ministry of Trade regulation 46/2013,
as amended, and Ministry of Agriculture regulation 139/2014, as amended; or non-bovine and
processed products that are not listed in Appendices Il of the regulation of the Ministry of
Agriculture.*”® Only limited animals and animal products can be eligible to obtain RIPH and
Import Approvals. State-owned enterprises may be authorized to import unlisted carcasses, and/or
secondary cut meats up to the amount decided by the Indonesian government to be required to
address food availability, price volatility, inflation and/or natural disasters.*’* Measure 11 was
similar to measure 1 that it was related to limited application windows and validity periods.
Pursuant to the regulation, the usance of a recommendation from the Ministry of Agriculture was
conducted four times, which were December of the previous year, March, June, and September of
the current year. Applications for Import Approvals of animals and animal products could only be
submitted: i) for the first quarter (January to March), in the month of December (ii) for the second
quarter April to June, in the month of March; iii) for the third quarter (July to September) in the
month of June; and (iv) for the fourth quarter (October to December) in the month of September.*"?
The Import Approval was then issued at the beginning of each relevant quarter and valid for three
months.4"3

Measure 12 consisted of the requirement to only import animals and animal products within
the terms of the RIPH and Import Approval. Changes to the elements specified in RIPH were
prohibited once the RIPH has been issued. Measure 13 requires importers to import at least 80%
of each type of product covered by their import approvals every year. Measure 14 limited the use,

sale, and distribution of imported animals and animal products, including bovine meat and offal.

470 1d, para 2.50.
471 1d, para 2.51.

472 1d, para 2.53.
473 |d
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Measure 15 states that importers must submit proof of local beef purchases duly verified by the
provincial agency or municipality of origin. Accordingly, business operators, state-owned
enterprises, or regional government-owned enterprises that import large ruminant meats must
absorb local beef when applying for a Recommendation.*™

Measure 16 suspended the import of certain animals and animal products when the market
price of secondary cuts of beef is below the reference price.*”> Imports resumed when the market
price reaches again the reference price. Measure 17 was referring to the import licensing regime,
especially for animals and animal products as a whole. Measure 18 was about the provisions in
Indonesia’s national law that states horticultural, animals, and the animal products was contingent
upon the sufficiency of domestic supply for consumption and/or government food reserves.

New Zealand and the U.S. argued that all eighteen measures constituted quantitative

restrictions that violated Article XI:1 of the GATT 1994. Article XI:1 reads:

“No prohibitions or restrictions other than duties, taxes or other charges, whether
made effective through quotas, import or export licenses or other measures, shall be
instituted or maintained by any contracting party on the importation of any product
of the territory of any other contracting party or on the exportation or sale for export
of any product destined for the territory of any other contracting party.”

Besides the Article XI:1 of the GATT 1994, both complainants also argued that the eighteen
measures violated Article 4.2 of the Agreement on Agriculture (AoA). Article 4.2. of the AoA
states that:

Members shall not maintain, resort to, or revert to any measures of the kind which
have been required to be converted into ordinary customs duties, except as otherwise
provided for in Article 5 and Annex 5.

474 1d, para 2.60.
475 1d, para 2.63.
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Il.  The WTO Panel Report

The U.S., through its written submission, argued that Indonesia imposed numerous
prohibitions and restrictions on import through laws and regulations governing the import
licensing of horticultural products, animals, and animal products. Additionally, Indonesia was
accused of prohibiting the importation of all horticultural products and animals and animal
products when the government deems domestic production of such products sufficient to satisfy
domestic demand.*"®

On its request for the establishment of a panel, the U.S. claimed that Indonesia has: i)
imposed prohibition or restrictions on import horticultural products, animals, and animal products;
ii) imposed unjustified and trade-restrictive non-automatic import licensing requirements on
imports of such products; (3) accorded less favorable treatment to imported products than to like
products of national origin; (4) imposed unreasonable and discriminatory pre-shipment inspection
requirements; and (5) has failed to notify and publish sufficient information concerning its import
licensing measures.*’’

The U.S. also touched upon Indonesia’s policy in the food sector that is to pursue the “self-
sufficiency.” The goal of this policy is to increase domestic reliance on domestic producers by
“gradually reducing” and ultimately halting imports of agricultural products. According to the
complainants, in the process to achieve this goal, Indonesia has deliberately and systematically
restricted imports of agricultural products in order to protect domestic producers. Indonesia has
done so by imposing a complicated, burdensome, and non-market-oriented import licensing

requirement on horticultural products and animals and animal products.*’®

476 Annex C-3 WT/DS477/R/Add.1 - WT/DS478/R/Add.1, FIRST PART OF THE EXECUTIVE SUMMARY OF THE
ARGUMENTS OF THE UNITED STATES (2016).

477 Request for the establishment of a panel by the United States (WT/DS478/9), supra note 452 para. 2.

478 Annex C-3, supra note 476.
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Within the frame of the WTO agreement, both complainants asserted that Indonesia’s
import licensing regimes, operating individually and as whole regimes, and the provisions of
Indonesia’s law conditioning importation on the insufficiency of the domestic demand, are
inconsistent with Article X:1 of the GATT 1994 and Article 4.2. of the AoA.*"® The complainants
argued that the WTO Appellate Body in the China — Raw Materials has confirmed that a
“restriction” is “[a] thing which restricts someone or something, a limitation on action, a limiting
condition or regulation” and as generally something that has a limiting effect.*®® Thus, the term
“restrictions” under Article XI:1 refers to measures “that are limiting, that is, those that limit the
importation or exportation of products.”*8! More specifically, it was at the core of Indonesia’s
import regime was the legislation which expressly prohibits the importation of animals, animal
products, horticultural product, and food in circumstances where domestic production is deemed
sufficient to meet domestic demand.

Indonesia, on the other hand, requested the panel to reject the complainants’ claims in their
entirety. Indonesia claimed that this dispute touched upon one of the most sensitive issued faced
by any WTO member that is food security and safety. In its written argument submitted to the
WTO, Indonesia argued that Indonesia has the right to safeguard the health and safety of its food
supply chain, and this responsibility relies heavily on the action of the government.®? The
challenged measures do so in a manner that takes into consideration the unique circumstances by
Indonesia that are: i) a developing country; ii) thousands of miles from most of the major

agricultural production enters and exporters of the world; iii) located on or near the equator; and
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iv) whose population is predominantly Muslim. Rather than restricting or limiting imports, the
challenged measures sought to ensure a safe, reliable, and in some cases Halal-consistent supply
of horticultural, animals, and animal products from the complainants and other WTO members.*&3

As a preliminary matter, Indonesia asserted that its import licensing regime is an automatic
import licensing** as opposed to discretionary; therefore, it falls outside of the scope of Article
4.2. of the AoA. A plain reading of the relevant statutes and regulations showed that the Indonesian
government did not permit its agents to exercise discretion in the issuance of import licenses at
any stage in the administrative process.*® The set of requirements was also clearly published and
very straightforward. Indonesia’s online application portal also streamlines the process, making it
easy to meet all administrative requirements to obtain the appropriate import license for their
products. According to Indonesia, both complainants have not provided any evidence that persons
or entities that fulfill all the legal requirements to import products were denied import licenses
under Indonesia’s current import licensing regime. In fact, all complete applications submitted in
the period of 2013-2015, both for RIPH from MoA and Import Approval from MoT were
granted.*%8

Indonesia added that to the extent that the panel found that the challenged measures

constituted a non-automatic import licensing regime, thus, fall within Article 4.2 of the AoA, the

complainants have failed to establish that these measures constituted “quantitative restrictions,”

483 Annex C-5 WT/DS477/R/Add.1 - WT/DS478/R/Add.1, FIRST PART OF THE EXECUTIVE SUMMARY OF THE
ARGUMENTS OF INDONESIA (2016), para. 2.

484 According to the Agreement on Import Licensing, automatic import licensing is defined as an import licensing
where the approval of the application is granted in all cases so long as the applicant fulfills the requirement. The
government cannot refuse to issue the application process based on its discretionary authority. There should be no
discrimination among those applying for automatic licenses. Any person fulfilling the legal requirement should be
equally eligible to apply for and obtain import licenses.
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“minimum import prices,” or “similar border measures” as a matter of law.*®” Indonesia repeatedly
asserted that various aspects of Indonesia’s import licensing regime for horticultural products,
animals, and animal products are not “prohibitions” or “restrictions” on imports within the
meaning of Article XI:1 of the GATT and Acrticle 4.2 of the AoA. While the complainants argued
that they do not have to show any effect on trade at all, Indonesia, however, contended this point
by arguing that a complainant must demonstrate that a measure has a limited effect on the quantity
or amount of importation itself. The fact that Article XI:1 and Article 4.2 of the AoA do not require
precise quantification of the trade effect does not mean a complaint is excused from demonstrating
that the measure, as a matter of fact, has some effect on trade. The provisions, after all, according
to Indonesia, are concerned with quantitative restriction and prohibition.

Agreeing with the EU’s third-party submission, Indonesia stated that the panel should
carefully draw “the line between those measures which have a limiting effect on the quantity or
amount of importation itself, and those measures which just have a negative impact on imports in
any way.” This is consistent with the Appellate Body report in Argentina — Import Measures that
“not every condition or burden placed on importation or exportation will be inconsistent with
Article XI, but only those that are limiting, that is, those that limit the importation or exportation
of products.”

As an alternative argument, Indonesia argued that the regulations have fallen within the
exception under Article XX of the GATT 1994. Specifically, Indonesia raised its defense under
Avrticle XX subparagraphs (a), (b), and (d). In Article XX(a), Members are granted broad discretion
to pass a regulation that is seen as necessary to protect public morals. Article XX(b) allows

Member to adopt a WTO non-conforming measure that is “necessary to protect human, animal or

487 |d, para. 7.474.
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plant life or health.” Lastly, the necessity contemplated under Article XX(d) may arise from the
logistical, economic, or administrative constraints that make customs enforcement difficult to be
enforced.

The panel commenced its analysis under Article XI:1 of the GATT 1994 instead of Article
4.2. AOA. The panel stated that Article XI:1 is the provision that “deals specifically with
quantitative restrictions” and Article 4.2. of AoA has a “broader scope” and refers to measures
other than quantitative restrictions.*® The panel further found that all eighteen measures are in
violation of Article XI:1 and could not be justified under Article XX of GATT 1994. The panel
exercised the judicial economy with regards to the claims under Article 4.2 of the AoA.

The panel made the following findings with respect to the complainants claims under
Article XI:1 of the GATT 1994:

a. Measures 1 through 7, 9, and 11 through 18 are inconsistent with Article XI:1 because, by
virtue of their design, architecture, and revealing structure, they constitute a restriction
having a limiting effect on importation;

b. Measures 8 and 10 are inconsistent with Article XI:1 because, by virtue of their design,
architecture, and revealing structure, they constitute a prohibition on importation; and

The panel addressed Indonesia’s defenses under Article XX of the GATT 1994 and found that:

a. Indonesia had failed to demonstrate that Measure 1, 2, and 3 are justified under Article
XX(d) of the GATT 1994;

b. Indonesia had failed to demonstrate that Measure 4 is justified under Article XX(b) of the

GATT 1994;

488 Report of Panel WTO/DS477/DS478/R, supra note 453.
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c. Indonesia had failed to demonstrate that Measures 5 and 6 are justified under Article
XX(@), (b), and (d) of the GATT 1994;
d. Indonesia had failed to demonstrate that Measure 7 is justified under Article XX(b) of the
GATT 1994;
e. Indonesia had failed to demonstrate that Measures 9 through 18 are justified under Article
XX(@), (b), or (d) of the GATT 1994, where appropriate.
a) Limited Application Windows and Validity Periods for Horticultural Products
The U.S. argued that Indonesia’s application window and validity requirements were
“restrictions” within the meaning of Article XI:1 because the structure of these requirements
caused a period of several weeks when products cannot be exported to Indonesia. Since it takes
four to six weeks to ship products from the U.S. to Indonesia and the products must arrive in clear
customs, exporters must stop shipping well before the semester’s end to ensure their products could
arrive by the last day. As a result, at the end of each semester, there was a period of several weeks
when exporters cannot ship for the current period, although the RIPH and Import Approval were
still valid because the goods cannot arrive on time. This impact was further exacerbated by
importers’ inability to start shipping immediately for the next semester because importers need to
wait again for the Import Approvals issued by the MoT. Thus, the limited application windows
and validity periods requirement were structured in such a way that imports are severely restricted
at the start and at the end of the validity period due to the delay between Import Approvals being
issued and the product being processed and shipped to Indonesia.*°
Indonesia, on the other hand, argued that there was no period of time during which imports

were restricted as a function of the lapse in validity periods. The application windows are typically

489 |d, para 41.

160



one-month long, announced in advance, and because of Indonesia’s online system, submitting an
application is quick and easy. The validity periods also cover the entire calendar year. A temporary
“slowdown” of imports for a limited amount of time alone is not enough to establish that a measure
constitutes a quantitative restriction on imports. Indonesia asserted that the complainants had not
shown any evidence that net import volumes have decreased as a result of the application windows
or validity periods for import licenses.

Added to that, contrary to the claim, it appears that imports for several key products have
increased as the percentage of the total market in recent years showing a growing market for
imported food products in Indonesia. The market share of US-origin imports of oranges increased
from 11% in 2012 to 15% in 2013, and 19% in 2014.%° Like oranges, US-origin lemons also
increased from 10% in 2012 to 13% in 2013, and 22% in 2014.%°! For the processed horticultural
products, the market share of US-origin frozen sliced potatoes increased from 33% in 2010 to 48%
in 2013 and 2014.4%? Market share for US-origin grapefruit juice increased from 11% in 2012 to
56% in 2013, and an astonishing 85% in 2014.4%

However, despite the argument presented by Indonesia, the panel agreed with the
complainants that the measure resulted in no imports during the month of July. This is because the
importer must make its last shipment (the shipment usually takes four weeks from the country of
origin to Indonesia) by the beginning of June for the products to arrive on time to be admitted into
Indonesia before the validity of the Import Approval expires. Since the Import Approval would be
issued in July, the earliest the importer would be able to ship horticultural products under the

validity period of July-December would be at the beginning of July because it cannot ship any
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products before obtaining the new Import Approval which is needed in the pre-shipment
verification. Thus, the panel ruled that this has caused a restriction having a limiting effect on
importation within the meaning of Article XI:1. Citing the Argentina— Import Measures and China
— Raw Material, the panel explained that the limitation on imports “need not be demonstrated by
quantifying the effects of the measure at issue.” Thus, Indonesia’s regulation about limited
application windows and validity periods are in violation of Article XI:1 of the GATT 1994.
b) Fixed License Terms

The complainants stated that according to the WTO jurisprudence, a measure is a
“restriction” if it imposes “a limitation on the importation, a limiting condition on the importation,
or has a limiting effect on the importation.” Thus, where a measure allowed only certain imports,
that measure is a restriction. The complainants argued that the fixed license terms imposed by
Indonesia are limiting the importation. During a semester, the only horticultural products permitted
to be imported are those that conform to the products listed on importer’s RIPHs and Import
Approvals. Since it is fixed terms, and not allowed to be amended, Indonesia’s restrictions
removed the ability of importers to respond to market forces and external factors that occur during
a validity period.%

As a defense, Indonesia noted that the terms are only static for one validity period of time.
More importantly, the terms are self-selected by the importers, and they are free to change their
terms of importation from one license application to the next. Indonesia rejected that the measure
constituted a restriction because having to project trade volumes a few months out is hardly

equivalent of a quantitative restriction or similar border measure, and incorrect estimates can be
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easily corrected before the start of a validity period with another application or in subsequent
license application for the next validity period.

Similar to Measure 1, fixed licensed terms were also found to constitute a restriction due
to its limiting effect on importation. The panel further stated that the design, architecture, and
revealing structure of measure have the effect of an import quota. Measure 2 fixed the amount and
type of products that can be imported for each validity period i.e., every six months. This means
that for the six months period, there is a maximum quantity of products of a given type that can be
imported that cannot be modified. Although Indonesia argued that the importers themselves set
the amount of quota, the panel cited the US — Cool that “where private actors are induced or
encouraged to take a certain decision because of the incentives created by a measure, those
decisions are no ‘independent’ of that measure.” In this case, the system having an effect of quota
can be perceived as the result of how Indonesia structured this measure.

c) 80% Realization

The other requirement imposed by Indonesia is that importers must fulfill at least 80% of
the amount of import that is stated in the RIHP and Import Approval. First, importers are subjected
to the 80% realization requirement as a condition to import, and in the case that they could not
meet the requirement, the importers may be found to be ineligible to import in the future. This
requirement created a powerful inducement to importers to lower the amounts for which they
sought permission to import. To mitigate the risk of not fulfilling 80%, importers must lower the
quantity it requested in the Import Approval application than the amount it would request

otherwise. New Zealand stated that the 80% realization requirement also imposed a quantitative
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restriction since importers need to conservatively estimate the quantities that they requested in
their Import Approval and accordingly has a limiting effect on imports.**®

Indonesia stated that the 80% realization requirement was imposed to serve as a safeguard
to importers grossly overstating their anticipated imports. As a developing country, Indonesia has
limited resources to devote to import administration. Thus, it is important for Indonesia to have a
rough idea of expected trade volumes for each validity period and because Indonesia recognizes
the need for flexibility in these estimates, Indonesia asked importers to achieve 80% of their
anticipated imports for the relevant validity period. However, this realization requirement is
already removed from Indonesia’s regulation. Indonesia also found the arguments by the
complainants are contradictory to each other. On the one hand, the complainants expressed that
importers are unable to import as much as they want. On the other hand, the complainants stated
that they are struggling to import 80% of their anticipated import volumes.

The panel ruled that the 80% realization requirement was found to be a restriction having
a limiting effect on importation. Because the consequences of failing to comply with the
requirement are severe and could result in importers being effectively prevented from doing
business, the importers have a strong incentive to comply with the 80% realization requirement.
Further, the limiting effect of the 80% realization requirement appeared to be “exacerbated” when
combined with Measure 2. This results in importers conservatively estimating, or underestimating,
the quantities requested in their import licenses to ensure they are able to satisfy the 80%
realization requirement. Thus, Measure 3 acted in a similar way incentivizing importer to limit the
amount that they request in the import approval applications, which, in turn, restricted the quantity

of products they are allowed to import. The panel also rejected Indonesia’s argument that both
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complainants have not presented any evidence that the realization requirement had an adverse
impact on trade flows. As mentioned above, the jurisprudence within the WTO, there is no need
to show the quantifying effects of limitation on imports.
d) Harvest Period

With regards to the harvest periods, the U.S. argued that the Indonesian MoA established
periods of time during which it restricts or prohibits the importation of certain horticultural
products to protect domestic products during their harvest periods. Because importers need to have
RIHP issued by MoA to import horticultural products, restrictions through the RIHP for certain
fruits during Indonesia’s harvest period directly limited the types of quantities of imported
products entering Indonesia. New Zealand added that the measure was protecting domestic
Indonesian horticultural products by eliminating imported competition at certain times of the year.

Indonesia did not seem to contest that Measure 4 resulted in a temporary limitation on
importation. Indonesia argued that imports were not banned but only regulated in terms of timing
when to enter the territory of Indonesia. Indonesia did argue that this measure intended to prevent
an oversupply of only certain fresh horticultural products that could have disastrous consequences.
The panel decided that Measure 4 violated Article XI:1 GATT 1994 because, through this measure,
Indonesia controlled the importation of certain horticultural products over the Indonesian harvest
period for the same type of products by withholding or limiting RIPHs over those periods. The
panel relied on the evidence presented by the complainants which is a letter dated 6 May 2015
from the Secretary to the Director-General of Horticultural addressed to the Secretary to the
Director-General of Processing and Marketing of Agricultural Products that recommended the
related institution to impose import ban of horticultural products that compete with domestic

products to be harvested in the period in July to December.
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e) Storage Ownership

The U.S. argued that Indonesia’s requirement that importers must own its storage facilities
to receive RIPH and the quantity specified in the Import Approval could not exceed the capacity
of its storage facility was in violation of Article X1:1.%°¢ This requirement limits the quantity of
imported products because it operates as an artificial ceiling on the quantity importer can import
during each semester. Without this restriction, an importer might be able to fill such facilities
multiple times over each semester. However, due to such a requirement in place, the storage
capacity dictates the quantity of product imported, not market conditions. Since importer was not
allowed to lease or rent a storage capacity, this created prohibitive storage cost to the importer and
adversely affected the competitive opportunities with domestic product.

Indonesia argued that the requirement did not place a limit on the amount of storage
capacity an importer may acquire, just as it does not limit the amount of goods an importer may
import during a particular validity. All of the limitations put forward by the complainants are, in
fact, the choice by the importers and self-imposed. Indonesia asserted that the storage requirement
is merely a food safety measure and not intended to limit trade.

The panel ruled that Measure 5 had a limiting effect on importation for the following three
reasons. First, the storage ownership and capacity requirements, explicitly put a limit on the
volume of imports of horticultural products by giving an importer the maximum amount they can
store in its own storage during the six-month validity period of its Import Approval. Second, this
Measure violated Article XI:1 GATT 1994 because it ignored the possibility of multiple turnovers

of horticultural products taking place during a six-month period. This means that additional storage

4% The United States of America First Written Submission (DS477/DS478), FIRST WRITTEN SUBMISSION OF THE
UNITED STATES OF AMERICA - INDONESIA IMPORTATION OF HORTICULTURAL PRODUCTS, ANIMALS, AND ANIMAL
PrRoODUCTS (2015), para. 187.

166



could be available as the products are sold, allowing the importers to renew the inventories with
the new imports. However, this measure excluded such possibility because the storage capacity is
measured when the importers apply for the relevant import documents. Further, even if the
importer sells all the imported products before the six-month period or acquires more storage
capacity, the importers would not be able to import the same period due to Measure 1 (application
windows and validity periods) and Measure 2 (fixed and periodic import terms). The last reason
is the increased costs. Since the importers are required to own and not lease or even borrow
facilities, the importers need to spend more on owning storage. For these reasons, the panel
concluded that Measure 5 was in violation of Article XI:1.
f) Use, Sale and Distribution

New Zealand and the U.S. claimed that Indonesia’s restrictions on importation of
horticultural products based on their use, sale, and transfer are restrictions within the meaning of
Article XI:1. In the U.S.” view, Indonesia’s regulations on use, sale, and distribution put a
constraint on the ability of importers to market imported products, and by adding a distribution
layer, it reduced the opportunity for imported products to reach Indonesian householders. The U.S.
submitted that RI can only sell imported products to distributors and was prohibited from selling
directly to consumers and retailers. Thus, the requirement added a level in the supply chain by
forcing importers to rely on distributors and increases the costs associated with importer products.
Meanwhile, PI can only import horticultural products as materials in their own industrial process
and were explicitly prohibited from selling or transferring importer horticultural to another
entity.*®” If a P1 does not use all the imported products, they were forced either to destroy the

excess products or to incur the costs of storing them. This created waste and increased unnecessary
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costs of using imported products. Thus, a Pl must predict precisely the quantity of imported
products that they would use in their product.

Indonesia did not contest the complainants’ characterization of Measure 6; rather, it argued
that the limitation of imports of horticultural products to certain end-users did not constitute a
quantitative restriction.**® Indonesia further asserted that the differentiation between the R1 and PI
only for statistical purposes which allows keeping track of horticultural products needed for direct
consumption and those used as a raw material for further processing.**°

Nonetheless, the panel agreed with the complainants that Measure 6 was a restriction on
importation within the meaning of Article XI:1. The measure reduced the competitive
opportunities for imported products as it increased the costs of their marketing and affected the
business plans of importers. More specifically, the measure limited the competitive opportunities
of importers by forcing imported products to go through a distributor before they can reach the
final consumer and consequently adding another layer in the distribution of chain of horticultural
products.>®
g) Reference price for Chili and Shallots

The complainants claimed that Indonesia’s regulation stipulating importation of chili and
shallots is postponed when the domestic market is below a reference price that has resulted in the

restriction of New Zealand and the U.S. products from entering Indonesia. According to New

Zealand, due to this regulation, no imports of chilies took place in February, March, and April of
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2015.%% In the U.S. view, the reference price also had a limiting effect on importation at all times
because the threat of such a broad prohibition reduced the incentives for importation.°%

Indonesia, however, argued that the reference price of chilies and fresh shallot was part of
an integral plan of Indonesia’s food safety and security plan that was carefully planned and
determined by Indonesia’s food security council. These goals and objectives were implemented
through a multi-agency task force, including the Ministry of Agriculture’s Agency for Food
Security and the Ministry of Trade. The reference price system was specifically aimed to protect:
i) against harmful overheat of perishable food items in equatorial heat; ii) the extreme volatility on
the availability of a continuous supply of fresh chilies and shallots in Indonesia’s food supply.
Indonesia also underlined that the reference price system was not continuously in effect and only
activated on a temporary basis as a response to an immediate crisis. Indonesia further explained
that, given its location, Indonesia has always been an agricultural country where most of its citizens
engage in farming for a living. In terms of chilies and shallots, almost every province in Indonesia
has its own production of chilies and shallots. Thus, unrestraint import could result in the
oversupply of the products. The reference price system used by Indonesia, among others, is one of
the policy tools that protect Indonesia against extreme price volatility.

The panel concurred with the complainants that the reference price system constituted an
absolute ban on the importation of chili and shallots products. The panel ruled that Indonesia’s
reference price system for chilies and shallots is similar to minimum price requirements that

previous WTO and GATT panels have found to be inconsistent with Article XI:1. In China — Price

Band System, the panel found that China’s requirement on exporting enterprises to export at set or
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coordinated export prices or otherwise face penalties was a restriction under Article XI:1 because
“by its very nature has a limiting or restricting effect on trade.”® This measure also resulted in
uncertainties and incentives for importers to limit the quantities they import. These uncertainties
were caused by the lack of transparency as the reference price calculation methodology, and
parameters are not published.>%*

h) Six Months Harvesting

Indonesia imposed a regulation that prohibits the importation of fresh horticultural products
that have been harvested for more than six months. The U.S. was against this requirement,
asserting that certain horticultural products are stored in controlled atmosphere conditions after
harvest where they remain fresh for more than six months; thus, they can be shipped year-round
to global markets.®® New Zealand added to the U.S. argument stating that the requirement
constitutes an absolute prohibition on imports also because of the severe consequences when
importer violates this requirement. In the case when an importer violates this requirement, it will
not be granted a RIPH for one year.

Indonesian claimed that the requirement is to ensure food safety as having fresh
horticultural products imported sooner allowed Indonesian health authorities to inspect them to
ensure quality instead of importing such goods at a later date when “it is impossible to verify that
proper storage procedures have been followed.”%%

Despite Indonesia’s attempt to justify under Article XX(b), the panel asserted that Measure

8 is designed to prohibit the imploration of horticultural products that have been harvested more
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than six months prior to importation. To the panel, this is an absolute band that falls squarely into
the definition of a “prohibition” under Article XI:1 of the GATT 1994. The panel argued that food
safety arguments are not valid arguments.>%’

i) Import Licensing Regulation for Horticultural Products as a Whole

New Zealand claimed that in addition to each of the components of Indonesia’s import
licensing regime for horticultural products operating independently being inconsistent with Article
XI:1, these trade-restrictive requirements, viewed as a whole, are inconsistent with Article XI:1.
598 Both of the complainants argued that Indonesia imposed numerous restrictions and prohibitions
on the importation of horticultural products through its import licensing program. This resulted in
importation was not undertaken according to commercial consideration but in relation to the
requirements and conditions imposed by the combination of Indonesia’s import licensing regime.
The combination of the various regulations has the effect of both directly limiting imports and
creating disincentives for importers to import the type and amount of horticultural products that
they will otherwise import based on their commercial considerations.

Indonesia rejected the complainants’ arguments stating since Indonesia’s import licensing
is an automatic licensing pursuant to Article 2 of the Import Licensing Program, it is expressly
permitted under Article 2.2(a) of the Import Licensing Agreement and therefore excluded from the
scope of Article XI:1 of the GATT 1994. Indonesia added even if it is considered to fall within the
scope of Article XI:1, not every condition or burden placed on importation or exportation will be
inconsistent with Article XI:1 but only those that are limiting, that is, those that limit the
importation of products are inconsistent with Article XI. In Indonesia’s view, the complainants

failed to show sufficient pre and post-implementation import data to support the assertation that
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its import licensing regime for horticultural products as a whole operated to restrict the quantity of
imports.>%®

The panel first emphasized that automatic import licensing does not fall out per se from
Article XI:1. Instead, the panel argued that the previous analysis of Measure 1 to Measure 8 has
found to be in violation of Article XI:1. Although each of these measures was a prohibition or
restriction under Article XI1 of the GATT 1994 in its own right, the panel observed that the
restrictive effects of each measure are compounded once they are seen as part of a system because
they are interrelated and do not work in isolation.>°
j) Prohibition on Imports of Certain Animals Products

The complainants argued that Indonesia imposed a “positive list” system to prohibit the
importation of certain forms of meat, offal, and carcass. In particular, any bovine meat, offal, or
carcass products that are not included in Appendix | of Indonesian MoA Regulation and Appendix
| of MoT Regulation are ineligible to obtain a RIPH, and therefore Import approval which requires
Recommendation. Unable to obtain Recommendation and Import Approval, importers are
prohibited from importing products to Indonesia.

Indonesia denied the allegation by the complainants that it was imposing the “positive list”
with respect to animals and animal products. Indonesia argued that it did not prohibit the
importation of animals and animal products that do not appear in Appendix I or Appendix Il of the
MoT 46/2013 and Appendix | and Il MoA 139/2014. Animals and animal products that are not
listed are exempted from the requirements of the regulation and generally permitted to be imported
to Indonesia unless expressly prohibited by another instrument or determination by an agency.

Indonesia claimed that when animals or animal products are not allowed to be imported into
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Indonesia are solely for the protection of human, animal, or plant health or life under Article XX(b)
GATT 1994.

The panel, however, underlined that Indonesia failed to identify the legal provisions that
would specifically allow unlisted animals and animal products to be imported to Indonesia.
Indonesia only replied that some products are not listed in the appendices because there is no
demand for such products or because they are prohibited for food safety reasons.>!* The panel then
concluded Indonesia has failed to submit an effective rebuttal, thus, the complainants have
presented a prima facie case that Indonesia used a “positive list” and prohibits the importation of
animals and animals product violating Article X1:1.52
k) Limited Application Window and Validity Periods for Animals and Animal Products

Similar to Measure 1, Measure 11 was also concerning limited application window and
validity period. While Measure 1 regulated the application and validity period for the horticultural
products, Measure 11 governed the application and validity period for animals and animal
products. New Zealand argued that Measure 11 constituted a restriction within the meaning of
Article XI:1 that is a limitation or limiting condition on importation or has a limiting effect on
importation. The U.S. further added that the combination of the limited time windows within which
importers can apply for, and receive import permits, and the short validity periods within which
imports can enter Indonesia, results in a period of several weeks at the end of the validity period
and the beginning of the next one where products cannot be exported to Indonesia. More

specifically, due to the design and the structure of Indonesia’s license application windows and
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import validity periods, and the long shipping time from the U.S. to Indonesia, there is a period of
five to six weeks during each import period when the U.S. exporters cannot ship to Indonesia.>?

The U.S. submitted that the Import Approvals are issued four times a year for a single
three-month validity period, and it can be applied only during the month preceding the start of a
period. Import Approval application can only be submitted after the importer has received a RIPH,
which is issued only during the month before the start of a validity period. In reality, the U.S.
contended that importers often have less than a month to apply for an Import Approval due to
delay on the RIPH application window. Since Import approval number is needed to be written on
the Certificate of Health that is issued in the products’ country of origin, importers cannot begin
placing orders and begin shipping until Import Approval has been issued for that period. Once the
orders are placed, it takes U.S. products at least four to six weeks to be shipping, and therefore the
earliest that U.S. animals and animal products could reach Indonesia is about one month after the
start of a validity period.>* Since also Indonesia required the products must arrive in Indonesia in
clear customs, the U.S. exporters must stop accepting orders and shipping to Indonesia four to six
weeks before the end of the period as it takes that long for shipping time.>*®

Like Measure 1, Indonesia argued that the import licensing system for animals and animal
products is an automatic import licensing system, and for that reason, it does not violate Article
XI:1 of the GATT 1994.5%6 Indonesia further argued that the validity periods of its import licenses

for horticultural products, animals, and animal products cover the entire calendar year, and there

was no period of time during which imports are restricted as a function of the lapse in the
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validity.5* Indonesia also asserted that application window and validity periods are very common
in administering imports in the WTO Members.>8

However, the panel rejected Indonesia’s argument, and instead, agreed with both
complainants that restriction occurred as a result of the limited application windows and validity
period. This is due to the combination of the different elements or requirements that constitute
Measure 11 namely: i) the timing of the application windows, which is very close to the expiration
of the previous import documents; ii) the requirements that preclude importers from shipping
products before having obtained the new Import Approval, that would otherwise allow importers
to save time by shipping their products in advance while waiting for the new Import Approval, and
iii) the shipping time from the country of origin, which creates a gap between the time where the
new Import Approval is received and the time when the goods subject to such Import Approval
arrive in Indonesia.>*® Citing the argument from New Zealand and the U.S, the panel agreed that
due to the operation and interaction the different requirements under this measure as well as the
shipping times from the complainants’ territories to Indonesia, there are several periods where
there are no imports of animals and animal products to Indonesia.>?°
I) Fixed License Terms for Animals and Animal Products

Similar to Measure 2, the RIPH and Import Approvals for animals and animal products are
required to specify the type, quantity, country of origin, and port of entry. These are fixed terms
and are unable to change once the RIPH and Import Approval are issued. New Zealand argued that

these restrictions eliminate importers’ flexibility to respond to changes in external factors that
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occur during Quarter, and therefore limit an importers’ ability to alter its import quantities during
that period.

Indonesia put forward the same argument as Measure 2 that the import terms are fully self-
determined, and importers are free to change their terms of importation from once license
application to the next, meaning that the terms only fixed for one validity period of time. Further,
importers can easily change estimated shipment volumes and submit a new application for the
current validity or wait for the next validity period to submit a new application.

The panel concluded that Measure 12 is similar to Measure 2 in the sense that the measure
constitutes a quota because for that period of time, there is a maximum quantity and type of
products that can be imported and unable to be changed.%?* The panel also rejected Indonesia’s
argument that the measure is self-determined. The panel asserted that in this case, the importers
are induced or encouraged to take the decisions due to the incentives created by a measure.
Therefore, it is not an independent decision of the importers.

m) 80% Realization Requirement for Animals and Animal Products

After being granted an Import Approval for bovine animals or animal products, an importer
must import no less than 80% and no more than 100% of the quantity of each of the products
specified in the Import Approval. This requirement, along with fixed license terms, magnified the
limiting effect of the importation. Similar to Measure 3, New Zealand argued that the 80%
realization requirement for animals and animal products resulted in importer reduced the quantities
requested in their quarterly RIPH and Import Approvals. This is because importers are induced to
conservatively estimate or underestimate the quantities requested in Import Approvals to ensure

they fulfill an 80% realization requirement during the applicable period.>??> New Zealand further
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argued that this caused the importers not to be able to follow a range of factors such as changes in
domestic prices, world prices, supplier availability of supply, domestic demand, shipping
availability.>?® In addition to that, the U.S. also stated that in the animal context, when Measure
13 combined with Measures 16 (Beef reference price), importing in larger quantities during short
periods of time to comply with the realization requirement even became riskier because it could
cause the price to drop below the reference price and stop imports altogether.>2*

In its rebuttal, Indonesia asserted that the 80% realization requirement is needed as a
safeguard against importers grossly overstating their anticipated imports and that if there is any
change in the market, the importers can always change their requested volume in the next period.
Indonesia also tried to give some flexibility to the importers by only requiring importers to fulfill
80% of its anticipated imports. According to Indonesia, the complainants also failed to show when
the complainants have been unable to show when the importer failed to comply with 80% and lose
its importer designation. Thus, there is no impact on trade flows.

Ruling on this matter, the panel agreed with both the complainants that the limiting effect
of Measure 13 is exacerbated when combined with Measure 16 relating to the beef reference price.
This is because the import of large quantities in a short period of time could cause the price to drop
below the reference price, thus cut the import altogether. The panel then cited India — Autos in
which it was found that measure that did not set an absolute numerical on imports but induced
importers to limit their imports as a consequence of the obligation to satisfy an export commitment
imposed by India counted as an import restriction. The 80% realization requirement acts in a
similar way by incentivizing importers to limit the amount they request in their Import Approval

application, which, in turn, restricts the quantity of products that they are allowed to import. As
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previously stated, the panel rejected Indonesia’s argument and reiterated that the limitation on
imports “need not be demonstrated by quantifying the effects of the measure at issue.”?°
n) Use, Sale, and Distribution of Imported Animals and Animal Products

The Complaints argued that Indonesia imposed a prohibition on the importation of animals
and animal products for particular uses, and for sale and distribution through certain outlets. For
bovine meat, permitted offal and carcass may only be permitted to Indonesia for use by industry,
hotels restaurant, catering, and/or other special needs. The effect of these measures is that bovine
carcass, meat, and offal are not permitted to be imported into Indonesia for any form of domestic
use or sold or distributed through consumer retail outlets. New Zealand underlined that these
products are prohibited from being sold by importers to the modern market as well as a traditional
retail outlet. The U.S. added that the prohibition to sell in traditional markets, where consumers
purchase a substantive proportion of meat, is detrimental to their imported products.

Indonesia asserted that certain products are not permitted to be sold in the traditional
Indonesian market because i) the extremely high risk of unsafe food handling; ii) the lack resources
to monitor food safety practices in these markets; and iii) religious constraints on food
consumption that impacts that vast majority of Indonesians.>?® Traditional markets in Indonesia
usually do not have proper cold storage facilities, and in such environments, products must be
extremely fresh in order to be safe for human consumption. Indonesia also stated that the
prohibition on the sale of non-fresh meat, such as defrosted or thawed, applies not only to imported
products but also domestic meat.

The panel agreed with the complainants that the regulation resulted in some animals and

animal products under the scope of related regulation cannot reach certain retail outlets where most
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of the Indonesian consumers do at least half of their food shopping.>?’ To the panel, the design,
architecture, revealing structure, Measure 14 restricted the competitive opportunities for imported
products because it impedes sale in modern stores or traditional markets or directly to consumer,
thus violating Article XI:1. The panel also cited India — Quantitative Restrictions where the panel
found a similar measure namely India’s “actual user requirement” which provided that some
products could only be imported by the “Actual user,” and thus did not allow the importation of
products for resale by intermediaries, in violation of GATT agreement.>?® The panel concluded
that the Indian measure was ““a restriction on imports because it precludes imports of products or
resale by intermediaries, i.e. distribution to consumers who are unable to import directly for their
own immediate use is restricted.””>?°
0) Domestic Purchase Requirement

Under the domestic purchase requirement, Indonesia required all persons who wish to
import beef must purchase a specified amount of Indonesian beef.>3° The quantity of the beef
purchased is regulated quarterly. In July 2015, the amount was 3% of total beef purchases (for beef
for all permitted purposes other than manufacturing) and 1.5% of total beef purchases (for beef
imported for use in manufacturing purposes), both from designated abattoirs. The domestic
purchase requirement must be included in the importer’s application for RIPH and required to be
purchased three months before the month in which an application for the RIPH is made.>*! New

Zealand explained it is difficult to fulfill the domestic purchase requirement because of the limited

supply of beef that has been raised and slaughtered in Indonesia. The U.S. submitted that this
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requirement operates as a limitation or limiting condition on imports or has a limiting effect on
imports in three ways. First, the domestic purchase requirement is designed to substitute imports
with domestic products. Second, the domestic purchase requirement is a limiting condition on
imports because it ties the permissible quantity of beef imports to the supply of local beef that is
available for purchase towards the requirement. Third, the measure also adds unnecessary costs of
importation that did not relate to any business purpose.

Indonesia, on the other hand, argued that domestic purchase requirement was adopted
following a recommendation from the importers’ association, therefore, it is not a measure that
constitutes a restriction within the meaning of Article XI:1. Indonesia further stated that the
domestic purchase requirement did not restrict or limit any amount of beef that can be imported to
Indonesia. Indonesia provided data showing that there was plenty of domestic supply to meet the
domestic purchase requirement. Indonesia also asserted that from January 2013 to March 2015,
the domestic purchase requirement for beef pursuant to Article 5(1) of MoA 139/2014 has not been
enforced and that RIPH application during that time has been rejected because the applicant has
not met the domestic purchase requirement throughout 2015. Indonesia also responded that
Measure 15 was not in force at the time of the establishment of the panel.

The panel, however, dismissed Indonesia’s argument that Measure 15 is not in force
because the Measure clearly stated that domestic purchase requirement went into force more than
two months before the establishment of the panel. The panel observed that Measure 15 resembles
a local content requirement discussed in Argentina — Import Measures in which it included a
requirement to incorporate a minimum level of local content into goods produced in Argentina. In
that case, the panel found that the “required increased of local content, either by purchasing from

domestic producers or by developing local manufacture, [had] a direct limiting effect on
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importation because the measure is designed to force the substitution of the imports.”>3? It was
also underlined that this type of measure might cause costs unrelated to the business activity of the
particular operator. Concurred with the panel on Argentina — Import Measures, the panel found
that Measure 15 is in violation of Article XI:1.
p) Reference Price for Beef

Similar to the reference price used in chili and shallots, the Indonesian government also
imposes reference prices for beef. The Indonesian government provides that import of bovine
animals and animal products are suspended if the market price of beef secondary cuts in Indonesia
falls below a specified “reference price.” According to New Zealand, the function of beef reference
price is similar to “minimum import price,” as both the minimum import price and the beef
reference price have the effect of establishing a minimum price below which imported beef cannot
enter the market.>*® New Zealand states that minimum import price has previously been found
inconsistent with Article XI:1 of the GATT by some of GATT and WTO panels.>** In China —
Raw Materials, particularly, the panel confirmed the inherent restrictiveness of a minimum export
price.5® The U.S. added on that argument stating the effect of reference price is even more
categorical than the minimum import or export prices found by previous panels to be “restrictions”
because it prohibits any imports once the reference price has been reached, and prohibits of all
beef products and not merely secondary cuts, if the price of secondary cuts below the reference
price.5% Indonesian did not provide a substantial argument in relation to this measure besides a

defense under Article XX(b) of the GATT 1994 and Article XI:2(c)(ii) of the GATT.
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The panel concurred with all the arguments from the complainants that the structure of
Measure 16 constitutes restrictions and prohibitions within the meaning of Article XI:1. The
operation of the reference price system is rather simple: once the domestic price for secondary cuts
of beef falls below the reference price established the MoT, imports of all bovine animals and
anima products are suspended.>” Thus, once the reference price system is triggered, there is an
absolute ban for the importation of these products, and no procedures exist to defer imports of
previously approved quantities to the next validity period.>® The panel agreed with the
complainants that Indonesia’s reference price is similar to minimum import price mechanisms that
previous panels and GATT panels such as EEC — Minimum Import Prices, Japan — Semi-
conductors and China — Raw Materials, have found to be inconsistent with Article XI:1 of the
GATT. % Further, even in the situation where the reference price has not been actually triggered,
the panel decided that it could create uncertainty affecting investment plans.>4
q) Import Licensing Regulation for Animals and Animal Products as a Whole

New Zealand argued that Indonesia’s import licensing regime of animals and animal
products as a whole has a limiting effect on import in three key mechanisms: i) prohibition on the
importation of certain beef products; ii) market access limitations for animals and animal products;
and iii) the limitation on importation by creating uncertainty and imposing practical thresholds on
importation.>*! New Zealand stated that the import licensing regime is even more restrictive when

seen as a whole. The U.S. agreed with New Zealand that when the requirements of the regime
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interact with and reinforce each other, the limitations or limiting effect of the regime as a whole
on importation are even greater than the individual components.

Indonesia submitted two arguments on why its import licensing regime for animals and
animal products as a whole is not a violation of Article XI:1 of the GATT 1994. First, as previously
stated in the horticultural products, Indonesia contended that the import licensing regime for
certain animals and animal products is an automatic licensing regime, thus excluded from Article
XI:1 of the GATT 1994. The complainants also failed to show any evidence when an application
of both Recommendation or Import Approval was rejected when all legal requirements are
fulfilled. Second, Indonesia stated that the import licensing regime did not constitute a quantitative
restriction. According to Indonesia, the complainants must show through clear and convincing
evidence that the measure at issue has indeed a limiting effect on importation. Although Article
XI:1 does not require precise quantification of the trade effects of a challenged measure, it did not
mean a complainant is excluded from demonstrating that the measure has some effect on trade.

As previously found, Measure 10 to Measure 16 imposed several restrictions and
prohibitions on imports that only limit the quantity of animals and animal products that can be
imported into Indonesia, sometimes imposing an absolute ban, but also affected the competitive
opportunities of imported products, increase the costs associated with importation, affect the
investment plans of importers, cause uncertainty in the importation business, and create incentives
among the importers to limit the amounts they effectively import.>*? Even though each of these
measures is a prohibition or restriction under Article XI:1 of the GATT 1994, in its own right, the
panel observed that the restrictive effects of each measure are compounded once they are seen as

a part of the system due to their interrelation.>*® From the standpoint of an importer wishing to
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import animals and animal products to Indonesia, the import licensing regime for animals and
animal products is unfavorable to imports and importers, imposing strong disincentives for
commercial operators to conduct importation an affecting the investment plans of importers.>* For
these reasons, the panel found that Measure 17 is inconsistent with Article XI:1 of the GATT
because, by virtue of its design, architecture, and revealing structure, it constituted a restriction
having a limiting effect on importation.
r) Sufficiency of Domestic Production to Fulfill Domestic Demand

New Zealand argued that Indonesia’s domestic sufficiency requirement that is set in the
Animal Law, Horticultural Law, Food Law, and Farmers Law restricted imports of certain animals
and animal products and horticultural products in a manner inconsistent with Article XI:1 of GATT
1994.>* This condition limited the competitive opportunities of imported products because they
are only given market access on the condition, and to the extent that, domestic supply is deemed
insufficient to satisfy Indonesian needs. Similar to New Zealand, the U.S. argued that Indonesia’s
domestic insufficiency requirement explicitly placed a limiting condition on imports by
conditioning all importation of horticultural products and animals and animal products on the
insufficiency of domestic products to meet Indonesian consumers’ needs, thereby severely limiting
the opportunities for importation.>4

Indonesia, on the other hand, claimed that this measure did not have any impact on imports,
and the complainants have not presented any evidence that this measure harmed their trade flows.
Indonesia added that the language cited by the complainants is only a general statement of

Indonesia’s commitment to food security.
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The panel noted that Article 36 of the Food Law establishes that imports of food “can only
be done if the domestic [flood [p]roduction is insufficient and/or cannot be produced
domestically.”®*’ The panel thus agreed with the complainants that by conditioning the importation
of food and agricultural commodities upon a determination of the sufficiency of domestic
production to fulfill domestic demand, Measure 18 constitutes a restriction on importation and thus
in violation of Article X1:1.5* The panel clarified that WTO members are free to pursue food and
farm development objectives. However, pursuing those objectives need to be done through WTO
consistent measure. The sufficiency of domestic production to fulfill domestic demand should not
be done by restricting importation. Indonesia’s prohibition stipulated at its national law that
promotes self-sufficiency is not in line with Indonesia’s WTO obligations and undermines the
basic principles of the multilateral trading system.>*°
I1l.  Indonesia’s Defenses under Article XX of the GATT 1994

Following the panel’s findings that Measure 1 to Measure 18 are in violation of Article
X1:1 of the GATT 1994, Indonesia raised its defenses under Article XX of the GATT 1994. Table

10 summarizes Indonesia’s defenses that are analyzed by the panel.

Measure Description Article XX Defense
No. @ [ ® (d)
1 Limited application windows and validity periods X
2 Periodic and fixed import terms X
3 80% realization requirements X
4 Harvest period requirement X
5 Storage ownership and capacity requirements X X X
6 Use, sale, and distribution requirements for X X X
horticultural products
7 Reference prices for chilies and fresh shallots for X
consumption
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8 Six-month harvest requirement X

9 Indonesia’s import licensing regime for horticultural X X X
products as a whole

10 Prohibition of importation of certain beef and offal X
products except in emergency circumstances

11 Limited application windows and validity periods X

12 Periodic and fixed import terms X

13 80% realization requirement X

14 Use, sale, and distribution of imported bovine meat X X X
and offal requirements

15 Domestic purchase requirement for beef X

16 Beef reference price X

17 Import licensing regime for animals and animal X X X
products as a whole

18 Sufficiency of domestic production to fulfill
domestic demand

Table 4.5: Indonesia’s Defenses under Article XX Admitted by the WTO Panel
Source: The Panel Report, para. 7.3.4

Article

Article XX of the GATT 1994 regulates general exception within the WTO agreement.
XX(a), XX(b), and Article XX(d) that are raised explicitly by Indonesia are as follows:

Subject to the requirement that such measures are not applied in a manner which

would constitute a means of arbitrary or unjustifiable discrimination between
countries where the same conditions prevail, or a disguised restriction on
international trade, nothing in this Agreement shall be construed to prevent the
adoption or enforcement by any contracting party of measures:

(@) necessary to protect public morals;

(b) necessary to protect human, animal or plan life or health;

(d) necessary to secure compliance with laws or regulations which are not
inconsistent with the provisions of this Agreement, including those relating
to customs enforcement, the enforcement of monopolies operated under
paragraph 4 of Article 1l and Article XVII, the protection of patents,
trademarks and copyrights, and the prevention of deceptive practices;
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In its ruling, the panel also rejected all of Indonesia’s defenses under Article XX(a), XX(b),
and (d). Under Article XX(a), Indonesia claimed that measures are needed to protect public moral
which in this case related to Halal requirement. However, the panel were unable to find any
identification of Halal among the objectives of the measures. Indonesia also failed to point
specifically to any Halal provisions that would specifically apply to horticultural products.>*
Indonesia’s arguments under Article XX(b) were also rejected by the panel. The panel agreed with
both complainants that there is nothing on the text of regulations that submitted by Indonesia refers
to the protection of human, animal or plan life or health as the policy objective of the measure.*!
The panel then failed to see any of the legal instruments constituted relevant evidence that the
measures were formulated to protect public health in the sense addressing Indonesia’s concerns.
The panel concluded that Indonesia had not demonstrated that there is a relationship between the
measures and the protection of human, animal or plan life or health.

With regards to Article XX(d), the panel examined whether Indonesia had demonstrated
that the measures were designed to secure compliance with Indonesia’s WTO-consistent and
regulations and, if so, whether it was necessary to secure such compliance. The panel asserted that
the key step in the analysis of Article XX(d) is to establish whether, and, if so, how precisely
Indonesia has identified the WTO-consistent laws and regulations.%%? Thus, the more precise
Indonesia was able to identify the specific rules, obligations, requirements contained in the WTO
consistent laws or regulations, the more likely the panel would be able to analyze how and why

Measure 1 secured compliance with such laws or regulations.>®® All Indonesia’s defenses under

Article XX(d) are rejected by the panel because Indonesia failed to identify any specific rules,

%50 |d, para. 7.658.
%51 1d, para. 7.632.
552 |d, para. 7.571.
553 |d, para. 7.572.

187



obligations, and requirements. Indonesia only insofar submitted legal instruments to the WTO, %%
and based on the panel observation, all these laws and regulations deal with vast array of issues,
some being very extensive with numerous article that consists more than 100 articles.>*® Based on
this reasoning, the panel rejected Indonesia’s defense under Article XX(d).
B. DS484
Not long after New Zealand and the U.S. brought an agricultural case to the WTO about
Indonesia’s import licensing on horticultural, animals, and animal products, on 16 October 2014,
Brazil requested consultations with Indonesia concerning certain measures imposed by Indonesia
on the importation of chicken and chicken meats. Brazil stated that Indonesia had imposed general
import prohibition on chickens and chicken meats that is inconsistent with Indonesia’s WTO
obligations under Article XI:1 of the GATT 1994 and Article 4.2. of the Agreement on Agriculture
(AoA). The alleged general prohibition asserted by Brazil as follows:>%
a. Indonesian does not allow the importation of animal and animal products not listed in the
appendices of the relevant regulation.
b. Domestic food production and national food reserve are prioritized over food import, which
is only authorized as an exception when domestic food supply in Indonesia is not

considered “sufficient” by the government.

554 As responses to the Panel questions regarding the specific rules, obligations, and requirements, Indonesia
provided five legal instruments to the WTO such as the Customs Law, Quarantine Law for Fish and Plant Law,
Labelling Food Advertising Law, Verification or Technical Surveillance in Trading Sector Law, and Plant
Quarantine for Entry of Fresh Fruits and Vegetable Law. Indonesia did not point out a specific article within the law
as its defense.
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c. Imports of essential and strategic goods may be prohibited and/or restricted, and prices
may be controlled by the Indonesian government. Thus, import and export operations may
be postponed by the Minister of Trade during a force majeure event.
d. The Indonesian government limited the importation of chicken and chicken products to
certain intended uses.
e. Indonesia imposed prohibitions and/or restrictions to importation through its Import
Licensing Regime. Importers must obtain import licenses after several approvals and
overlapping authorization stages covered by different regulations and authorities.
f. Indonesia established an import prohibition through different regulations regarding halal
slaughtering and labeling requirements for imported chicken meat and chicken products.
I.  Positive List Requirement

The first measure concerned provisions in the relevant Ministry of Agriculture (MoA) and
Ministry of Trade (MoT) regulations governing the importation of meat, which prescribe the type
of carcass for which an importer may obtain an MoA Import Recommendation (RIPH) and MoT
Import Approval. Chicken cuts and other chicken products cannot be subject either of RIPH and
Import Approval because they are not listed in the relevant appendices of the respective
regulations. Brazil, in its panel request, has described this measure as an import prohibition on
certain products. In the course of the proceedings, Brazil referred to this measure as the “positive
list requirement,” the term also used by Indonesia.>®’

Indonesia did not dispute the structure of the measures established a prohibition on the
importation of chicken cuts. Instead, Indonesia raised its defense under Article XX(d) of GATT

1994. Indonesia argued that the positive list requirement is designed to secure compliance with the
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halal requirements laid down in Indonesian laws. Indonesia specifically referred to Article 58(1)
of Animal Law 18/2009 that addresses Indonesian authorities’ duty to “supervise, inspect,
examine, standardize certify and register animal products” in order to “secure safe healthy, intact
and rightful animal products.”®®® In the same law, Article 58(4) Indonesia points to the requirement
for imported products to have a “rightful certificate.” Indonesian Law 8/1999 Consumer Law also
obligates companies to provide honest information about the condition and quality of products.”>*°
Concerning specific halal requirements, Indonesia limits itself to a general reference to the
“process of certification” in Law 33/2014. Indonesia further explained that the positive list
requirement “served to ensure the traceability of imported chicken meat and chicken products to
specific foreign establishments that obtained halal certificates.”*%

Addressing Indonesia’s argument about whether the positive list requirement is justified
under Article XX(d), the panel has a two-step analysis. First, the panel must review whether the
positive list requirement is designed to secure compliance with the halal requirements, as argued
by Indonesia. Second, it has to observe whether the positive list requirement is necessary to secure
compliance with the relevant laws and regulations in Indonesia.

The panel cited the Appellate Body ruling in Argentina — Financial Services that the panel
must apply “as an initial examination of the relationship between the inconsistent measure and the
relevant laws or regulations,” which requires a panel to “scrutinize the design of the measures
sought to be justified.”®! Citing the ruling from the Appellate Body in the Colombia — Textiles,

the panel stated that the Appellate Body has further clarified that the standard for ascertaining

whether such a relationship exists is whether the assessment of the design of the measure reveals
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that the measure is not incapable of securing compliance with the relevant laws and regulations in
Indonesia.®®? In this first step of the analysis, the panel concluded that there is a relationship
between the positive list requirement with the laws submitted by Indonesia. In other words, the
positive list requirement is designed to secure compliance with the halal requirements laid down
in Indonesian law.

After concluding the relationship between the measure at issue and securing compliance
with the halal requirements, the panel continued the analysis of whether the measure at issue is
necessary to secure compliance with the relevant laws and regulations in Indonesia. The necessary
test involves a process of “weighing and balancing” a series of factors including i) the importance
objective; ii) the contribution of the measure to that objective; iii) the trade-restrictiveness of the
measure; and iv) possible alternatives measure that is less trade-restrictive.

In weighing and balancing all factors together, the panel acknowledged the great importance
that Indonesia attributes to halalness. However, the panel found that the import ban applied by
Indonesia is very trade restrictive. The panel was also hesitant in concluding the contribution of
this measure. Mindful of these factors, the panel found that there is a less trade-restrictive
alternative measure than a ban implemented by Indonesia that would still fulfill the Indonesian
objective. Brazil argued that conducting a certification in slaughterhouses in the exporting
countries would meet Indonesia’s objective. Thus, the panel concluded the measure does not
comply with the requirements of necessity test. The panel found that the positive list requirement

constitutes a violation of Article XI of the GATT and Article 4.2. of AoA.
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Il.  Intended Use Requirement

Brazil brought the measure implemented by Indonesia that imported frozen chicken may
only be sold to hotels, restaurants, caterings, and industries. Processed products may also be sold
to modern markets. Violation of this intended use requirement will result in revocation of the
recommendation, denial of the next recommendation application and proposal to the Indonesian
Ministry of Trade to revoke the import approval. Brazil argued that the most important use of this
measure is the exclusion of traditional markets as a place where imported products can be sold.
Traditional markets are particularly important in Indonesia since this is where most of Indonesians
buy their poultry needs. Brazil pointed out that Indonesia has restricted access to imported chicken
meat and chicken products to the most important consumer markets in Indonesia, therefore,
adversely affecting the competitive opportunities of the exported products.®®® As the defense,
Indonesia raised that exception under Article XX(b) and Article XX(d) arguing that the intended
use requirement is to ensure that frozen chicken is not sold in markets without proper refrigeration
that can harm the public health.%%

To examine Indonesia’s defense under Article XX(b), the panel proceeded with a two-steps
analysis. First, it is whether the intended use requirement was to pursue a human health objective.
The second is to observe whether it is necessary to achieve that objective. Indonesia specifically
contended that there is a health risk of thawing frozen chicken, especially in tropical temperatures
where Indonesia is located. Indonesia submitted several scientific publications in supporting the
argument. The panel agreed with Indonesia that it had demonstrated the existence of a health risk

arising from thawing frozen chicken at tropical temperatures. The panel also agreed with Indonesia
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that there is a relationship between the intended use requirement and reducing the risk of human
health. However, similar with Measure 1, although the panel found that the health risk existed and
there was a relationship between the intended use requirement in reducing the risk of human health,
the panel found that there is a less restrictive measure can be applied that still achieve Indonesia’s
objective rather than a prohibition of the traditional market access altogether. The less restrictive
trade measure proposed by Brazil is a requirement for Brazil to have cold storage if they want to
have access to traditional markets.*® Indonesia’s defense under Article XX(d) was also rejected
for the same reasoning due to a less-restrictive measure available for Indonesia.

I1l.  Certain Aspects of Indonesia’s Import Licensing Regime

In addition to the positive list and intended use requirements, Brazil claimed that certain
other elements of Indonesia’s import licensing regime were also WTO-inconsistent. Brazil
specifically challenged the limited application windows and validity period as well as the fixed
license terms. These elements, especially when combined resulted in a more restrictive effect in
importation.

Brazil argued that because of the limitation on the application window and the validity of
both RIPH and Import Approval, Brazil was prevented from exporting to Indonesia during the
beginning of each validity period.%® This limiting effect was aggravated by the fact that both RIPH
and Import Approval have fixed terms. Once these documents are issued, no changes or
amendments are allowed; thus, all information related to the covered transaction has to be precisely
defined in advance, and importers did not have the necessary flexibility to respond to changes in

the market conditions.>%’

%65 Report of Panel WTO/DS484R, supra note 557, para. 7.238.
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Indonesia, on the other hand, rejected Brazil’s claim arguing that the validity period covers
the whole year, and therefore, Brazil should be able to export throughout the year. Concerning
fixed terms, Indonesia argued that the terms were chosen by the importers and not imposed by
Indonesia. Indonesia also raised the defense under Article XX(d). According to Indonesia, these
measures were needed to secure compliance with laws regulating food safety, halal requirements,
and consumer deceptive practices.>®® The application windows, validity, and fixed license terms
were intended to provide a sufficient number of quarantine and customs officials to a particular
port of entry to supervise an importer’s compliance with halal, food safety requirements, and
consumer protection especially for Indonesia that lacks of resources in this matter.>®°

The panel agreed with Brazil that there was a period of no imports during the beginning of
each validity period. This effect can be attributed to three separate causes: i) the timing of the
application windows that is very close to the expiration of the previous import documents; ii) the
requirements that prevented importers from shipping products before having the new Import
Approval that would otherwise allowed importers to immediately shipped their products in
advance while waiting for Import Approval; and iii) the shipping time from the country of origin
which resulted on a gap between the time where the new Import Approval is received and the time
when the good subject to such Import Approval arrives in Indonesia.

Responding to the defense raised by Indonesia, the panel, to some extent agreed with
Indonesia that appropriate management of human resources at the time of importation is necessary
for the proper enforcement of customs laws and regulations particularly on provisions on halal,

public health, consumer protection, and food safety.5’® The panel, however, argued that there are
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less trade-restrictive measures available to Indonesia. For example, Indonesia could allocate
human resources on the basis of the normal influx of imported cargo.®>’* Realizing that this measure
alone may not be enough, the first alternative measure could be combined with the monthly arrival
plan that Indonesia would require from an importer. The forecast of the amount imports and ports
of entry combined with the monthly import plan would provide necessary information to facilitate
the allocation of human resources for government officials to be able to supervise an importer’s
compliance with Indonesia’s halal, safety, and consumer protection requirement at the time of
importation.>’? Thus, for these reasons, the limited application windows, validity period, and fixed
license terms, Indonesia is found to be in violation of Article XI:I of the GATT 1994.
IV.  Undue Delay in the Approval of the Veterinary Health

As part of sanitary and surveillance, a government will normally require a veterinary health
certificate®”® at the time of importation to accompany certain animal products. Following the
customs, the Indonesian government requires a veterinary health certificate to accompany
imported animal products. As part of this process, a member frequently evaluates the veterinary
service of trading partner interested in exporting animal products and verifies certain sanitary
requirements in the country of origin.

For this matter, Brazil argued that Indonesia had caused an undue delay with respect to the
approval of a veterinary certificate for the importation of poultry from Brazil to Indonesia. In mid-
2009, Brazil submitted to Indonesia a request for the approval of a veterinary health certificate for

chicken products. Indonesia confirmed that it has not responded to this request. Brazil contended
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573 A veterinary health certificate is an official document issued by recognized veterinarian in the country of origin,
attesting certain health characteristics of the traded product and of its place of origin. The health characteristics
include but not limited to the pest or disease status of the product of the animal which it is derived and of its place of
origin and the type of veterinary inspection to which the animal was subject to.
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that this violated the SPS agreement that requires any procedure to check and ensure the fulfillment
of sanitary or phytosanitary measure is undertaken and completed without undue delay and in no
less favorable than domestic products.>’* Indonesia rejected Brazil’s claim stating that it has not
caused a delay in undertaking the relevant approval proceedings because the procedure has not yet
commenced due to the incompleteness of the application, namely the relevant halal assurance
questionnaire. Further, even if there were a delay, Indonesia claimed that it could not be deemed
undue because it is the responsibility of Brazil to provide the halal assurance questionnaire
mentioned above.>"

The panel, however, sided with Brazil and ruled that Indonesia’s declared inaction has led
to a loss of time in the relevant SPS approval procedure constituting a delay.>’® The panel did not
consider that an SPS approval procedure starts only when all the relevant information is submitted.
Rather, the procedure was triggered with the submission of an application, whether it has all the
relevant requirements or not.>’” On the next analysis or whether the delay is undue, the panel ruled
that Indonesia has cause undue delay in the approval of veterinary health certificate that is
inconsistent with Article 8 and Annex C(1)(a) of the SPS agreement. The panel reasoned that since
the halal slaughtering requirements are not SPS related, which further confirmed by both parties,

the inaction by Indonesia is considered unreasonable as provided under Annex C(1)(a). 38

574 The SPS Agreement, Annex C(1)(a) states that: 1. Members shall ensure, with respect to any procedure to check
and ensure the fulfillment of sanitary or phytosanitary measures, that: (a) such procedures are undertaken and
completed without undue delay and in no less favorable manner for imported products than for like domestic
products.
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V.  Halal Labeling Requirement

Brazil argued that although Indonesia by law required both imported and domestic products
to fulfill halal labeling requirements, Indonesian authorities do not conduct consistent surveillance
concerning the implementation of halal labeling by domestic producers.®”® According to Brazil, it
is very common to find locally produced chicken meat and chicken products for sale without halal
labels both in the traditional and modern markets. This resulted in a different treatment that was
imposed on Brazilian products. Brazil claimed that without the halal label, their products would
not be able to access the Indonesian marketplace even if the production process in Brazil strictly
complies with the halal requirement.®®® Moreover, Brazil also argued that the halal label
requirement imposes additional costs on Brazilian exporters. Thus, not requiring that domestic like
products to comply with the halal labeling requirement is discrimination toward imported products.

Indonesia denied Brazil’s argument by stating that there are some exemptions on halal
labeling requirements for a specific category of products, as stated in Government Regulation
69/1999. The relevant provision reads that:°8!

Article 63
The provision on labels (i.e. halal label) and advertisement as mean in this government
regulation shall not be effective for:
a. food whose package is too small, so that it is impossible to contain all kinds of
information as mean in this government regulation;
b. food directly sold and packaged before buyers in a small number;
c. food sold in a large amounts (bulk)

The reason why some of the local chicken products, especially fresh chicken sold in traditional

markets do not subject to label requirement because it is directly sold and packaged before buys

57° Annex B-1 WT/DS484/R/Add.1, supra note 566, para. 111.
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in a small number. The claim from Brazil that their frozen chicken cannot be exempted merely
because it does not fall under the exemption requirement stated above.

On this matter, the panel agreed with Indonesia that the imported chicken products are
packaged and labeled before they reach the traditional market, and also because it is frozen, it must
be in cold storage when sold in traditional markets; thus, the exemption cannot be applied. With
regards to the cost of labeling, the panel argued that it already incurred before the products arrived
in Indonesia, thus it is not something that Indonesia’s government discriminate towards domestic
products. Finally, in the panel view, the exemption would apply if and when imported frozen
chicken products, for example, chicken cuts, are sold and individually packed in front of the
buyer.582
VI.  Transportation Requirement

Brazil claimed that the direct transportation requirement imposed by Indonesia is a
quantitative restriction and in violation of Article XI:1 and Article 4.2. of AoA. Brazil stated that
in the relevant regulation, Indonesia required the transportation of imported products to be “direct”
to Indonesia, and if it stopped in a third country port before it arrived at the Indonesian port, the
products would not be allowed to be imported.>® This is rejected by Indonesia, asserting that
Indonesia allows for imported products to transit through ports located in countries other than those
in the country of origin and the country of destination. In response to Indonesia’s explanation,
Brazil argued that the “murky language” in Article 19(a) of the Ministry of Agriculture Regulation
32/2016 created legal uncertainty that amounts to a quantitative restriction.>®* The language of the

measure at issue is as followed:

%62 Report of Panel WTO/DS484R, supra note 557, para. 7.578.
583 Annex B-1 WT/DS484/R/Add.1, supra note 566, para. 73.
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Article 19
The requirements of transportation/shipment of carcass, meat, offal and/or their
processed products as referred to in Article 6 letter d are as follows:
a. Conducted directly from the Country of Origin to the port of entry within the
territory of the Republic of Indonesia

Importation by way of transit is conducted in accordance with and regulations
regarding animal quarantine;

The panel proceeded to its analysis with the examination of whether the direct
transportation requirement means what Brazil alleged it is to mean that is a non-stop shipment
requirement. If that is the case, the panel would continue with the analyses on whether it is
inconsistent with Article XI:1 or Article 4.2 of the AoA. If, however, the panel found that the
transportation requirement means as what Indonesia argued that it allows for transit, the panel
would continue to the second issue by Brazil that is the direct transportation is inconsistent with
Article XI:1 of the GATT and Article 4.2. of AoA due to its “murky language.”>®

The panel found that the direct transportation requirement does not prohibit imported
products from being imported to Indonesia after transiting through ports in the third countries.
Although when it is read alone Article 19(a) could be understood that transportation must be non-
stop from Brazil, the text of paragraph (c) is explicit in referring to “importation by way of transit.”
This provision clearly indicated that the importation of foods is allowed as long as it is conducted
in accordance with the Law of Animal, Fish and Plant Quarantine and regulation of Animal
Quarantine.®®® The panel also incorporated the RIPH template that contained a field in transit. This

would suggest that an importer may indicate the port or ports of a transit of the imported products.

585 Report of Panel WTO/DS484R, supra note 557, para. 7.587.
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Indonesia also specifically submitted evidence showing that the import of animals that transit
through third countries, in a manner consistent with quarantine laws and regulations before getting
to Indonesia, is allowed.

Continue to the next analysis if the “murky language” created uncertainties that constituted
trade restriction, the panel disagreed with Brazil. Brazil referred to findings of the panels in
Colombia — Ports of Entry and Argentina — Import Measures that ruled a measure constitutes a
guantitative restriction when it creates uncertainties and affects investment plan, restricts market
access for import, makes importation prohibitively costly, creates uncertainty as to an importer’s
ability to import, and more generally has an implication on the competitive situation of an
importers. However, in the two cases that Brazil referred to, none of these cases addressed the
issue of legal uncertainty potentially created through “murky language.” Moreover, Brazil did not
submit any evidence that would demonstrate such uncertainty exists or is experienced by its
exporters.

VII.  General Prohibition

Brazil contended that Indonesia imposed a general prohibition of importation. This was
rejected by Indonesia arguing that there is nothing in the measure written as to Indonesia imposed
a general prohibition of importation. Brazil, however, contended that the alleged unwritten
measure could be inferred from the written individual measures insofar as their combined
operation and the effect of a total ban on imports would be proof of that existence. In this case, the
individual measures were: i) positive list requirement; ii) food self-sufficiency requirement in
which food import is authorized only when domestic food supply is not considered “sufficient” by
the government; iii) imports of essential and strategic goods may be prohibited or restricted and

prices may be controlled by the Indonesian government; iv) intended use requirement; v) undue
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delay in examining and approving the health certificate; vi) restriction import licensing regime (i.e.
limited application windows, validity period, and fixed terms). Brazil also argued that all the
individual elements pursue the same single objective by specifically pointing to the provisions on
self-sufficiency in Indonesian law. Brazil also asserted that self-sufficiency is an important
component of the general prohibition because “it consists of a mandatory requirement that has to
be applied by Indonesian authorities before imports are authorized.”®®” Brazil tried to support the
argument by showing that there was an absence of any imports of chicken meat and chicken
product into Indonesia since 2009.588

First, the panel rejected the absence of any imports of chicken meat and chicken product
Indonesia as to be sufficient in showing there was a general prohibition on importation. The panel
specifically cited the panel report on Colombia — Ports of Entry and the Appellate Body Report on
EC — Bananas Il that trade effects are neither necessary nor sufficient to prove a violation.>®°
Brazil needed to show that it is not the effect alone, but there is a causal link between the challenged
measure and the observed or potential effect.

Second, analyzing the six different elements, the panel noted that the four individual
measures that challenged separately are all part of the legal instruments that generally govern the
conditions for animal importation of animal products, including chicken meat and chicken
products into Indonesia. The fact that they are part of the same import regime means that they
work together and relate to each other. However, the two additional individual measures, namely

the self-sufficiency clause and essential goods clause, are contained in the different legal

587 |d, para. 7.652.
588 |d, para. 7.658.
589 |d, para. 7.659.

201



instruments that are in the higher normative level.>®° The four individual measures indeed refer to
the national law in its preamble; thus, the panel concluded that there is a relationship between all
of these individual measures. However, a relationship based merely on the co-existence in the
same legal instrument or a connection between different legal instruments is not enough to
conclude that the different measures operate as a single measure.>®! To consider the several
individual measures as a single distinct measure, they must be inter-dependent with respect to the
overall impact assessed. The panel did not find such interdependence among the different measures
identified by Brazil for at least the following two reasons:>%

a. First, even the four individual measures are part of the same import regime, they were not
dependent on each other. Each one of the four measures could be terminated without
affecting the operation of the other measures. It also remains unclear for the panel whether
and if so, how the self-sufficiency clause and essential good clause are related to and impact
the operation of the other four individual measures.

b. Second, contradictory to Brazil’s claim, the panel did not see the general prohibition as a
consequence of the individual measures operating together. For example, the “undue
delay” measure by itself results in chicken meat and chicken products from Brazil not being
permitted into Indonesia. This measure is not dependent on or reinforced by any other
measure. Brazil’s point of view inferred that it does not matter how many individual
measures there are, what they are about and whether they relate to each other, the alleged

unwritten measure still exists.

5% The four individual measures are in the form of ministerial regulations while the self-sufficiency clause and
essential good clause are contained in the national laws. As explained in the chapter of 2, the national law is in the
higher hierarchy than a ministerial regulation. s
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Lastly, the panel analyzed the argument from Brazil that there is an overriding objective
that binds together the constitutive elements, namely the food self-sufficiency objective. Brazil
submitted evidence that explained the food self-sufficiency as the “glue” that holds together the
individual measures.>®® The panel stated that for the policy objective to be the “glue,” it must be
the rationale for the adoption of the identified individual measures and continue to be the reason
for the adoption of any further trade-restrictive until that policy objective is abolished.

In assessing the documents submitted by Brazil, the panel decided that Brazil did not
sufficiently demonstrate that there is a link between the policy objective of self-sufficiency and
the alleged specific trade-restrictive measures taken. First, the panel analyzed the OECD reports
submitted by Brazil. The OECD report mentioned self-sufficiency as a priority in Indonesia’s
agricultural policy. In other parts of the report, OECD described non-tariff measures taken by

9% <¢

Indonesia as “stringent,” “used to control imports” and “implemented in a non-transparent
manner.”%®* The panel reasoned that the OECD report is an outside perspective and therefore, acted
as secondary information. Moreover, references made by OECD are not sufficient to prove the
role of an overriding policy objective as Brazil described it in respect of alleged unwritten
measures. Showing that a Member pursuing self-sufficiency alone is not enough to prove that
policy has been implemented through an unwritten measure that consists of adopting the trade-
restrictive measure as self-sufficiency is not WTO-inconsistent.

Another evidence was a letter from the Director-General of livestock at the Ministry of

Agriculture to the Brazilian Ambassador to Indonesia in which Indonesia declined Brazil’s

proposal for a sanitary certificate for poultry on the grounds that the Indonesian poultry industry
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is self-sufficient.>®® However, Brazil also submitted a statement by Indonesia that expressed the
exact opposite that exports of chicken products would be possible despite the domestic industry’s
efforts to become self-sufficient. Thus, whether the letter is proof of self-sufficiency as the reason
for the existence of the individual measure is doubtful. There is also no evidentiary value for the
continued existence of the alleged unwritten measure.

Brazil also submitted press articles from 2012, 2015, and 2016. The panel proceeded with
caution as press articles may not necessarily report facts in the most objective manner but rather
reflect opinions or the author’s own interpretation of facts.>® Based on the analysis of the panel,
none of the press articles made a link between the trade-restrictive measures with the importation
of chicken. For these reasons, the panel concluded that based on all the documents submitted by
Brazil, Brazil did not sufficiently demonstrate that there is a link between a policy objective of

self-sufficiency and the alleged specific trade-restrictive measures taken.>®’
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Chapter 5
The Future of Agricultural Trade in the WTO: Development and Reform

This chapter presents critiques of the structure of the WTO as an institution generally and
the WTO Agreement on Agriculture (AoA) specifically. The structure of the WTO and the existing
AOA have been utilized in terms that favor developed countries at the expense of developing
countries. It is now perceived that the way the WTO works, and the current AoA needs to be
changed to be more developmental centered that will also fulfill one of the principles of the WTO
that is to encourage development. Learning from this experience, the developing members were
more aware of their stakes in the final outcome of the current negotiation and rejected the position
to become “bystanders.” Unlike the Uruguay Round when most of the developing members played
an inactive role, developing countries now have the urge to fight back in the Doha Round.
1. THE WTO AGREEMENT ON AGRICULTURE IN THE PERSPECTIVE OF

DEVELOPING COUNTRIES

International trade is essential to the development of a nation, as it is viewed as “the best
hope for growth and poverty alleviation.”®®® For most developing countries, agriculture is the
source of livelihood for a majority of the population and vital to the national economy in which
small-scale and subsistence farming are predominant. Trade in the agriculture sector is particularly
crucial for their development due to its significant contribution to the GDP, employment, exports,
and foreign exchange earnings.>® For example, in Indonesia, despite the declining percentage,

agriculture still accounts for a substantial employment share as well as a significant source of GDP.

5% WTO News - DDA June/July 2006 Modalities: Summary 24 July, TALKS SUSPENDED. “TODAY THERE ARE ONLY
LOSERS.” (2006), https://www.wto.org/english/news_e/news06_e/mod06_summary_24july e.htm (last visited Dec
13, 2017).
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In 2016, Indonesian agriculture contributed to 13.95% of the GDP,%%° which is still the highest
among Southeast Asia five central economies and accounted for 34% of the employment share. %!

Further analysis showed that poverty is prevalent in rural areas in which most of the
population depends on agriculture. Globally, around 75% of poor people live in rural areas in
which they are dependent on agriculture.®%? Indonesia shows the same experience. Data also shows
that in Indonesia, about 11% of the population still live below the nationally defined poverty
line.%%3 In 2002, 57.69% of the poor in Indonesia were employed by the agricultural sector.5%* In
2008, the share was still more than 50%.5% In 2010, over 60% of those earning less than $1.25 per
day lived and worked in an agriculture setting.®°® In Indonesia, three of five Indonesians still live
in rural areas with farming as their primary employment.®%” Inevitably, poverty leads to
undernourishment. According to the World Food Programme (WFP), Indonesia and India are
home to one-quarter of all the undernourished people.5%

Besides the economic importance, what is often overlooked when analyzing Indonesia's
agriculture law and policy is its historical and cultural ideology. While food self-sufficient just
gained increased attention in some countries in the wake of the 2007-08 international food crisis,?%°

Indonesia’s self-sufficiency is an ideology that already embedded ever since the independence of

Indonesia. History shows that despite the different administrations, self-sufficiency, not only in
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206



agriculture but also all basic goods such as clothing, is firmly adopted by all of the Indonesian
Presidents. At the Agriculture Ministry five-year plan conference of 1954, Chairman R. Seotijo
provided two reasons for seeking self-sufficiency in agriculture. First, the unfavorable expansion
of international politics after the end of World War 1l made many Indonesians fear dependent on
other nations for vital goods, the flow of which might threaten during a war.%° Second, the large
amount of foreign currency needed to import agriculture products, especially rice, was a severe
burden on Indonesia, which at that time was still rebuilding from war and years of
colonialization.%!!

On the other hand, Indonesia’s idea of self-sufficiency was not well received by the U.S.
Suzanne Moon explains that the U.S. officials saw Indonesia as a populous, resource-rich, and
strategically located island nation that could be either a strong ally or a disastrous enemy in
Southeast Asia. Like India, Indonesia had adopted policy nonalignment that the U.S. feared might
eventually lead to a takeover by Communist powers. Audrey and George Kahin have argued that
the U.S. Policymakers worried that Indonesia would follow the example of Communist China.®*?

Despite the debate of whether self-sufficiency is a justified ideology, Indonesia's effort to
be self-reliant is proven to help Indonesia in the recent Global Financial Crisis (GFC) of 2008. It
is widely believed that one of the reasons why Indonesia survived the GFC was its huge domestic
market.52% In terms of the food prices, only a few countries were notably successful in keeping

domestic price rises very low or relatively stable. They are China, India, and Indonesia in rice and

610 Suzanne M. Moon, Takeoff or Self-Sufficiency? Ideologies of Development in Indonesia, 1957-1961, 39 TECH.

AND CULTURE 187 (1998).
611 Id.

612 |d
613 Basri and Patunru, supra note 90.

207



sugar.®™ Indeed, the data show that many countries that are well supported by their domestic
economic performed better during GFC than countries that are extremely dependent on exports.5%°
Even the Vice President Boediono, who is widely known as a technocrat and a supporter of the
market economy, states that: “the crisis underscores the importance of securing some ‘structure’
for the economy amid globalization. The concept of the national economy remains relevant.”%
While this statement does not necessarily imply that Boediono has changed his approach or
become more inward-looking, instead, it reflects the support for a balance between export-oriented
and inward-looking strategies.

Meanwhile, more frustration of the treatment of the agriculture sector is shown by
developing countries in the WTO that is very much pushing for freer trade. Way before the
establishment of GATT/WTO and the disputes involving Indonesia, the agriculture sector has
always been politically sensitive in trade. What it is crucial to consider is that the historical records
of the Uruguay Round reveal that the inclusion of the agriculture sector was part of the trade-off
between developed and developing members. Developing countries agreed to accept new
discipline under the WTO agreements proposed by developed members such as intellectual
property and investment due to the promise from developed members to provide more open market
access for the agricultural products.

However, soon after the conclusion of the Uruguay Round and its new agreements,

developing members have been protesting that while they bear more legal obligations under the

intellectual property and investment, they have not enjoyed much of benefit from the agriculture
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agreement in the WTO. Contrary to the expectation, developing members have been accusing its
developed trading partners of unfair practices in the agricultural trade. For the Indonesian
government, particularly, it is more than just informal statements in the media or the WTO forum.
The Indonesian government, for example, has made its stance “official” by stating on its 2016
Agricultural Report that some of its domestic policy is adopted in order to protect its farmers from
the unfair practices from other countries. Thus, to the local constituents, the recent rulings against
Indonesia raise a question as to why must Indonesia pay a “price” from protecting its farmers from
the unchallengeable unfair practices done by other members?

The interviews conducted with officials from the Indonesian Ministry of Agriculture and
Ministry of Trade raise the concern of unfair treatment of developing countries in the WTO. The
Indonesian Ministry of Trade clearly expresses that the global agricultural trade is not fair, and
that unfairness is institutionalized in the Agreement on Agriculture.5!’ For example, members like
the EU and the U.S. have huge AMS, as for members like Indonesia that do not have AMS, is
automatically applied the 10% de minimis.®*® Moreover, developed members have been known to
utilize, if not abuse, the blue box and the green subsidy. Developing members, on the other hand,
are facing more of structural constraints that prevent them from supporting their domestic farmers
the way developed members do. Let alone providing billions of direct incomes to farmers,
developing members still struggle to support farmers with basic capitals such as adequate
infrastructures, fertilizers, and seeds.

Similar to the Ministry of Trade, the Indonesian Ministry of Agriculture also expresses its

disappointment with the ruling calling it “unfair” and left Indonesia feeling is being attacked by
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the WTO. The Ministry of Agriculture emphasizes explicitly that the ruling that pushes for the
more open market has been difficult since they also have the responsibility to take care of more
than 30 million low-income farmers in improving their welfares. The Indonesian Ministry of
Agriculture gives the point on how it could be difficult for them: exporting chickens and chicken
products, where Indonesia already has more than enough are economically inefficient and also
with foreign products that are much lower in production costs, Indonesian farmers are “doomed”
if the foreign product enters the domestic market. Some of the past regulations were enacted to
tackle this issue. For example, the harvest period requirement was to avoid import surges while
the harvest period that can injure domestic farmers. Although later added that as a member of the
WTO, it considers the rulings, the Indonesian Ministry of Agriculture states Indonesia retains the
right to ensure that the products imported are still under control because unrestraint import will
disadvantage the domestic farmers. In that sense, Indonesia asks for countries not to have much
interference on Indonesia’s policy.

Reflecting from the WTO interpretation and the subsequent rulings, Indonesia, however,
has to accept that it is difficult to challenge the WTO dispute settlement body interpretation. If
there were two points confirmed from these disputes is that the WTO jurisprudence provides two
critical points: i) WTO does not take into consideration at all any of its member policy concern, or
i1) WTO accepts a member’s policy concern but then provide a small, or if any, policy space for
the member to pursue its objective. The first approach can be seen in Indonesia — Horticultural
Products, where the WTO panel and Appellate Body fully rejected Indonesia’s argument regarding
its lack of human resources, halal, and oversupply of horticultural products. The second approach
is shown in Indonesia — Chicken Meat. As aforementioned, unlike Indonesia — Horticultural

Products, where the panel entirely rejected the concern, the panel and Appellate Body in
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the Indonesia — Chicken Meat found that self-sufficiency is a legitimate objective. However, in
pursuing the self-sufficiency goal, it must employ a WTO-consistent regulation, something that is
arguably hard. These two approaches imply that it is almost impossible for the WTO to let a
country retains its WTO non-compliance regulation even though it is necessary to achieve a
legitimate policy objective.

Understanding the difficulty in complying with the WTO regulations while simultaneously
pursuing its national objective with the challenge of unfair practices, developing countries have
been very active in promoting changes in the current WTO Agreement on Agriculture. Developing
countries have been more engaged in the discussion and have formed coalitions and alliances.
Indeed, while in the Uruguay Round developing countries’ coalition were discouraged and seen as
a threat to the trading system,%!® there was an increasing number of developing countries forming
coalitions prior to the Doha Round. It is also important to underline that these coalitions went
beyond a position of simply blocking the conclusion of the Doha Round; instead, these coalitions
came up with several alternative proposals supported by their own research.®® As mentioned in
Chapter 3, in the ongoing multilateral trade negotiation, Indonesia is the coordinator of the G33,
which is the largest coalition focusing on agricultural reform. The G33 has been fighting the
inclusion of rural development as well as the public stockholding for food security purposes in the

new WTO agreement.

619 Mayur Patel, New Faces in the Green Room: Developing Country Coalitions Decision-Making in the WTO,
PEIO Conference Paper (2007).
620 Amrita Narlikar & Diana Tussie, supra note 420.
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2. REALIZING DEVELOPMENTAL PRINCIPLE IN THE WTO: AGRICULTURAL
TRADE REFORM
On the one hand, the WTO emphasizes its role is not as an aid agency.®?! On the other
hand, at the very beginning of its inception, the WTO also rejected the idea that its sole purpose
as an organization is only to support freer trade. Based on its principles of the trading system, the
WTO expresses that it is an organization that encourages development and economic reform.%22
This development principle translates to the flexibility given by the WTO in the form of more time
to implement the WTO agreement and allows for special assistance and trade concessions for
developing countries.5?3
However, despite the claim that WTO encourages development, most of the WTO
developing members did not feel like so, especially in the agriculture sector, which is the interest
of most of them. While the Agreement on Agriculture (AoA) aimed or at least was claimed to
address the distortions in this sector by promoting liberalization in three areas, market access,
domestic support, and export subsidies, the global agricultural trade remains highly distorted.
Initially, the AoA intended to convert the quantitative restrictions to tariffs and further reduced the
tariffs. It also asked members to reduce both domestic support and export subsidies, yet enormous
agricultural subsidies combined with highly protectionist trade structures still exist among OECD
countries and have a significant impact on developing countries.®?*

The AoA that once hailed as a victory for farmers around the world claiming that farmers

would benefit from more trade and greater access to markets has turned to be practices that hit

621 WTO, THE WTO CAN HELP COUNTRIES DEVELOP,
https://www.wto.org/english/thewto_e/whatis_e/10thi_e/10thi06_e.htm (last visited Apr 2, 2019).

622 \WWTO, PRINCIPLES OF TRADING SYSTEM, supra note 241.

623 |d

624 Jennifer Clapp, WTO Agriculture Negotiations: Implications for the Global South, 27 THIRD WORLD Q. 563
(2006).
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farmers in poor countries the hardest as they are often pushed off the farm by dumped agricultural
commaodities. Instead of victory, the AoA has been deemed as a failure by developing members as
in practice, it did not really change the trading system, rather to some extent, it only worsened the
system.®? Perhaps realizing that sooner or later this issue would emerge, the AoA includes a
provision to renegotiate the Agreement starting in 2000.52¢ From launching the new multilateral
trade negotiation to the negotiation itself, developing members have been demanding the
realization of a developmental principle in the new AoA.
A. Effort for a Developmental Round: Battle in Seattle & Doha

Approaching the end of the implementation period, the WTO members gathered in Seattle
over the course of three days meeting beginning on Tuesday, 30 November 1999, with a hope to
launch a new millennial round of trade negotiations. The Seattle Ministerial Conference also
marked the very first ever WTO Ministerial in the U.S. soil. Unfortunately, the week in Seattle
turned to be a dramatic week that will remain not only in the history of trade negotiation and any
international organization in the world but also the history of the relationship between developed
and developing countries.

In the Seattle Ministerial Conference, the riot not only happened outside of where the

meeting®’ was held but also inside the meeting room. Outside of the meeting venue, dividing

625 Kevin Watkins, Agriculture and food security in the GATT Uruguay round, 18 R. AFR. POL. ECON. 38-50 (1991).
526 Article 20 of the Agreement on Agriculture: Recognizing that the long-term objective of substantial progressive
reductions in support and protection resulting in fundamental reform is an ongoing process, Members agree that
negotiations for continuing the process will be initiated one year before the end of the implementation period, taking
into account:

a) the experience to that date from implementing the reduction commitment

b) the effects of the reduction commitments on world trade in agriculture;

c) non-trade concerns, special and differential treatment to developing country Members, and the objective to
establish a fair and market-oriented agricultural trading system, and the other objectives and concerns
mentioned in the preamble to this Agreement; and

d) what further commitments are necessary to achieve the above-mentioned long-term objectives.

527 The 1999 Seattle Ministerial Conference was surrounded by massive and controversial street protests outside

hotels and the Washington State Convention and Trade Center. The protests also sometimes referred to 1999 Seattle

WTO protests and also the Battle of Seattle involved no fewer than 50,000 protesters. This event has been made into
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social movements and citizens’ groups came from all over the world to Seattle expressing their
concerns about further trade liberalization. Local organizers, along with the FBI and the Seattle
Police Department, were carefully planning security arrangements for the official venue. Special
forces from the FBI, the CIA, and other federal agencies were on the scene to keep protestors from
the ministerial conference.528

The situation inside the meeting room was not much different. The Seattle Ministerial
Conference was actually troubled before it began, and although some already saw the chances of
failure at Seattle were high, no one expected the spectacular failure that actually took place. In the
previous negotiations, the larger trading countries typically would have an agreement on a core set
of issues and tried to convince the rest of the members to adopt their agenda. However, the Seattle
Ministerial Conference began without any consensus between the Quad, which are the EU, the
U.S., Canada, and Japan. Their consultations in Geneva before the Seattle Ministerial Conference
did not result in any agreement on the agenda of the negotiations.

On the other hand, after the implementation of the agreements reached in the Uruguay
Round, developing countries entered the negotiation determined about their positions. In May
1998, during the pre-Seattle process, developing countries came together in what is called the like-
minded group (LMG). They exchanged approaches on the current issues, shared information, and
prepared common papers despite their political differences. They were against how the negotiation

process had been handled®?® and how their demands for resolving problems of WTO agreements

a movie such as Battle in Seattle by Stuart Townsend and 30 Framers a Second: The WTO in Seattle 2000 by Rustin
Thompson.

628 Michel Chossudovsky, Seattle and Beyond: Disarming New World Order, 35 ECON. AND PoL. WKLY 100 (2000).
529 The collapse of the Seattle Ministerial Conference was, to a great extent, due to last-minute letters of protest by
the African Countries and some Latin American countries. They were against what has come to know as the “green
room process” where the vast of majority developing members were excluded from meetings discussing major
issues on the agenda, and only developed members, and a few developing members were invited to participate and
have their opinions heard.
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implementations, including changing some of the rules had been dismissed by the major trading
partners who only pushed their own agenda.5%

The reaction by developing countries was not surprising at all. Soon after the Uruguay
Round concluded, developing countries felt that their interests were not being fully recognized.
They believed that the Uruguay Round and other agreements in the WTO are “asymmetric,
imbalanced, and iniquitous” to the developing countries.®®! The expected benefits of accepting the
WTO agreement had not accrued to the developing countries, as a matter of fact, the WTO system
and its rules and obligations have increased the marginalization of countries and people in the
South. Based on the interviews with some WTO delegates and Secretariat staff members, Jawara

and Kwa reports on their research that:®3

“Developed countries are benefitting from the WTQ, as are a handful of (mostly upper)
middle-income countries. The rest, including the great majority of developing
countries, are not. It is as simple as that.”

This position is not a mere complaint, but it is confirmed by other empirical findings that found
the WTO membership is associated with a large and significant increase in trade volumes for
developed countries; however, the impact of membership for developing members on trade
volumes is weak or non-existent, 633

Throughout the Seattle Ministerial Conference, developing members explicitly asked for a
development to be a dimension of all the issues being discussed instead of being a stand-alone

issue. Developed countries, however, were reluctant to accept the idea arguing that the

830 Sheila Mathrani, Revolt of Developing Countries at Seattle, 34 ECON. AND POL. WKLY 3568 (1999).

831 Clapp, supra note 624.

832 FATAOUMATA JAWARA & AILEEN KWA, BEHIND THE SCENES AT THE WTO: THE REAL WORLD OF
INTERNATIONAL TRADE NEGOTIATIONS: LESSONS OF CANCUN (2004).

833 See: Theo Eicher & Christian Henn, In search of WTO trade effects: Preferential trade agreements promote
trade strongly, but unevenly, 83 J. INT’L ECON. 137 (2011). Pao-Li Chang & Myoung-jae Lee, The WTO trade effect,
85 J. OF INT’L ECON. 53 (2011). Arvind Subramanian & Shang-Jin Wei, The WTO Promotes Trade, Strongly but
Unevenly, 72 J. INT’L ECON. 151 (2007).
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development issue had already been included and addressed, and there was a more urgent need on
other matters that is to further liberalize other sectors including investment and competition. The
U.S. ambassador to the WTO at that time, Rita Hayes, argued that the existing agreements “are
finely balanced.”®3

Developing members, however, were firm on their demand. A large number of developing
members and particularly some of the major ones from Asia and Africa, such as India, Pakistan,
Indonesia, Malaysia, and Egypt, opposed extending the WTO discipline to new areas such as
investment and competition policy. They have been stressing that their problems in the
implementation of the Uruguay Round should be resolved first before even starting a new
negotiation on a wide range of new subjects. Unless redressing the imbalances was at the top of
the agenda, the developing countries would reject another round of trade negotiation. As it turned
out, Seattle was a watershed. Although, in the end, some progress was made in some of the less
controversial areas, the differences were considerable.

Failure at Seattle was a serious setback to the global trading system. Some thought that if
the 142 member countries of the WTO failed again at the next ministerial conference in Doha, the
WTO as an institution might become irrelevant. There was a danger that regionalism or even
bilateralism might replace the multilateralism. After December 1999, an immediate impact of the
failure was that the WTO members, especially the Quad, to some extent, finally accepted that it
requires a discussion of the developmental issue in the WTO; otherwise, the negotiation would
never continue.5®® The developing members, at the same time, continue their efforts to revive the

promise of the WTO that it will encourage developmental goals.

834 Mathrani, supra note 630.
8% Dilip K. Das, The Global Trading System: From Seattle to Doha, 57 INT’L J. 605 (2002).
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Meeting two years after the failure in Seattle, the dynamic of negotiations changed in Doha.
Proclamations by major trading economies in several instances showed that not all of the WTO
member supported the launch of a new trade round, although the EU supported the idea of a
"comprehensive” trade round. Despite the differences, on 14 November 2001 in Doha, the WTO
members made a deal to a new of multilateral trade negotiations, its agenda, and its timetable,
including the insertion of developmental goals in the next round. In comparison to the Seattle
Ministerial Conference, this was a valuable accomplishment.

Officially launched as a “development” round, the Doha Round was supposed to give
special consideration to the needs and concerns of developing members. This was regarded as a
new idea for the WTO, as the previous round had revolved primarily on industrialized countries’
issues.5%® The ministerial declaration adopted in Doha explicitly acknowledged the vulnerability
of developing and the least developed countries. Further, it committed the global trading system
to address the marginalization of the least developed countries in international trade and to improve
their effective participation. Declaration from the WTO Ministerial Conference in Doha, states in
part:

"We commit ourselves to comprehensive negotiations aimed at: substantial
improvement in market access; reductions of, with a view to phasing out, all form of
export subsidies, and substantial reductions in trade-distorting domestic support. We
agree that special and differential treatment for developing countries shall be an
integral part of all elements of the negotiations . . ."

However, just when some thought the road after the launch of the Doha would be easier, it
was not. The Doha Round is currently under indefinite suspension, with one of the reasons is the
major disappointment from many developing countries about the agricultural reform. A

negotiation in agricultural trade is particularly always contentious in the GATT/WTO history. If

836 Clapp, supra note 624.
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anything, it was ignored during the first five rounds of multilateral trade negotiations because
agriculture was considered too contentious and politically sensitive to be approached. Once it was
on the negotiation table, it became evident that countries have opposite mindsets and contradictory
sets of agriculture policies. Not only there are longstanding major disagreements within
industrialized countries such as the EU, Japan, and the U.S, but also there is disagreement between
these powerful countries with the developing countries. Within the developed members, for
example, the EU and the U.S. dispute over subsidies continued. Both parties have “dirty hands”
on agricultural subsidies, and the conversation turned into exchange accusations. Developing
members, on the other hand, asserted that there is a failure in implementing the special and
differential treatment for developing countries and least developed countries and brought the issue
of high subsidies used by the EU and the U.S.

Just as in the Seattle Ministerial Conference, developing countries are demanding for the
developmental value to be realized in the Doha Round. Not only the previous AoA is arguably
unequal, but also with the future environmental challenge such as climate change that threatens
the developing countries, a change needs to be achieved in the next round. For these legitimate
reasons, the developing countries are not afraid to play their roles in the Doha Round instead of
being bystanders as happened in the previous rounds. However, despite the expressed priority for
developing members, developed countries were still unwilling to offer serious concessions.

B. Applying the Developmental Principle in the Agriculture Sector

Amidst the debate about the implementation of the current WTO agreements followed by
failure in the multiple efforts of negotiations, it is then asked how to address the developmental
issues raised by the developing members in the WTO generally and in the agricultural sector

specifically? Learning how the WTO negotiation was conducted in the past and the outcomes of
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the negotiation, it seems self-evident that a fairer agreement is required to address the issues
brought up by the developing members. Then, the question becomes: what does constitute a fair
agreement?

To create a fair agreement, this research attempts to focus on at least two parts. The first
one is through the lens of the decision-making process. As mentioned in Chapter 2, the decision-
making in the WTO could be categorized in two ways. The first one is through the negotiated law-
making, and the second one is the judicial law-making. The earlier process touches upon how the
agreement should be negotiated, mainly focusing on the fair procedures. While it is hoped that the
outcomes of a fair procedure are more likely to be fair, it is also possible that an open and
transparent bargaining process results in unfair outcomes, especially when the parties to the
bargaining have different strengths. While the focus of this section is more on the negotiated law-
making, considering the deadlock of the negotiated law-making, the judicial law-making is also
discussed. The later part of this section focuses on the substantive issues, which are the content of
the agreement on agriculture. In the Doha Round, although it is implicit, Article 2 of the Doha
Ministerial Declaration contains the principle of fairness, which aims for the new agreement to be

more “balanced rules” and “well-targeted.”®¥’

837 Article 2 of Doha Ministerial Declaration: “International trade can play a major role in the promotion of
economic development and the alleviation of poverty. We recognize the need for all our peoples to benefit from the
increased opportunities and welfare gains that the multilateral trading system generates. The majority of WTO
members are developing countries. We seek to place their needs and interests at the heart of the Work Programme
adopted in this Declaration. Recalling the Preamble to the Marrakesh Agreement, we shall continue to make
positive efforts designed to ensure that developing countries, and especially the least-developed among them, secure
a share in the growth of world trade commensurate with the needs of their economic development. In this context,
enhanced market access, balanced rules, and well targeted, sustainably financed technical assistance and capacity-
building programmes have important roles to play.”
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I.  Decision-Making Process: Negotiation and Litigation
a) Negotiation

Unlike other international institutions, the WTO is perceived as an organization that
embraces democracy in its decision making. Amrita Narlikar, a prominent scholar in international
relations, focusing on the WTO, provides at least four tenets of the negotiated decision-making
process in the WTO. First, the WTO is a one-member-one-vote organization.®®® This is different
from other international organizations such as the United Nations (UN), the International Monetary
Fund (IMF), and the World Bank. In UN deliberations, for example, if a matter is related to critical
political or security issues, it is subject to the veto power of the Security Council.®*® Among the
WTO's ‘Bretton Woods’ sister institutions, decision making in the IMF and the World Bank are
based on weighted voting. The IMF perseveres an executive board,®* and the World Bank has a
board of executive directors with decision making in both cases decided by a system of weighted
voting by countries. The weights are determined by a country's GDP, current account transactions,
and official reserves.®*! The WTO, on the other hand, as stated in Article IX:1 of the Agreement
Establishing the WTO, provides that each member has one vote irrespective of trade shares or
general economic size, thus, allowing equal status to all members. Decisions then will be taken by
a majority of votes cast unless otherwise provided for in the agreement. This is significantly
different from IMF, for example, where main decisions require 85% of the majority and giving the

U.S. essentially a veto power due to its voting share of 17.56%.542

838 Amrita Narlikar, The politics of participation: Decision making processes and developing countries in the world
trade organization, 364 THE ROUND TABLE 171 (2002).

839 The veto power in the UN Security Council refers to the power of the five permanent members of the UN
Security Council, which are China, France, Russia, the United Kingdom, and the United States. These countries
have the right to veto any substantive resolution. In 1945, the U.S. refused to join the UN unless it was given veto
power.

640 International Monetary Fund, ABOUT THE IMF, https://www.imf.org/en/About (last visited Apr 17, 2019).

841 The World Bank, WHO WE ARE, http://fwww.worldbank.org/ (last visited Apr 17, 2019).

842 Narlikar, supra note 638.
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The second feature is consensus-based.®*® While voting is formally the WTO’s key
decision-making method, in practice, voting never occurs in the WTO,®* and adoption of decisions
by consensus is the longstanding practice. This is due to the reference of Article IX of the
Agreement Establishing the WTO that indicates “the WTO shall continue the practice of decision
making by consensus followed under GATT 1947.” Under the WTO, the consensus is fulfilled “if
no Member presents at the meeting when the decision is formally taken, formally objects to the
proposed decision.” In the consensus-based, the condition is that only the opinion of those who
are present will count which is different from the requirement of voting where the majority is
required relative to all the members in the WTO.%%°

The third feature is that the WTO is a member-driven nature organization.54® In the IMF or
the World Bank, the Secretariat works directly with the government in preparing, monitoring, and
enforcing conditionalities with the approval of the Executive Board, which is rarely withheld. In
the WTO, it is the members themselves who make the decisions and enforce them through Dispute
Settlement Body (DSB) while Secretariat, if only needed, can provide technical and administrative
support. The fourth feature is formed as a result of the other tenets. Due to the equal representation
of its members and minimal powers to Secretariat, it leads the WTO to rely on an elaborate network
of the informal process, such as the controversial “Green Room” process, that can beat consensus
into shape. The role of this informal process is even recognized in the WTO website.

For developing countries, these features of the decision-making process in the WTO

imposes some fundamental problems. Specific features such as the informal meetings, in this case,

643 Id.

644 Kent Jones, The WTO Green Room, Coalitions, and the Problem of Representation, in THE DOHA BLUES:
INSTITUTIONAL CRISIS AND REFORM IN THE WTO (2011).

645 BERNARD HOEKMAN & MICHEL KOSTECKI, THE POLITICAL ECONOMY OF THE WORLD TRADING SYSTEM: THE
WTO AND BEYOND (2nd Ed. 2001).

646 Narlikar, supra note 638.
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the Green Room process, could be seen as the most problematic one while the consensus-based
decision also poses a significant issue. These problems are exacerbated by the mandate of the
WTO, which goes far deeper than any other organization. Compared to the IMF and the World
Bank, where they lose their enforcement powers once its debts repaid, as explained in Chapter 3,
the WTO members must follow its international trade rules in perpetuity with substantial
consequences such as cross-retaliation when members do not comply with the laws.

As mentioned above, the infamous Green Room process is perhaps the most controversial
one in which it raises the issue of lack of transparency. The Green Room meeting is an invitation-
only basis wherein some events, the Secretariat often treated the list of the invitee as confidential
to avoid a flood of requests for participation from the excluded countries.®*” The meeting is only
among a limited number of countries dominated by the Northern WTO members. Typically,
countries with significant advance economies, nowadays, are the U.S., the EU, Japan, Canada,
negotiate among themselves to come up with a common position. Afterward, these countries select
a few, usually only the influential developing countries, to negotiate within another round of
informal meetings with the goal of winning them over often by putting pressure on them to break
ranks with other developing countries.®*® Since it is a relatively small meeting, most of the WTO
members are not informed nor invited to these meetings and often not knowing what is being
negotiated. The formal minutes from these meetings are not taken, and deliberations are officially

off the record.?4?

847 Rege Vinod, WTO PROCEDURES FOR DECISION MAKING: EXPERIENCE OF THEIR OPERATION AND SUGGESTIONS FOR
IMPROVEMENT’, Background Paper, Commonwealth Secretariat (2000).

648 JOSEPH STIGLITZ, MAKING GLOBALIZATION WORK (2007).

849 Thomas Bernhardt, North-South Imbalances in the International Trade Regime: Why the WTO Does Not Benefit
Developing Countries as Much as it Could, 12 CONSILIENCE: THE J. OF SUSTAINABLE DEv. 123 (2014).
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The Green Room process is not new as many initial trade negotiations, both under GATT
and the WTO, have used this process. Historically, in origin years of the GATT, the U.S. alone
dominated the negotiation and decision making. It relied principally on the U.S. initiatives and
bilateral consultations with other GATT members.®*° Thus, the Green Room sessions, at that time,
were not needed. However, as the GATT membership expanded, the complexity of issues
increased, and more importantly, the European Common Market gained importance in the world
trade, the negotiation shifted. The earliest recorded Green Room meetings took place in the Tokyo
Round and were initially named Director General’s meeting room.®®! In the Tokyo Round, the
Green Room meetings tended to be small with less than eight members represented, but it has
expanded to include 25 to 30 or more countries in the Uruguay Round. While the interests of the
developed country are always well represented, it is not the case with the developing members.

In the Uruguay Round, the domination of developed members even became very
significant that the terms the Quad referring to the four countries controlling the negotiation, which
are the U.S., EU, Japan, and Canada, developed. Agriculture particularly was destined to be the
center of the topic in the Uruguay Round. It was also the sector that mostly to be blamed for the
crisis and was largely responsible for causing the round to last for over seven years. Despite the
importance of agriculture to developing countries, there is little to no account of the role of
developing members in the agricultural negotiation.®®? Instead, the historical accounts show the

talks were dominated by the U.S. and the EU and to some extent, Japan and Canada.

850 Kent Jones, Green room politics and the WTO'’s crisis of representation, 9 PROGRESS IN DEV. STUD. 249 (2009).
651 14,

852 To some extent, other members such as Japan, Canada, and the Cairns Group coalition also involved in the
negotiation. These countries also tabled their proposals, although later, the Agreement on Agriculture is essentially
only between the U.S., and the EU, and even Japan accepted the deal reluctantly.
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From the beginning of the agricultural negotiation, the idea was to secure a bilateral deal
between the U.S. and the EU, then to work the details of an agreement that would apply to all
members. Numerous bilateral meetings were held, and proposals of the agreement circulated only
between them. The U.S. and EU met in Heysel but failed to produce success because the EU could
not accept the constraint of export subsidies. The EU saw that as too much attack on their Common
Agricultural Policy (CAP). However, for both the U.S. and the EU, the Heysel meeting made it
clear that the Uruguay Round could not be successfully concluded without an agricultural trade
agreement.

Following the unsuccessful attempt at Heysel, primarily due to the political conditions in
the U.S, both countries tried to settle their differences. The Bush Administration at that time was
eager to obtain an agreement in an election year because of the possibility of no extension from
Congress of the soon-to-expire Fast Track Authority. The EU also was concerned that the U.S.
presidential election could add a new uncertainty to the negotiation. In February 1991, while it was
previously blocked, the EU finally allowed discussion on export subsidies to proceed. Much of the
year was used to draft the treaty text. In December 1991, the details of potential agricultural trade
agreement were formed into the “Draft Final Act” by Director General GATT at that time, Arthur
Dunkel. Technical discussions started again in Geneva between the US, the EU, Japan, Australia,
and Canada.

In 1992, at the G-7 meeting in July, the British Prime Minister at that time, John Major
arranged private meetings between President Bush and European leaders and worked to initiate
the outline of a compromise. The U.S. and the EU continued their discussions in Chicago until the
day of the U.S. election. After a promising meeting at Chicago, both parties met again in the Blair

House, a building across White House used for visiting government officials, for the finalization.
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Although the negotiation was still intense, both countries could enter into their first agreement on
November 20, 1992. This agreement, however, went for another change, referred to as Blair House
Accord II, in December 1993. Some of the actors of the negotiation had changed by then.
Commissioner for Agriculture in the EU was replaced as well as the U.S. due to the newly elected
President Clinton. The talks were mostly about the demand for allowing the export subsidies by
the EU; a compromise eventually was reached at the end of 1993. This very agreement achieved
in the Blair House, which essentially negotiated only between the U.S and the EU, is the
foundation, if not a literal copy of the AoA that applies to all WTO members until now.

After the Uruguay Round, there is a lingering sense of unfairness among the developing
members about the outcome of the negotiation. They view the Uruguay Round as a result of
“informal meetings” manipulations by rich countries to impose their interests, such as intellectual
property to the poor countries but protecting agriculture, which is of their interests. The WTO
dispute settlement understanding that provides a member can bring a claim to the WTO, and the
decision is enforceable has further increased the stakes of the next negotiations.

The disappointment of how the negotiation carried out increased in the early years after the
Uruguay Round, but it is not until the Seattle meeting where this finally exploded. In Seattle, many
countries have already complained openly at meetings and in the corridors about the Green Room
process. When some developing country delegates tried to get into the Green Rooms without an
invitation, things got worse as it was reported that they were physically thrown out from the room.
Comments by countries excluded from the meeting rooms found their way to the popular press.

“. .. the 'green room discussions,’ the next level of debate, this time mostly between

the rich countries, were excluding the poor. At least one African delegate was

physically barred from attending. "%

853 John Vidal, Real battle for Seattle, THE OBSERVER, December 4, 1999,
https://www.theguardian.com/world/1999/dec/05/wto.globalisation (last visited Apr 19, 2019).
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“The WTQ's reputation for secrecy and elitism - criticized by outside protests - was
even roundly endorsed within its own rank when many countries' delegates were
excluded from the final round of talks held behind closed doors at the convention
center as leading nation tried desperately, but ultimately in vain, to hammer out a
talks-saving pact.”®

Following this incident, eleven developing members of the WTO sent a formal letter to the WTO
Chair, calling the end of the Green Room process.®> They asserted that this is a central issue to
the goal of integrating all Members meaningfully in the work of the WTO. When nothing was
changed in Seattle, the WTO paid a heavy price for the weakness in its decision-making process.

In the aftermath of Seattle debacle, some attempts have been made towards addressing the
issues. Some, however, saw that the new formats are as problematic as the old one. Since the Green
Room diplomacy now has a bad connotation, the WTO changed it with “small group meetings.”®%
Countries that particularly involved or interested in an issue would be invited. In principle, no
country wants to join would be refused as what happened before. However, informal meetings
frequently are set from one informal session to another, and by missing one, a country would not
be on a list to know about the next meeting. Moreover, although it is said that the informal meeting
and the list of invitees are now announced, there was a complaint from a Caribbean country
delegation about the lack of information regarding the meeting. Shefali Sharma in the WTO

Decision Making: A Broken Process reports this issue:%’

“I was present at a consultation conducted by Ambassador Bryn who was handling
Implementation Issues. Ambassador Akram of Pakistan complained about the lack
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of progress, and when he began to press the issue, the U.S. Ambassador responded
in frustration, ‘Akram, we will discuss this in the session tomorrow morning!” But
no one in the room knew about this HOD. | asked the Chair after the meeting, what
time, and where, and he said he did not know. He told me to ask his secretary. But
the secretary did not know. She asked to check the board, but it is said nothing on
the board. Finally, | asked Mario, and he knew the time and place. This meeting
was obviously fixed with a few delegations.”

While it may be true that the tentative schedule for formal meetings for the year is put up on the
WTO’s bulletin board, the informal meetings are still called for much shorter notice, thus,
countries do not have adequate time for planning, preparation, and resource allocation.®*®

To improve transparency, the WTO starts to publicize the minutes of informal meetings
while it also repeatedly emphasized that the small group meetings are used only for consensus-
building. However, although the small group meetings are used only for consensus-building
instead of decision-making, many members being excluded find it difficult to intervene in the final
stages of the discussion. Moreover, while the effort to publicize the minutes of the meeting is
laudable, it is not enough. The minutes do not contain any technical details and political
compromises, which is needed to enable effective participation in final decision-making. Even
further, some countries alleged that the minutes are biased and further distort information
provision.%°

Another concern is the use of consensus decision-making instead of voting. As
aforementioned, consensus decision-making means that no member that presents in the meeting
formally objects to the decision. On its face, with the consensus decision making, any member in
the WTO, no matter rich or poor, has implicit veto power. This is believed to be grounded on the

“notion of sovereign equality” of states that negate status and provides equal representation of each
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country.%%® However, the decision-making by consensus does not necessarily guarantee in
enhancing democracy and the rule of law.%! Some critiques even further pushed the argument that
the GATT/WTO decision-making rules based on the sovereign equality of states are organized
hypocrisy in the procedural context.®®? Sovereign equality is used merely to serve as an external
display to the public in legitimatizing the WTO outcomes. While in launching the trade rounds,
powerful countries are usually willing not to use their powers, in the two important stages that
shape the outcome of negotiation such as informal agenda-setting and closing the trade round,
Steinberg argues that the process has historically conducted in the shadow of the coercive power
of the EU and the U.S.%63

It is important to note that consensus decision-making is made through an open discussion.
Many developing countries have asserted that they often fear the consequences of expressing their
objections, such as retaliation in Geneva or in some other negotiation to bilateral pressures directed
to capitals, thus, delegation chooses to remain silent.®54 This is not a new issue in the WTO or in
international organizations overall. Some studies from law and political science scholars have
provided a specific historical account of the U.S. use of “carrots and stick” to support the adoption
of particular UN resolutions. Political scientists have specifically discussed the influence of the
U.S. foreign aid on UN voting patterns. This work suggests that it is possible for powerful states
to respect the procedural rule and also use various practices to escape the constraints on the power

that lies within the consensus decision-making rules. Further, the assumption in consensus
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decision-making is the presence in the meeting. However, not all members actually have a
permanent presence in Geneva, and even countries with representation, they usually have a smaller
delegation compared to developed nations.®®® With the small number of representatives, some
developing countries struggle to keep up with meetings and often miss some meetings.®%®

In principle, an international organization is directly accountable not to the citizenry but
rather to national governments, particularly to agencies within these governments. International
organizations, including the WTO, are lack the democratic legitimacy that derives from the
electoral process; thus, it must obtain its legitimacy from how they conduct their business. If the
process of functioning is transparent and accountable, not only the outcome is most likely fair, but
the legitimacy of WTO as an organization also increases substantially. As quoted by Rubens

Ricupero, Joseph Stiglitz pointed out that:®6’

“if policies are forged on the basis of widespread international discussions, a
process of global consensus building, then their legitimacy is enhanced. If by,
contrast, policies seem to reflect the power of a few large countries, then the
legitimacy is reduced. If the policies seem to reflect special interests, legitimacy is
reduced.”

For the WTO particularly, its level of legitimacy is at high stake and the center of everlasting
government public debates since its inception for at least two reasons. First, the WTO gets involved

in the critical global discussion relating to finance, climate change, or poverty eradication,®6®
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countries vs. 3.51 for developing countries.
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Second, the WTO possesses its powerful dispute settlement system with an enforcement
mechanism leading to compliance from governments in most cases, which is very rare for an
international organization.®®® In the absence of such legitimacy, as what happened, Seattle is the
obvious consequence.

In the light of legitimacy, those who support informal meetings like the Green Room argue
that such a meeting is necessary due to the considerable big size of the WTO members. With the
164 members involved and the nature of consensus, conducting a large meeting might be seen as
time-consuming, inefficient, cumbersome, and ultimately impossible. Members such as Canada,
the EU, and Japan have suggested a change in the WTO structures that would incorporate a new
committee with limited membership comparable to other International Financial Institutions and
the UN Security Council 6" Most of these proposals resemble the World Bank and the IMF, where
members with the highest shares in world trade would serve as permanent members while the
remaining members would be appointed according to regional criteria. Some also have proposed
a similar structure where the WTO will form a limited membership committee that only has
consensus-building and no decision-making powers.

However, as one group of developing countries pointed out that the inception of a
committee would only formalize the elimination of a large number of members from the process
of consultation.®”* They emphasize that decision-making needs to be member-driven rather than
board-led, especially in an organization such as the WTO that is different from the World Bank or
the IMF. For example, the coverage of the WTO has expanded greatly in recent years. The WTO

began to write rules for policies applied inside the border, such as technical barriers, services,
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intellectual property rights, investment, and competition rules. Moreover, agreements made under
the WTO are legally binding, and there is a severe consequence if members do not comply with
the rules.

It could be argued that if the group size of the WTO membership is seen as a barrier to an
active and evolving discussion, several small meetings, round-robin style, will be required. While
it is true in this way efficiency may suffer, arbitrary exclusion in the discussion, however, is not
an option. For members that do not get chances to join small group meetings, they have been
requesting that there is a need for clearer criteria on how the small group meetings are arranged.
Such criteria must be fully transparent, equitable, and legitimate in the eyes of all WTO
members.7?

Some scholars have provided their thoughts to fulfill these criteria. First, at the beginning
of each year, Chairman working together with the Councils of Goods, Services, and TRIPs, with
the assistance of Secretariat prepares the planned-meetings along with the list of members that
would be invited.®”® The list would be announced, and any member that considers it has vital
interests can join the meeting. With advanced technology nowadays, a video screening of the
meetings also could be an option. It is also important to inform the other members about the
development of the meetings. Circulation of reports or an open-ended meeting is then necessary
to inform the rest of the delegations.

Another important feature of conducting the meeting is that the mandate needs to be clearly
defined and limited. It is essential to keep the notion that small group meetings are only intended

as a forum to consult, discuss, and debate. The result of the meetings will be referred to the
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membership for its approval. In this way, in the case that any member is unable to attend the
meeting, they will not jeopardize their interests. However, as it is pointed out, most GATT and the
WTO decisions have been based on trade-offs and cross-issue linkages.®’* Limited small group
meetings can pose a difficulty when the discussion involves cross-issue linkages. The small group
meetings then have to pay attention to parallel negotiations that are special importance of members.
A plenary meeting could be arranged to discuss all the relevant small groups. If later on, the
plenaries become too many, the original small meetings should be reconsidered, and expanded
mandate meetings could be used instead.

The improved participation proposed by developing members emphasizes on greater
transparency rather than exercising executive boards or changing the member-driven character of
the WTO. However, to increase transparency that most proposals refer to more small group
meetings, and open-ended-meetings would come with a cost. This would ultimately increase the
number of meetings that delegations from some countries already struggle with. This is when other
options might be considered. First is to eventually set a less ambitious negotiation agenda. On the
one hand, the negotiators are pleased that the Uruguay Round, what some call as the most
ambitious trade negotiation ever,%”® was successfully concluded. On the other hand, the outcome
of the Uruguay Round has been quite problematic. Part of the obstacle is the imbalance of the
human resources of the Members. In the 2003 Cancun Ministerial Meeting, for example, the size
of the official the U.S. and the EU was reportedly 800 for each.5”® Japan was not sure about the

size of its delegations but estimated it between 300 or maybe mor, while some countries had around
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30 to only three officials.%”” One of the solutions to address this problem is incorporated into the
second point that is to provide technical assistance and capacity building to the WTO Members.

Technical assistance and capacity building by the WTO Secretariat can be seen as a way
to help developing countries in handling not only as part of the WTO negotiation but also to
enhance their trading options in the global economy as the long-term goal. Although the capacity
building and technical assistance may sound uncontroversial, the form and content of such
assistance must be planned carefully. One of the fundamental questions, as quoted by Shaffer, is
that should the capacity-building help the developing members to widen their economic policy
choices? Or should it be limited to helping them deal with the burden of commitments they have
taken “for the benefit of their more developed partners”?°78

One of the least uncontroversial assistance by the WTO could be in the form of
administrative ones such as managing the meetings. As mentioned before, some of the complaints
from the WTO members are the difficulty of finding information about the WTO meetings, which
sometimes cause them to miss the meetings and to feel as they are intentionally left out from the
discussion. Thus, the primary task of the WTO Secretariat in this matter is to keep Members
informed about any of the meetings and its report. The WTO Secretariat would work closely with
each Member in notifying and regularly updating any scheduled meeting. In the case that Member
is unable to attend a meeting, the WTO Secretariat could help in distributing the reports of the
meeting.

When assistance and capacity-building are aimed to be more than just the administrative

ones, the discussion becomes more complicated. Under the circumstances where the WTO
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assistance and capacity-building work merely to help members to implement the existing
obligation, especially in the sector that has been argued as imbalance such as agriculture and
TRIPs, the capacity building would be counterproductive.®”® Thus, what has been accepted
generally is that the primary aim of the WTO capacity building should be the ones to empower
developing members to better define their trade objectives, to integrate their objectives in
development plans, and advance it in the international trade negotiations, monitoring, and
enforcement and shaping the internal regulatory policies.

While helping members to implement the WTO obligation could be seen as
counterproductive, in the case when the WTO limits the assistance by explaining the existing
obligations to developing countries, it is, at the very least, already preparing the developing
members to have a critical view of these obligations and how to engage with the rules in the light
of their national interests.

Admittedly, the work from the WTO alone would be difficult to achieve this goal, either
due to the limited resources in the WTO or the existed skepticism of the WTO role in development.
With the launch of the Doha Round, the funding for the trade-related technical assistance and
capacity-building increased. In 2002, Members pledged over 21.5 million Swiss francs and
increased to 30 million Swiss francs.®®® Nonetheless, some are afraid that the WTO capacity-
building programs would be lack of impartiality to engage with developing members and only
serve the donor countries’ interests. The fear is that the programs would focus on a presentation
about rules and how developing countries should implement the obligations due to a restrictive

interpretation of the WTQO’s rule-orientated mandate instead of discussing whether the WTO rules
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works or not in the development context or how the WTO rules are interpreted to promote the
development objectives. This position is, to some extent, confirmed by the WTO itself. The WTO
Secretariat also has been repeatedly stated that the WTO is not a development agency nor an aid
agency though one of its principles is to promote development.

Alternatively, referring the capacity-building and the assistance to the relevant
development institutions in a coordinated matter is needed. In the past, other organizations such as
United Nations Conference on Trade and Development (UNCTAD) and International Trade
Centre (ITC) have worked together with the WTO to provide technical assistance to Least
Developed and other African Countries.%8! Despite the criticism of this program, developing
countries can also independently seek guidance from other related trade organizations. Even in the
case that developing members do not want to rely on these organizations, assistance from Non-
Governmental Organizations (NGOSs) are also provided.

Nonetheless, the most sustainable technical assistance and capacity-building would be the
ones that penetrate from its own institutions and societies. Indeed, trade-related capacity-building
will be more effective if it considers the local constituent, such as, private sectors, academics, and
other civil groups as part of the bottom-up process.®®? If the goals from developing countries are
to have an international trading system that helps their economic development and to take benefit
of the WTO rules, they will need to work closely with other local actors to enhance the resources
at their disposal. For example, the U.S. and the EU have been long known for its close cooperation

with private resources to advance their agendas. Brazil's private sector went as far as to finance

81 UNCTAD/PRESS/IN/2006/013, JITAP WORKSHOP FOCUSES ON HELPING AFRICAN COUNTRIES WITH
WTO NEGOTIATIONS (2006), https://unctad.org/en/pages/PressReleaseArchive.aspx?ReferenceDocld=7162 (last
visited May 9, 2019).

882 Shaffer, supra note 678.

235



the costly WTO legal challenges against U.S. cotton and EU sugar subsidies.%®® Some civic society
organizations also have been the ones that shape the debates over TRIPs agreement and agricultural
subsidies. Thus, developing countries will also need to have their own strategies that involve
broader networks of actors.
b) Litigation

Besides negotiation, another method of decision-making in the WTO is the judicial law-
making through the work of the WTO dispute settlement body. It is important to underline that the
dispute settlement mechanism deviates significantly from the negotiation in which the decision is
created by WTO panel and Appellate Body through a legal interpretation that is “in accordance
with customary rules of interpretation of public international law.”® In other words, the WTO
dispute settlement mechanism functions very much like a court of international trade. There is
compulsory jurisdiction, disputes are settled largely by applying rules of law, decisions are binding
upon parties, and the sanction may be imposed if decisions are not observed.®® With the increased
difficulty in decision-making through negotiation, members often shift to the WTO dispute
settlement body in an attempt to challenge and to further amend the WTO agreements. However,
just as the negotiation process has been seen problematic, the WTO Dispute Settlement Body also
has been the target of criticism from legal scholars and developing members.

The experience of the interpretation by the WTO panel and Appellate Body for the past
two decades shows that the adjudicating bodies have exercised considerable freedom while doing

their interpreting function. Article 3.2 and 19.2 of the WTO Dispute Settlement Understanding
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(DSU) stating the "recommendation and rulings of the DSB cannot add to or diminish the rights
and obligations provided in the covered agreement” could be seen as an ambiguous provision
which the practical relevance is somewhat limited. The freedom exercised by the adjudicating
bodies is further increased by the highly ambiguous language used in the agreements which open
the way to several possible interpretations allowing the adjudicating bodies to decide as to their
choice.

Moreover, even though the Appellate Body expresses that its report has no precedential
value, in practice, there is a strong tendency to follow the earlier interpretation developed in
particular by the Appellate Body, thus, constituting de facto precedent value. The practical
automaticity of adoption of this interpretation by the adjudicating bodies has resulted in "a body
of WTO jurisprudence binding on subsequent panels, deviation from which is onerous."®® The
combined effects of the factors of flexibility in interpretation and automaticity in adoption have
turned the WTO panel and Appellate Body to become the most influential organs of the WTO.
However, more scholars have pointed out that the WTO panel and Appellate Body have exceeded
its responsibility by creating new rules and procedures. This also transforms into the developed-
developing countries divide due to the existed perception in the WTO that the judicial law-making
seems “to affect adversely developing countries more than their developed counterparts.”8’

In contrast with the conventional wisdom that a binding third-party arbitration should favor
smaller and less powerful states, it appears that this belief does not apply to the WTO dispute

settlement mechanism. Some of the developing countries’ experiences, including the recent cases

of Indonesia, tend to confirm the notion that WTO adjudicating bodies may be favoring leading
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industrial countries at the expense of interests of developing countries.%®® Professor Hudec
validates this view on his study GATT 1947 dispute settlement system by concluding that the panel
was more responsive to the interests of a stronger, which he adds that it is more natural in a young
legal system.®8 Confirming the perception that the special and differential treatment provisions
for developing members have been watered down to the point that it only provides the developing
members a longer time to implement the agreement. This judicial apathy has caused to tilt the
balance of rights and obligations against developing countries.5%

The case of India-Quantitative Restrictions on Imports of Agricultural, Textile and
Industrial Products (India — Quantitative Restrictions) is one of the early examples of how the
Appellate Body is considered to use its interpretation leeway against the interests of developing
member. In July 1997, the U.S. requested consultations with India regarding quantitative
restrictions imposed by India on the importation of more than 2,700 agricultural, textile, and
industrial products tariff lines. The U.S. complained that India’s obligations were inconsistent with
Articles XI:1 and XVIII:11 of GATT 1994, Article 4.2. of the Agreement on Agriculture, and
Article 3 of the Agreement on Import Licensing Procedures. This is also the same complaint filed
by the U.S. in the recent Indonesia — Horticultural Products, Animals, and Animal Products. India
raised the balance-of-payments (BOP) justification under Article XVIII: B of the GATT.

Before the disputes arose, India had been consulting under Article XVIII: B in the BOP

Committee regularly since 1957 and had been carried out the economic reform program.®°* During

the consultation with BOP in November 1994, the BOP encouraged India to continue
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implementing its import liberalization program. On its notification, India reported to the BOP
Committee of its quantitative restrictions and proposed that it needed a nine-year-period to
eliminate the quantitative restrictions. When India met again with the BOP Committee in 1997,
although all Members appreciated India’s effort and commitment to eliminate the import
restrictions over a period of time and praised India on its comprehensiveness, transparency, and
timeliness of the plan, the Members were divided over the length of India’s time schedule. Some
agreed that India should adopt a cautious approach acknowledging that although “India’s external
position appeared to be stabled, the overall balance of payments remained structurally weak.””%%?
This was confirmed at the time consultation where India faced account deficit as a result of the
rapid growth of imports and the decline of exports. Taking into consideration the negative impact
on the stability of India’s reserves due to the widening trade deficit during 1995/96, India’s
approach to adopt a caution pace to liberalize its trade should have been justified. Especially for
India that has a large population and wide income disparities, the structural reform should be
completed in a manner that was “socially and politically sustainable.”®® In sum, the timing and
sequence of the phase-out of the quantitative restrictions “should be left to the judgment of the
Indian government.”

India further asserted that the WTO should give substantial leeway to India to determine
whether the balance-of-payments measures were justified in order to maintain goodwill among the
WTO members. Indeed, a previous significant liberalization of India’s trade regime, as well as the
future commitment to liberalize the remained, would seem to support the view that India did not

intend to evade WTO discipline but rather asked for more autonomy in determining how best to
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comply with such discipline. This is supported by the fact that starting in 1992, India had made
significant changes to its trade policy. In 1992, the Indian government announced a 5-year import-
export policy to achieve a stable regime that would be available to the industry and trade, enabling
them to plan their economic activities in a longer perspective. To increase transparency, in 1995,
the import policy treatment of various items on the tariff line basis was in accordance with HSN
Custom Tariff Classification. Linking of the import control classification with the HSN
Classification reduced ambiguous and provided a transparent framework to exporters and
importers. During 1994-1995, the Indian government increased a significant number of freely
importable items. Out of 11,587 tariff lines at the 8-digit level under HS classification, 6,463 lines
were in the freely importable list, while 1,487 lines were in the freely tradable Special Import
License list.** India also reminded the Committee that before the Uruguay Round, only 3% of
India’s tariff was GATT bound while post the Uruguay Round, it increased to 62%. The peak rate
of tariff reduced from 400% to 50%.%% Thus, based on these previous reforms, India hoped that
the WTO would appreciate the already implemented trade liberalization and asked for the WTO
support and understanding for India’s desire to proceed on the trade liberalization autonomously
and sustainably, “keeping in the view the many complexities involved in managing a continental-
size developing economy like ours.”%%

However, other members, including the U.S. and Canada, rejected India’s proposed
timeline even after India offered to revise the phase-out plan from nine years to seven years. They

argued that the BOP restrictions could be phased out in a shorter period than what asked by India.

Without any conclusion about the proper length of time, this issue eventually went to the WTO
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panel, which later India appealed to the Appellate Body. In the report, the WTO panel consulted
to the IMF that asserted India’s quantitative restrictions could no longer be justified under the
balance-of-payments grounds due to India’s adequate monetary reserves.

After the ruling of the India — Quantitative Restrictions, support to the WTO dispute
settlement mechanism declined noticeably.®®” Some of the prominent trade scholars criticized the
ruling. Rajesh Babu argues that the Appellate Body in the India — Quantitative Restrictions has
based their findings against India’s primarily on the opinion of the IMF and refused to take into
account the developmental concerns of developing countries.®® Robert Hudec adds to that “had
the Appellate Body considered the developmental policy informed by a conception of equity that
includes the notion that development policy is a matter in the first instance for the participation of
those who are affected, it would have analyzed the legal issues quite differently.”%

Chantal Thomas raises two particular concerns of this ruling: the substantive and the
institutional. Substantively, India’s argument for caution deserves some consideration on this
ground. Although the WTO panel dismissed India’s concern as irrelevant, the Asian Financial
Crisis that occurred immediately after the establishment of the panel, at least partially, supported

India’s concern of full trade and monetary liberalization.’® Institutionally, the WTO was supposed

to give the autonomy asked by India by taking into consideration the significant liberalization that

897 Cosette Creamer & Zuzanna Godzimirska, (De)legitimation at the WTO Dispute Settlement Mechanism, 49
VAND. J. OF TRANSNAT’L L. 275 (2016). Creamer and Godzimiriska further note that the WTO Dispute Settlement
Mechanism received widespread support from the Members in its initial years, particularly in 1996, when the first
reports were adopted. Reason for this support partially because of the “general optimism” about the new system.
Another possible cause, as suggested by Robert Hudec and quoted by Creamer and Godzimirska, the support could
simply be attributable to a “collective cease-fire against all public criticism of Appellate Body decisions during its
start-up years.”

5% Babu, supra note 686.

8% Robert Howse, Pursuing Sustainable Development Strategies: The Case of the Balance of Payment Rules in the
WTO, UNCTAD Sustainable Debt Conference (2005).

700 Chantal Thomas, Balance-of-Payments Crises in the Developing World: Balancing Trade, Finance and
Development in the New Economic Order, 15 AM. U. INT’L L. REV. 1249 (2000).

241



India had done before.”®* Arguably, the WTO granted this such autonomy to the U.S. on its
controversial Section 301 that authorizes the U.S. to impose unilateral trade sanctions on WTO
members. The Appellate Body utilized its interpretation power in the U.S. — Section 301 to save
the U.S. legislation. Regardless of the finding that the U.S. law was inconsistent, the panel
determined to accept the verbal assurance of the U.S that they shall refrain from doing unilateral
determinations of violations. However, in the India - Pharmaceutical Patent, the adjudicating
bodies did not give such trust and deference to India's assurance. India assured with absolute
certainty that it could, when patents are due in accordance with Article 10.8(b) and (c) of TRIPs,
decide to grant such patents based on the applications currently submitted. Nevertheless, the
Appellate Body found the assurance from India as unreliable. In short, the power of interpretation
of the WTO judicial bodies has been used arbitrarily that most often to the detriment of developing
countries.

Fast forward to the recent days, neither the institutional nor the judicial process has
addressed their concern. The WTO panel and Appellate Body still neglect the policy concern raised
by a developing country surrounding a particular trade regulation. As a result, the current
international trade regime has pushed the domestic policies to be compatible with the WTO rather
than the WTO being sufficiently flexible to policies. In the agriculture sector, particularly, the
domestic policies should not be made to entirely subservient to the WTO trade rules for at least
two reasons: i) the AoA itself is unbalanced; and ii) agriculture plays an important role for
developing countries in its development process. In short, the WTO should not overly limit the

ability of the governments to implement agriculture and developmental policies.
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Morrissey supports this position for two reasons: first, in agriculture, it cannot be assumed
that the world price is a fair and a competitive market even under the circumstance it excludes
cases where developed country policies distort the world market.’°? Second, farmers in developing
countries are facing structural constraints that limit their ability to compete with imports.”® On top
of that, the developing countries have limited resources, thus, their efforts should be directed to
eliminating the structural constraints.

Byers also argues that to become a vibrant and productive sector, agriculture requires a
period of sustained institutional reform and investment to commercialize, and the government has
a crucial role to play in leading this transformation.”®* During this time, trade barriers may be
justified to protect domestic producers from "unfair" global competition, and exemption from full
compliance with WTO rules is probably needed. Moreover, in agriculture, a desire for food self-
sufficiency is often the driving force behind major episodes of agricultural transformation such as
in Japan, the Republic of Korea, and Taiwan,’® and even the EU, so it is not inappropriate to
consider such strategy for developing countries.

In other words, a properly motivated development strategy should not be secondary to
multilateral trade rules. Nonetheless, it is reasonable to ask governments to make a case for such
protection and in doing so, to demonstrate the senses in which import competition is unfair and
what specific strategies they have in place to support domestic producers.

Some have suggested creating a check-balance on WTO adjudicating bodies. In a domestic

court, when it "makes law," it is subject to review, oversight, and modification by the legislature.
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However, this check-balance system is either lacking or ineffective in the WTO. Indeed, as stated
by Ehlermann and Ehring, once the panels or Appellate Body create the WTO jurisprudence, it is
difficult to correct it through "legislative action" by the Members.’® The Sutherland Report of
2005, for example, suggests having selected particular findings of panels or the Appellate Body to
be analyzed by a special expert group of the Dispute Settlement Body.’®’ Others have proposed to
ensure transparency and accountability in the functioning system, such as public hearing,
especially when important interpretations that have implications on broader concerns are being
made. The WTO Appellate Body has so far authorized public appeal hearings such as those in the
US — Continued Suspensions (Hormones) and Canada — Suspensions (Hormones) held in August
2005 as the exception but not the rule.”®® Nonetheless, the most important way to fix this problem
must come from within the panel and Appellate Body. Richard Steinberg proposes that the
Appellate Body could give more significant consideration to object and purpose, context, and
preparatory materials to help determine whether an ambiguity or gap was deliberately left vague
to permit a range of action and to help interpret it when it was not.”® It also should treat WTO
agreements not as if they have an exclusively liberalizing purpose but as contracts that embody
both liberal and illiberal purposes.’*°

This trend has severe implications not only for the future of the WTO as an institution but
also for the rights and obligations of the developing countries. Let us not forget that the Asian and

African States had the deep-rooted distrust and doubt about the impartiality of the judges in the
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International Court of Justice (1CJ), resulting in them to refuse to bring cases to 1CJ.”*! Professor
Anand points out that there was a feeling among developing members that “the present system of
international law, developed as it was historically among the Western European countries, must
now be interpreted and modified with due regard to their economic and social conditions and the
present changed the structure of international society."’*? While the developing members in the
WTO have not yet gone as far as rejecting the whole dispute settlement system, the sign of their
refusal of the system is shown through their cautious approach in committing to new obligations
during the Doha Round. Unless the WTO Dispute Settlement Body thinks carefully about the
situation and conducts a reality check, this trend would undermine the WTO dispute settlement
system and the WTO as a whole.
Il.  Substantive Issue

As previously mentioned, with the flawed decision-making process, especially in the
negotiation stage, the outcome, which in this case is the content of the agreement itself, is most
likely going to be unfair. This is evident in the content of the current Agreement on Agriculture
(Ao0A) as the historical accounts reveal that it is largely, if not entirely, a product of the U.S. and
the EU.

The current AoA was the opposite of what the negotiators initially agreed in the Punta del
Este Declaration. In the initial meeting, negotiators agreed on the "urgent need to bring more
discipline and predictability to world agricultural trade" and set the objective of achieving "greater

liberalization of trade in agriculture” by "bringing all measures affecting import access and export
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competition under strengthened and more effective GATT rules and disciplines.”"’*® Later after the
Ao0A was concluded, the preamble of the agreement states that the long-term objective is to
establish "a fair market-oriented agricultural trading system and . . . a reform process providing
for a substantial progressive reduction in agricultural support and protection."’** Notwithstanding
the stated objectives, the AoA, in reality, retains both domestic and export subsidies, which
primarily utilized by the U.S. and the EU, and indeed, from the beginning, the negotiation on AcA
was much about how to retain such supports.

In the Doha Developmental Round (DDR), “No repeat of the Uruguay Round" was a phrase
often heard. The agriculture has once again become the center of the stage. Thus, the economic
and political significance of the agricultural negotiations set the pace of the overall negotiations.
As widely known, the DDR was an impasse primarily due to developing members' rejection of the
developed members' offer to accept liberalization in new disciplines such as investment,
competition, transparency in government procurement, and trade facilitation, in return to reducing
their agricultural supports. Developing members such as Indonesia and India express resolution
on the agriculture sector is their primary interest, and the DDR as a whole will not be concluded
unless and until the concerns in the agriculture sector are addressed.

In the DDR, despite the questionable role of trade liberalization in advancing development,
some developed members, above all the EU, push liberalization in new disciplines by arguing that
liberalization will be useful for developing countries and suitable for their developments. In this

sense, what could be inferred is that developing countries will help themselves by liberalizing in
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the WTO, irrespective of the actions of developed countries. Hence, on this basis, developing
countries should accept almost any offer that is set on the table.

However, this reasoning contains flawed logic. If trade liberalization alone would be good
for development, developing countries do not need any trade agreement and could just open their
market unilaterally. What is usually left out from the discussion is that the matters of development
are not so easy, and the task is much more complex than the simple prescriptions of the Washington
Consensus, which blithely exhorts developing countries to liberalize the markets rapidly and
indiscriminately. It is true that in the right circumstances, policies that reduce tariffs and other
barriers to the movement of goods and services can facilitate trade between nations and deliver
welfare gains. However, it is also crucial to point out that while increased trading opportunities
are good for developing countries, liberalization must be managed carefully. This view is
supported by some development economists who believe that the problems in developing countries
were “structural and required radical government intervention to overcome.”’*

Part of the book written by the recipient of the Nobel Memorial Prize in Economic
Sciences, Joseph Stiglitz and Andrew Charlton gave an excellent case study on when trade can be
good or not good for development. Both of the authors draw lessons from “East Asian Miracle”
and the Latin American countries. East Asia is used as an example of a successful story. At the
heart of its success, there were well-functioning firms and markets, but the government played an
important role. The government worked as catalysts that helped markets by providing the essential
physical, institutional infrastructure, by remedying market failures and by promoting savings and
technology. The government clearly did not believe in the free and unfettered market. While East

Asia’s success was based on a combination of factors, contrary to the belief of the notion of free
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trade, active government intervention was, in fact, a critical factor in their economic growth. Their
trade policy mainly did not follow conventional free trade prescriptions. The governments of many
Asian countries undertook the two-track policy, which protects industries that are not ready to
compete internationally while promoting export-ready industries.”*® Their policies, in some cases,
were broader than or even violated the prescription of the free-market by the Washington
Consensus.

Latin American countries provides another lesson for the economic developmentalists.
Many of the Latin American countries adopted the import substitution policies in which they
should import only essential capital goods. Scarce foreign exchange would result on demand for
locally produced goods because other imports were restricted, and it could protect the industries
to compete from firms of Europe and the U.S. Economic growth in Latin American countries
which had averaged 6% in the 1970s fell to almost zero in the 1980s and the continent entered the
so-called “lost-decade.”’*” As expected, the supporters of the neo-liberalism such as the IMF and
World Bank blamed the lost-decade to the import substitution policy adopted by the governments.
They argued that the import substitution required a great intervention by the government that it
became insufficient and uncompetitive and required too much government spending ultimately
leading to runaway inflation.

However, an alternative view of the neo-liberalism argued that the lost-decade had less to
do with the import substitution and more to do with exogenous factors independent of domestic

policies such as debt policies’*® combined with unfortunate global circumstances. Stiglitz and
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Charlton argued that if the underlying problem were really the import substitution, presumably,
the unwinding of that strategy would have taken place differently in different countries. However,
not one single Latin American country experienced much growth during the 1980s regardless of
their policy differences. This then suggests it was Latin America’s open capital market rather than
its relatively closed trade policy, which led to the loss-decade. In the 1970s, Latin American
countries operated the most open capital markets in the developed world, shown by their high share
of global FDI flows. In terms of financial liberalization, Latin America was far more open than
South East Asia, where controls over foreign capital flows were strict. Latin America’s reliance
on foreign capital flows and foreign direct investment are what made it particularly vulnerable to
global economic shocks. Admittedly, the import substation policy is also far from perfect and
corruption. However, what these two cases show is that the process of successful liberalization is
more complex than the neo-liberal Washington Consensus would suggest. It could be said that
until now, there is no successful developing country that has pursued a purely free-market
approach to develop. The literature has been successful in demonstrating the importance of some
variables for economic development, such as education, institutions, health, and geography. Trade
liberalization and economic growth, however, is much more controversial and inconclusive. Thus,
the implementation of trade liberalization needs to be sensitive to national circumstances.
Ha-Joon Chang, another prominent developmental economist, argues that the economic
history of countries that preach the notion of free trade themselves, namely the U.S. and the EU,
deviates from the free trade principle in their early years. Ha-Joon Chang further notes that none
of the other countries among today’s wealthy nations were ever as protectionist as Britain or the

U.S., with the exception of Spain in the 1930s.”*° He even goes as far as to express that the history
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of globalization, along with the idea of free trade, “has been rewritten today in order to fit the
current neo-liberal orthodoxy.”"?

As expected from the earlier narration, despite their advocacy of free trade, developed
countries themselves only liberalize the sector in which they have the interests to do so. While they
agree to reduce their tariffs and to eliminate subsidies for the goods in which they have a
comparative advantage, they are more reluctant to open up their market and to eliminate their own
subsidies in other areas where the developing countries have the advantage.

For example, in terms of agricultural export subsidies, the Heysel meeting between the EU
and the US collapsed because the EU could not accept the proposal for specific constraints on
export subsidies. Later on, as it was agreed in the Blair House and stated in the AoA, export
subsidies were allowed. Although the AoA imposed a ban on a new type of export subsidies, the
long-existing subsidies were allowed to continue subject to reductions. In the manufacturing
sector, however, it adopts the exact opposite approach. Article 3.1 of the Subsidies and
Countervailing Measures Agreement (SCM) provides that it prohibits any type of export subsidies:

Except as provided in the Agreement on Agriculture, the following subsidies, within

the meaning of Article 1, shall be prohibited:

a)  subsidies contingent, in law or fact, whether solely or as one of several other
conditions, upon export performance, including those illustrated in Annex |

Concerning the domestic support, the AoA classifies such support into three different boxes
according to the level of distortion. The three boxes are i) the amber box that is trade-distorting,
thus, a limitation is required, ii) the blue box that is decoupled from production, thus, no limitation

required and iii) the green box that has minimal or no trade-distorting effect, thus no limitation is

discusses what he calls the true history of globalization and free trade. He explains in detail the protectionist trade

policy adopted by the U.S. and British in their early years.
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required. Since there is no limitation on both the blue and the green box, those can be used freely
and cannot be challenged under the WTO. As mentioned in the previous section, the blue box was
specifically added as a result of the Blair House Agreement. Blue box subsidy, as stated in Article
6 paragraph 5 (a) is:

a) Direct payments under production-limiting programmes shall not be subject to
the commitment to reduce domestic support if:
i.  such payments are based on fixed area and yields; or
ii.  such payments are made on 85 percent or less of the base level of
production; or
lii.  livestock payments are made on a fixed number of head

This has become a longstanding controversy as the AoA enables the EU and the U.S. to
maintain their domestic support that developing members do not have access to. Under this
exemption, neither the U.S deficiency payment nor the compensation payments in the EU
Common Agricultural Policy (CAP) need to be reduced. The U.S. and the EU successfully escaped
the reduction commitment on major aspects of their domestic policy. Another important result of
the Blair House is domestic support commitment is not a product specific but sector-wide, thus
allowing some heavily subsidized sectors to avoid disciplines of the reduction constraint.

Although some assert that the record is mixed regarding the extent to which the domestic
supports have been cut, it is obvious that the use of the blue box and the green box by the U.S. and
the EU is the highest in the world. The agricultural subsidies in OECD countries increased from
$271.2 billion in 1986-1988 to $330.6 billion in 1998-2000.72' This does not really come as
surprise since around 60% of the OECD subsidies were exempt from cuts, and the “function” of

the box-shifting became evident.”?? Research by the Institute for Agriculture and Trade Policy
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further claims that the U.S. is one of the world’s largest sources of dumped agricultural
commodities.”?® In 2003, it was found that U.S. agriculture exports sold anywhere between 10%
to 47% below the cost of production.’?*

The argument raised by the EU and the U.S. is that since the blue box and the green box is
“non-trade distorting,” it is still in accordance with the AoA rules. However, whether the blue box
and the green box are, in fact, non-trade-distorting still contentious, thus, one cannot say that the
AO0A has resulted in a fundamental change of agriculture. This lack of profound change delivered
by the AoA has caused some disappointment not least among developing countries evident in the
DDR.

When the developed members were confronted with their high agricultural subsidies in the
DDR, they were unwilling to offer serious concessions citing the reason for the legality of their
supports. Contrarily, in order to stop their agricultural subsidies and recommit their special
treatment for developing members, the developed members ask developing countries to open, once
again, markets where they have the interests. The EU has implicitly stated that in order to enable
them to deliver on the commitments in the AoA, it would need to be “compensated” by massive
market opening in developing countries through investment/ The condition of the agriculture
reform by the EU is also to keep the blue box and green box subsidy as they have been
implementing. Similar to the EU, the U.S. wanted capital market liberalization as part of an

investment agreement even though the evidence was that capital market liberalization did not

promote growth but did lead to more instability.

723 Sophia Murphy, Ben Liliston & Mary Beth Lake, WTO AGREEMENT ON AGRICULTURE: A DECADE OF DUMPING,

Institute for Agriculture & Trade Policy (2005).
724 |d

252



In the 2003 Cancun Ministerial Conference, where it was scheduled to move the DDR
forward, developing members firmly rejected to continue the negotiation. A representative from
Kenya descended an escalator in Cancun’s convention center and declared that Kenya had
abandoned the negotiations. A few hours later, the Mexican Finance Minister and chair of the
meeting stated that the debate is not useful anymore. The G33 led by Indonesia and India voiced
a similar stance arguing the way agreement is formulated does not allow for the rural livelihood
and food security concerns of developing countries to be addressed.”?® The G33 specifically
demanded the right to protect their small-scale and resource-poor farmers.”?® As an overall
reaction, the DDR was said not to deserve its epithet.

Thus, one must rethink the whole idea behind the DDR and pay closer attention to the
concern of developing countries in the agriculture sector that has been constantly left out from a
serious discussion in the WTO. The proposal by the EU and the U.S. for developing countries to
accept liberalization in new sectors as a tradeoff for the conclusion in the agriculture has no ground,
and with the developing members’ determinations, there is no doubt that a revised agreement on
agriculture is an essential condition for the whole trade negotiation move forward.

In the light of developing members’ concerns, both export and domestic subsidies are
among the focus of the revisions. Progress has been made in the export subsidies. In the 2015
Nairobi Ministerial Meeting, all members have agreed to abolish the export subsidies. Therefore,
the export subsidies mostly excluded from the current negotiation. However, stringent supervision
on the application is needed, especially countries like the U.S. still use it in disguise of export

promotion.
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Domestic support, on the other hand, has a more structural problem, thus requires radical
change. Part of the reform needed on this matter is to eliminate or to restrain the use of the blue
box and the de minimis categories. As suggested by Thomas Schoenbaum, the blue box and de
minimis are “simply unnecessary loopholes that serve no important policy function.”’?" As also
explained in Chapter 3, the notion if the blue box is decoupled from a production still questionable.
The green box, on the other hand, should be retained but needs a more precise definition as the
current definition, which is “payments that have no or minimal trade-distorting effect,” is too
broad. A more precise definition could avoid the abuse of the green box subsidies, as shown, on
how some countries assign payments to an exempt box that actually belongs to the amber box.

Greater discipline is particularly needed with regards to the subcategory in the green box
of decoupled income support payments to farmers. As previously mentioned, the reasoning behind
the inclusion of the decoupled income support in the green box is that, in principle, these payments
do not depend nor affect the current prices or production. Thus, the judgment on the level of
decoupled income support is entirely left to the decision of the government. The discussion of
whether this payment should be included in the green box subsidies has been subject to the debate.

The debate stems from the question of whether decoupled income support, especially at
high levels, has more than a minimal trade distorting or production and thus should be constrained.
Some studies, as gathered by Order, Blandford, and Josling, have found some mechanisms through
which decoupled income support might stimulate production: 2

o wealth effect making producers less risk-averse;
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e easing of credit constraints, so additional purchased inputs are utilized; impacts on labor
allocation decisions so more labor is devoted to farming production;

e coverage of fixed costs so that the number of farms or levels of profit-maximizing output
are increased,;

e anticipation of future rebasing of payment eligibility criteria that reward the expansion of
current production.

Additionally, there is a study by Gardner, Hardie, and Parks that use the advanced statistical
techniques examining the effects of the U.S. support programs since 1987, which was the time
those programs became increasingly separated from production decisions and included the U.S.
direct payments as decoupled income support. They find that the U.S. decoupled income support
has induced 45 to 90 million more acres into agricultural production than would otherwise have
been the case.’?® With the shreds of evidence and the remaining uncertainty about to what extent
decoupled income supports affect productions, there is a need to put nominal limits of this type of
support.

On the other hand, the nontrade concerns such as rural development and food security
brought by developing members, including Indonesia, are a more complex one. The developing
countries’ coalitions such as the G33 and the G20 have specifically proposed the realization of the
Special and Differential Treatment (SDT) citing the current SDT has watered down to the point
that it is useless. If there was any “special treatment” for developing countries, it is not more than
an extended period of time given to developing members to implement the agreement. Hence, in
the DDR, there was an effort to reinstate the SDT for developing countries. Article 44 of the Doha

Declaration specifically provides “that provisions for special and differential treatment are an
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integral part of the WTO Agreements.” Further, it asserts that SDT will be reviewed in the DDR

“with a view to strengthening them and making them more precise, effective, and operational.”

There are members that support and reject the reinstatement of SDT. Proponents of the

SDT argue that considering the special circumstances of developing countries, it deserves to be

given enough policy space to foster development even if these policies would have some negative

externalities for other countries.”® Alan Matthews summarizes at least six arguments on why the

SDT is justified:"3!

The trade liberalization damages food security argument - Critics believe that the
liberalization of agriculture has benefited only the larger, more export-oriented farmers,
has led to the concentration of farms and has marginalized small farmers and created
unemployment and poverty.

The different role of agriculture argument — For developing countries, agriculture has many
roles. Not only to provide basic needs, but agriculture is also a source of employment,
GDP, and foreign exchange.

The weakness of agriculture argument - Weak market orientation and the lack of
infrastructure, among other things in developing countries, make it difficult for them to
compete. Thus, agricultural production needs significant support.

The food security argument — At the heart of this argument is that the belief that staple food
self-sufficiency is a necessary condition for food security.

The vulnerability argument — Developing countries and especially low-income farmers are

more vulnerable to the adjustment pressures by open trade policies. While the price
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variability arises from domestic causes, the world market also can be the source of
instability.
e The asymmetry of support argument — This could be the most powerful rhetorical argument
supporting the SDT. Historically, the developed countries have supported their farmers.
The AoA further institutionalized this such support. Developing countries, on the other
hand, did not provide such support or were not able to.
Others, however, argue that SDT violates the principle of reciprocity, and it will only lead to some
protectionist trade policies which are inefficient for industrial development.”? This is linked to the
neo-liberal view that believes most of the WTO rules that promote trade liberalization are good
rules, thus, it should be followed by all countries. The EU has been specifically asking whether
greater flexibility in the form of SDT would actually contribute to the desired goals of increased
food security and rural development.”® The EU further notes that “All SDT proposals should be
evaluated against the following basic criterion: will this aid the economic development of
developing countries and their fuller integration of developing countries into the trading system,
as opposed to creating what has been described as permanent exclusion or second-tier Membership
of the system?”734
Despite the debates, after the failure in Cancun, developing countries stepped up their
demands for SDT to become a prerequisite for progress in the round. Provided the lesson of the
Uruguay Round, cautious developing countries see SDT as an “insurance policy” that provides

them the flexibility to opt-out from the agreement, which proved to be too onerous for them. The
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G33 coalition consisting of 42 developing countries led by Indonesia are united behind the SDT,
believing that liberalization should not further aggravate the rural poverty and food insecurity.

The specific features that the G33 proposes as components of the SDT are Special Products
(SP) and Special Safeguard Mechanism (SSM). SP and SSM are seen as a fundamental component
of the needed flexibilities in the current negotiation to address developing members’ food security
and rural development concerns. Indonesia, on behalf of the G33, further expresses that to be an
effective instrument, SDT provisions in the revised AoA must have the following parameters: "
i) developing countries must be able to decide themselves a percentage of tariff lines to be
considered as SP, ii) SP must be a stand-alone provision; iii) there must be no tariff reduction
commitment for all SP; iv) there must be no new TRQ commitment on all SP, iv) products
considered as SP must also have access to SSM.

The G33 firmly reemphasizes that as an integral part of SDT, SP, and SSM must have a
higher degree of clarity and specificity in the eventual framework to be agreed upon. As this is
supposed to be a Development Round of Trade Negotiation, the G33, therefore, believes that
language on all SDT, including on SP and SSM must be appropriately enhanced and for which no
compensation can be requested from developing countries.

The G33 has also proposed to include procurement of food products from farmers at
minimum support price (MSP) and their distribution at subsidized rates to poor. The G33 promotes
that the subsidy of these programs should not be included in the category of trade-distorting
subsidies that disrupt markets and prices of food items. The current AoA allows the public
stockholding programs intended for food security purposes from amber box rules. However, it

states that in a program in which food stocks or food security purposes are acquired and released
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at “administered” prices, any difference between the acquisition prices and the external reference
prices must be accounted for the AMS or in other words, subject to reduction. This has raised
concerns from some developing members that their support would be above the AMS limit and
vulnerable to challenge in the WTO.

Although the debate over the public stockholding issue was intense in the Bali Ministerial
Meeting, it appears that the problem is not as severe, and the differences need not be irreconcilable
as they have predicted to be.”®® The study by International Centre for Trade and Sustainable
Development (ICTSD) shows that even in the absence of finding permanent solution in this matter,
there are options for developing countries to continue providing supports to their farmers including
the option to convert the public stockholding programs to green box measures by removing the
administrated prices altogether and replace it with unlimited amounts of input subsidies for as long
as there are extended to low-income or resource-poor farmers.’”®” However, what it is important to
underline is that the effort for developing countries to seek for a permanent solution to the public
stockholding issues should be viewed “in the light of calls of many developing countries to rectify
many exists imbalances in the domestic support allowances accorded to developed members.”"3

While the issues of SP and public stockholding for food security are easier to find the
common grounds and to negotiate, the SSM, however, is still the contentious one. The DDR

collapsed in 2006-07, mainly over the issue of whether developing countries should be granted the

SSM. This impasse signals that developing countries learning from the Uruguay Round experience
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producers” ii) to exempt developing countries from de minimis caps if their actual procurement does not exceed a
given percentage of local production; iii) rebasing references prices to a more recent period or adjusting them for
inflation through the of producer price indices.

738 Montemayor, supra note 167.
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would insist on the passing of the SDT, including the SSM. SSM is being visualized in the DDR
as a mechanism through which a WTO member country can temporarily impose a tariff rate that
is higher than the bound tariff rate on the import of a particular product. The idea behind the SSM
is that it should allow a country to use temporary protective measures to insulate its domestic
agricultural products from the short-term fluctuations of international prices and also from sudden
import surges. There are several reasons why SSM is especially crucial for developing countries.
First, developing countries are uniquely vulnerable to dumped imports from developed countries.
Unlike developed countries that have a small farming population, in many developing countries, a
high proportion of the population lives on the land engaged in the agriculture sector in which most
of them are living below the poverty line. Hence, the developing countries are more in need of
SSM compared to the developed members. Second, the fact that the domestic subsidies in
developed members remain high and will be likely to be so under a new agreement means that
developing countries will remain to be vulnerable to “dumped” agricultural imports from
developed countries. Besides the economic threat that this could impose, dumped imports may
threaten food security in developing countries by forcing small agricultural products out of
business. While some argue this will not be likely to happen, there are plenty of past events that
show otherwise. Swaziland produced sugar at less than half of the cost of the EU, but the dumping
of subsidies EU sugar products forced Swaziland companies out of business, leading to the loss of
some 16,000 jobs.”® Another example is when thousands of small dairy farmers in the Dominican

Republic were forced out of business due to the dumping of EU dairy products.’°

739 Schoenbaum, supra note 30.
740 MANITRA A. RAKOTOARISOA, RAMESH P. SHARMA & DAVID HALLAM, AGRICULTURAL IMPORT SURGES IN
DEVELOPING COUNTRIES: ANALYTICAL FRAMEWORK AND INSIGHTS FROM CASE STUDIES (2011).
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Although the WTO members have made progress that is to agree on the ongoing
multilateral trade negotiation to be a “developmental round,” meaning it would seriously address
issues by taking into consideration the developmental concern, the road ahead is still long. As
expressed by Rubens Ricupero, the fifth Secretary-General of the United Nations Conference on
Trade and Development in the Seattle Ministerial Meeting, calling a multilateral negotiation a
developmental round will not make it one, rather, there is a need to convert this rhetoric into
concrete action. !

Some also may argue that the agricultural problems in developing countries are caused by
internal constraints such as poor infrastructures or lack management tools to mitigate agricultural
production risks or to respond to the disaster, and limited financial ability to support the farmers.
It may also be pointed out that developing countries could do more for themselves, and that some
of their problems are only marginally related to constraints on external market access. However,
it is no excuse for an international trade regime to make life more difficult for farmers in
developing countries. It is true that the rest of the world cannot solve the problems facing
developing countries, and their success depends mainly on their own efforts, but it should not turn
the playing field against them, which has shown it has been doing.

The struggle of developing countries, including Indonesia, in the agricultural trade, raises
an important question: on the one hand, countries cannot break all the rules and expect to be taken
seriously unless perhaps North Korea. On the other hand, by breaking the rules, countries
implicitly stating that these rules are not actually fair. In the long run, these rules have to be
reformed, but this will take time. Policymakers in developing countries, therefore, have to make a

choice: do countries try to be good citizens despite thinking these rules are unfair and see big

741 Ricupero, supra note 667.
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countries ignoring them all the time? Or do we break the rules? While it is easy to say never break
the rules because we all break the rules, what would happen? However, for real-world
policymakers, they could face a reality of poor farmers who cannot feed themselves, and if they

could break the rules, they might be able to provide for poor farmers.
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Chapter 6
Restructuring Indonesia’s Agricultural Trade Law
1. THE AFTERMATH OF THE WTO DISPUTES: DOMESTIC BACKLASH

Recall in Chapter 4, Indonesia denied the claim by the U.S, New Zealand in Indonesia
— Horticultural Products, Animals, and Animal Products and Brazil in Indonesia — Chicken Meats
and Chicken Products. In the broader sense, Indonesia expressed that these disputes touched upon
one of the most sensitive issues faced by any WTO member that is food security and safety. In its
written argument submitted to the WTO, Indonesia argued that Indonesia has the right to safeguard
the health and safety of its food supply chain, and this responsibility relies heavily on the action
of the government. The challenged measures do so in a manner that takes into consideration the
unique circumstances by Indonesia that are: i) a developing country; ii) thousands of miles from
most of the major agricultural production enters and exporters of the world; iii) located on or near
the equator; and iv) whose population is predominantly Muslim. In the narrower sense, Indonesia
claimed that the regulations did not constitute “quantitative restrictions,” “minimum import
prices,” or “similar border measures” as a matter of law.

There are several points made by Indonesia: first, Indonesia denied the argument that it
implements a discretionary import licensing as opposed to an automatic import licensing.
Indonesia underlined that there was no discretion given to its administrative agent in the issuance
of import licensing in any stage of the process. The set of requirements for the import licensing
was straightforward and clearly published along with the availability of the online application to
streamline the process. Based on the data from 2013 -2015, Indonesia emphasized that there is no

evidence that Indonesia rejected any complete application.
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Second, Indonesia argued that its regulation did not limit the importation of the products.
Citing the Appellate Body Report in Argentina — Import Measures, Indonesia stated that not every
condition or burden placed on importation or exportation will be inconsistent with Article XI, but
only those that are limiting, that is, those that limit the importation or exportation of products. To
support this assertation, Indonesia submitted data that for some of the U.S. products, it experienced
an increased share of the market. This, according to Indonesia, would be contrary to the logic of
quantitative restriction and prohibition.

Last and perhaps the most important is Indonesia’s argument that some measures intended
to prevent an oversupply of only certain fresh horticultural products that could have disastrous
consequences. Indonesia further explained that, given its location, Indonesia has always been an
agricultural country where most of its citizens engage in farming for a living. For example, in
terms of chilies and shallots, almost every province in Indonesia has its own production of chilies
and shallots. Thus, unrestraint import could result in the oversupply of the products. The reference
price system used by Indonesia, among others, is one of the policy tools that protect Indonesia
against extreme price volatility. Indonesia is also the center of other fresh horticultural products
like mangos, durians, potatoes, carrots, bananas, papayas, pineapples, and melons, which are
produced throughout every province in Indonesia. Indonesia argued that in a certain period, a
particular agricultural product is abundant in Indonesia, and an oversupply of the product can drive
the prices down that will harm small Indonesian farmers that are already living below the poverty
line.

Notwithstanding Indonesia’s contentions, the WTO panel proceeded with its interpretation,
deciding all of the eighteen Indonesia regulations violate the WTO agreement by putting in place

regulations that have the effect of quantitative restrictions. Later in the appeal process, the
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Appellate Body confirmed the finding. The WTO panel and Appellate Body specifically explained
the limiting effects of the measures could be demonstrated through design, architecture, and
revealing structure of the measure at issue considered in its relevant context.

It must be admitted, however, that some of Indonesia’s alternative defenses, especially the
ones raised under Article XX of the GATT 1994, are ill-prepared. It is likely that part of it because
Indonesia is aware of the narrow textual interpretation of the WTO so that it attempted to provide
legal arguments that fit the text of agreement while, in fact, its policy and regulation are based on
much broader policy concern. With the WTO jurisprudence that often, if not always, utilize a
narrow interpretation that relies heavily and solely on the text, it is hard for Indonesia or even other
members to have its policy concern accepted by the WTO panel and Appellate Body.

The outcome of Indonesia — Chicken Meats and Chicken Products is similar to Indonesia
— Horticultural Products, Animals, and Animal Products, although arguably, the approach of the
WTO panel and Appellate Body are “softer” in this case. One of the critical rulings from this case
is that the WTO panel acknowledges the principle of food self-sufficiency, a highly controversial
idea,”*? as a legitimate policy objective. The Panel further stressed that as a legitimate policy
objective, members could freely pursue the food self-sufficiency as long as not violating the WTO
agreements, including not using the quantitative restrictions or reference prices used by Indonesia.
Question then arises if it was possible to pursue the self-sufficiency goal resorting exclusively to
WTO-compliance policies.

Following the rulings by the WTO, as explained in Chapter 3, the WTO panel and

Appellate Body will recommend the member concerned to bring the measure into conformity with

742 Jennifer Clapp, in her work “Food self-sufficiency: making sense of It, and when it makes sense,” mentions that
the policy of food self-sufficiency has been widely critiqued as being misguided. She gave an example of in 2009,
the Financial Times notes that the aim of food self-sufficiency would be disastrous globally.
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that agreement. The Dispute Settlement Body (DSB) is obligated to monitor the implementation
of the recommendation. In the case that immediate implementation is impractical, it can ask for a
reasonable period of time to implement the WTO panel and Appellate Body ruling. If it is not
implemented within the period of reasonable time, the prevailing member is entitled to ask for
compensation. If no compensation is agreed, the prevailing party can request retaliation in the form
of suspension concessions.

In implementing the recommendation by the WTO panel and Appellate Body, the
Indonesian government is at a crossroads. On the one hand, the Indonesian government is aware
of the severe consequences of not complying with WTO ruling; thus, it is left with no choice but
to change the regulations as recommended. Indonesian government asserts that it has changed
some of the concerned regulations. However, the U.S. that is not satisfied with Indonesia’s
implementation in Indonesia — Horticultural Products, Animals, and Animals Products, on August
15, 2018, officially requested US$ 350 million to the WTO to retaliate against Indonesia.”*® The
Indonesian government has repeatedly expressed in the national media that it did not expect such
a request from the U.S, especially following the bilateral meetings in Washington just months
before the request. These series of events spark controversy in the national media.’**

On the other hand, the response of the Indonesian government to comply with the WTO
rulings receive an extensive backlash from local constituents. When Indonesia lost in the panel
stage, some of the domestic actors already expressed their concern. National Horticulture Council

stated that the defeat of the Indonesian government has the potential to increase the import of the

43 According to the WTO Website, the U.S. filed a request to retaliate against Indonesia on 15 August, 2018. The
request is currently under review. https://www.wto.org/english/tratop_e/dispu_e/cases e/ds478_e.htm

744 \When Indonesia loses WTO appeal, THE JAKARTA POST, August 9, 2018,
https://www.thejakartapost.com/academia/2018/08/09/when-indonesia-loses-wto-appeal.html (last visited Jun 19,
2019). RI kalah di WTO terkait pembatasan impor pertanian (Indonesia lost at the WTO regarding restrictions on
agricultural imports), KONTAN, December 23, 2016, https://nasional.kontan.co.id/news/ri-kalah-di-wto-terkait-
pembatasan-impor-pertanian (last visited Jun 19, 2019).
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horticultural products.’®® Thus, in the appeal process, the government must work harder by
involving all the necessary stakeholders. Later, when Indonesia also lost in the appeal process, the
backlash intensified to the point that the Indonesian government is asked to reconsider its
membership in the WTQ."46

Indonesia for Global Justice expresses its concern that the adjustment of Indonesian
agricultural trade law and policy to the WTO ruling will be in "conflict with Indonesia's food
sovereignty and deprive farmers welfare."”*’ Some further assert that the WTO is often used as a
political instrument of developed countries to dominate emerging markets. As a result,
international law related to economy and trade has wrapped up the interests of developed countries,
without being able to be opposed by developing countries.”*® The mechanism of trade disputes in
the WTO is seen as a mean that forces Indonesia to submit to the international rules of regulation
and the interests of other countries, although it conflicts with the constitution.

The extreme reaction comes from Indonesia Farmers Union that asks the Indonesian
government to reconsider its commitment to the WTO. They argue that Indonesia's commitment
to the WTO would certainly further eliminate Indonesia's sovereignty to pass national legislation
in favor of the people and national interests.”*® Thus, it is appropriate for the people of Indonesia
and the House of Representatives to urge the Government of Indonesia to review Indonesia’s

membership in the WTO. The Indonesian Farmers Union ultimately asked the Indonesian

745 Id

746 M Dani Pratama Huzaini, Kalah di Kasus Pembatasan Impor Hortikultura, Indonesia Terancam Sanksi (Losing
in the Case of Horticultural Import Restrictions, Indonesia is Threatened with Sanctions), HUKUM ONLINE,
November 23, 2017, https://www.hukumonline.com/berita/baca/lt5a169be7ae350/kalah-di-kasus-pembatasan-
impor-hortikultura--indonesia-terancam-sanksi (last visited May 24, 2019).

747 |d

748 WTO Ancam Ketahanan Pangan Indonesia? (WTO Threatens Indonesian Food Security?), PINTERPOLITIK,
December 5, 2017, https://pinterpolitik.com/wto-ancam-ketahanan-pangan-indonesia/ (last visited Jun 19, 2019).
749 Sanksi Dagang AS Ancam Kedaulatan Pangan Indonesia (US Trade Sanctions Threaten Indonesian Food
Sovereignty), KUMPARAN, August 9, 2018, https://kumparan.com/@kumparanbisnis/sanksi-dagang-as-ancam-
kedaulatan-pangan-indonesia-1533799067124996044 (last visited Jun 19, 2019).
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government to reconsider Indonesia's membership in the WTO following the ruling that will hurt
Indonesian farmers that are already living in the poverty line.”™°
2. REVISIONS ON THE REGULATIONS FOLLOWING THE WTO RULINGS: WHAT
COULD BE AND COULD NOT BE DONE

The creation of the WTO as a replacement of GATT and its more legalistic dispute
settlement system in 1995 is considered as the most notable achievement in the international trade
policy field. Compared to other international institutions, the WTO, through its dispute settlement
system, has established the core channel to impose international trade law that incorporates a high
level of legalization.”! The legalized dispute settlement system under the WTO provides an
enforceable report by the Appellate Body, a panel of seven persons that can only be blocked by a
consensus of WTO members, including the prevailing parties.

In Indonesia’s agricultural cases, the legally enforceable reports by the WTO Appellate
Body then must be followed by Indonesia within a reasonable period of time in order to avoid any
ramifications of non-compliance under WTO. Thus, after the ruling in Indonesia — Horticultural
Products, Animals, and Animal Products and Indonesia — Chicken Meats and Chicken Products,
both the Indonesian Ministry of Trade and the Ministry of Agriculture revised the disputed
measures significantly and immediately to be in line with the ruling. Indeed, in many instances,

Indonesia expresses its intention to fully comply with the rulings due to its respect to the global

rules-based multilateral trading system.”>?

50 WTO Menghancurkan Nasib Petani Dan Nelayan Indonesia (WTO Destroys the Fate of Indonesian Farmers and
Fishermen), SERIKAT PETANI INDONESIA, December 12, 2017, https://spi.or.id/wto-menghancurkan-nasib-petani-
dan-nelayan-indonesia/ (last visited Jun 19, 2019).

51 Davis & Sarah, supra note 37.

752 Interviews with the Indonesian Ministry of Trade Director of APEC Negotiations and International
Organizations, Deputy Director for Agricultural Products, Legal Advisor, and the Indonesian Ministry of
Agriculture Head of Inter-Governmental Organizations Section, September 20, 2019.
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From the eighteen regulations that WTO panel and Appellate Body found to violate the
WTO agreements, the Indonesian government has revised the seventeen technical regulations
through the amendments of the Minister of Trade (MoT) Regulation and the Minister of
Agriculture (MoA) Regulation. Table 6.1. summarizes the revisions of the challenged measures

done by the Ministry of Trade and the Ministry of Agriculture.

A. Import Licensing Regime for Horticultural Products
Discrete Elements of the Regime
Measure 1 | Limited Application windows and Revised through Article 10 and Article
validity periods 26A MoA 24/2018
Measure 2 | Periodic and fixed import terms Related to the revision of Measure 1
Measure 3 | 80% realization requirement Revised through Article 9 MoT
64/2018
Measure 4 | Harvest period requirement Revised through Article 5 MoA
38/2017
Measure 5 | Storage ownership and capacity Revised through Article 6 MoT
requirements 64/2018 & Avrticle 18 MoA 38/2017
Measure 6 | Use, sale and distribution requirements | Revised through Article 12 MoT
for horticultural products 64/2018
Measure 7 | Reference prices for chili and fresh Revised through Article 32 MoA
shallots for consumption 24/2018
Measure 8 | Six-month harvest requirement Deleted in the MoA 24/2018
Regime as a whole
Measure 9 | Import licensing regime for Related to revisions above
horticultural products as a whole
B. Import Licensing Regime for Animals and Animal Products
Discrete Elements of the Regime
Measure 10 | Prohibition of importation of certain Deleted in MoT 59/2016 & Revised
animals and animal products, except in | through Article 7A MoA 23/2018
emergency circumstances
Measure 11 | Limited application windows and Revised through Article 12 MoT
validity periods 59/2016 & Avrticle 21 34/2016
Measure 12 | Periodic and fixed import terms Related to the revisions of Measure 11
Measure 13 | 80% realization requirement Revised through Article 21 MoT
59/2016 & deleted in MoA 23/2018
Measure 14 | Use, sale and distribution of imported | Revised through Article 31 MoA
bovine meat and offal requirements 32/2016
Measure 15 | Domestic purchase requirement Deleted in MoA 34/2016
Measure 16 | Beef reference price Deleted in MoT 59/2016
Regime as a whole
Measure 17 | Import licensing regime for animals Related to revisions above
and animal products as a whole
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C. Sufficiency Requirement
Measure 18 | Sufficiency of domestic productionto | Requires approval of Congress to be
fulfil domestic demand revised
Table 6.1: Revisions on the Concerned Measures
Source: MoT and MoA Regulations as Gathered by Writer

In Indonesia — Horticultural Products, Animals, and Animal Products, the WTO panel,
and Appellate Body require Indonesia to relax its import regime both on horticultural products and
animals and animal products. There are two MOA regulations that govern a separate import
recommendation for horticultural products and animals and animal products and other two MoT
regulations that manage a separate import approval. This section reviews the regulations separately
based on the type of products.

Concerning the horticultural products, the Ministry of Agriculture has revised the
regulation on Import Recommendation on Horticultural Products (RIPH) by issuing the latest MoA
Regulation Number 24 of 2018 as the amendment of the disputed MoA Regulation Number 86 of
2013. Prior to the latest MoA Regulation Number 24 of 2018, the Ministry of Agriculture had
already changed the regulation two times through the MoA Regulation Number 16 of 2017 and
the MoA Regulation Number 38 of 2017. The details of changes, including the specific articles,

are provided in Table 6.2.

MoA Provision on Import Recommendation of Horticultural Products

Previous Regulation Amendment
Article 13 MoA 86/2013 Article 10 MoA 24/2018
(1) RIPH is issued 2 (two) times in one year (1) Business actors can submit a RIPH
which are valid for the period of January to application at any time.

June and July to December.
(2) The application for RIPH as referred to in
Article 10 MoA 38/2017 paragraph (1) is carried out within a working
(1) RIPH is issued 2 (two) times in 1 (one) day.

calendar year for 1 (one) Business Actor.
Article 26A MoA 24/2018

RIPH as referred to in Article 26 paragraph
(2) letter a, is valid for 1 (one) calendar year.

270



Article 10 MoA 38/2017

(2) Issuance of RIPH on subsequent RIPH
applications is carried out after the Business
Actor:

a. fulfill the imports terms

b. submits reports on the realization of imports

Article 10 MoA 38/2017
(2) Deleted and no longer mentioned in the
rest of the regulation.

Article 5 MoA 86/2013

(1) Imports of horticultural products are
carried out outside the period before the
harvest, harvest, and after harvest in a certain
period of time.

(2) The specified period as referred to in
paragraph (1) is determined by the Director
General.

(3) The Director General in stipulating a
certain period of time as referred to in
paragraph (2) is based on a proposal from a
working group formed by the Director General

Article 5 MoA 38/2017

RIPH as referred to in Article 4 paragraph
(1) must:

a. consider domestic horticultural production
b. encourage domestic production

c. consider the implementation of
government programs; and

d. consider national needs

Related to Article 5 is Article 9 MoA
38/2017

Article 9

(1) Horticultural production considerations
as referred to in Article 5 letter (a) are
determined by the Director General.

Article 8 MoA 86/2013

(2) In addition to fulfilling the administrative
requirements as referred to in paragraph (1)(a),
the issuance of RIPH for fresh products for
consumption must be completed by following
technical requirements:

c. submission of the statement of having
horticultural product storage and distribution
facilities that are in accordance with the
character and type of product;

d. submission of the statement of the suitability
of storage warehouse capacity

Through Article 18 MoA 38/2017, the
administration requirements for RIPH
does not include horticultural storage and
facilities anymore.

Article 5 MoA 86/2013

(4) The issuance of RIPH for fresh
horticultural products for consumption in the
form of chili and shallot is based on reference
price decided by the Minister of Trade.

Article 11 MoA 38/2017

In the case of implementing a government
program as referred to in Article 5(c)*, the
issuance of RIPH for certain types of
Horticulture Products is exempted from the
provisions referred to in Article 10.

Article 32 MoA 24/2018

(1) Business actors that carry out the import
of fresh garlic products as referred to in
Article 7 must carry out the development of
domestic garlic planting.

Article 11 MoA 24/2018
Deleted

271




*Article 5(c) refers to shallots and chilis.
Article 8 1(a) MoA 86 2013 & Article 18(g) | Article 18 MoA 24/2018
MoA 38 2017 (1)(g) deleted

1) Administrative requirements for Business
Actors and SOEs as referred to in Article 17
include:

g) Statement not to include fresh Horticulture
Products exceeding 6 (six) months

Article 37 MoA 38/2017 Article 37 MoA 24/2018
(1) Business actors who violate the provisions | (1) deleted

referred to in Article 18 paragraph (1) letter g,
are subject to sanctions not given RIPH for 3
(three) consecutive years.

Table 6.2: Amendment on Horticultural Product Import Recommendations (RIPH)
Sources: The MoA Regulations as Gathered by Writer.

The amendments done by the Ministry of Agriculture has significantly altered the issuance
of RIPH. The RIPH, which was initially issued two times per year, thus, making it only valid from
January to June and July to December, it now can be applied at any time and valid for one calendar
year. The previous requirement had also caused a company to struggle to change its import terms
since it had to wait until the next semester to submit another application. However, through this
change, although a company is still required to submit any revision to its import terms, it does not
have to wait until the next semester to change its import terms. The change on import terms can
be submitted at any time, and the Ministry of Agriculture will issue the revised RIPH no later than
two working days as from the date of receipt of complete and correct applications. Also,
previously, an importer was required to import at least 80% of the quantity of each type of product
specified in the import approvals. Failing to do so may result in the rejection of the RIPH and
import approval. The amended regulation eliminated such requirements.

Perhaps one of the most controversial changes is regarding the harvest period requirement.
Under the MoA Regulation Number 86 of 2013, the importation of horticulture products is carried

out outside the period before the harvest, harvest, and after harvest. In the amended regulation,
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there is no harvest period requirement anymore, although the importation of the horticulture
products must still consider some factors such as domestic production, implementation of
government programs, and national needs. The storage ownership and capacity requirements were
eliminated from the MoA Regulation and now are solely regulated by the Ministry of Trade.

Moreover, in the previous regulation, the importation of fresh shallots and chili were based
on the reference price, meaning that the importation is suspended when the domestic price falls
below the reference price. After the amendment, the importation of those products is now freely
allowed only with an additional requirement of domestic garlic planting development. The MoA
also eliminated the regulation that requires the fresh horticulture products to be harvested six
months before importation.

In addition to the MoA Regulation, the Ministry of Trade also enacts the MoT Regulation
Number 64 of 2018 concerning Provisions on the Importation of Horticultural Products to replace
the MoT Regulation Number 16 of 2013. Before the MoT Regulation Number 64 of 2018, the
MoT Regulation already underwent three changes through the MoT Regulation Number 95 of
2017, the MoT Regulation Number 30 of 2017, and the MoT Regulation Number 71 of 2015. The

detailed revisions of the MoT Regulation concerning Import Approval are summarized in Table

6.3.
MoT Provision the Importation of Horticultural Products
Previous Regulation Amendment
Article 9 MoT 30/2017 Article 9 MoT 64/2018

(2) The issuance of Import Approval for Business | (2)(b) deleted
Actors must pay attention to:

b) the previous realization of imports of
horticultural products.

Article 8 of MoT 16/2013 Article 6 MoT 64/2018

(1) Business Actors must submit the Import b) proof of possession of registered cold
Approval application electronically to the Minister | storage in accordance with the

by attaching: provisions of the legislation;
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(e) proof of ownership of storage in accordance
with the provisions of the legislation, as well as in
accordance with the characteristics of the product;
Article 12 of MoT 30/2017 Article 12 MoT 64/2018
(1) Companies owning API-U that have been (1)(a) and (b) deleted
approved to import:

a) can only trade and/or transferring the imported
horticultural products to distributors; and

b) prohibited from directly trading and/or
transferring the imported horticultural products to
consumers or retailer.

(2) The company that owns API-P that have been (2)(a) The company that owns API-P

approved to import: that has received the Import Approval:
a) can only import horticultural products to be used | can only import horticultural products to
as a raw material for production or auxiliary be used as raw material for production
material for industrial production needs that the or auxiliary material for industrial
API-P has; and production needs that the API-P has.

b) prohibited from trading and/or transferring the (b) deleted
imported horticultural products to other parties.
Table 6.3: Amendment on Provisions on the Import of Horticultural Products
Sources: MoT Regulations as Gathered by Writer

The MoT regulation mainly covers the issuance of import approvals. After an importer
receives RIPH from the Ministry of Agriculture, it must apply for the import approval issued by
the Ministry of Trade. The validity of import approval is in accordance with the validity period of
RIPH, which is one year. The past MoT regulation that required that the issuance of import
approval must consider the realization of the previous import is now eliminated. Regarding the
storage ownership and capacity requirement, the amended article now only requires the "proof of
possession of cold storage™ as opposed to the previous requirement of the "proof of ownership of
storage.” In this case, an importer does not have to own storage and can choose to lease storage
that is more accessible and affordable. Lastly, the Ministry of Trade also relaxes its use, sale, and
distribution requirements. Previously, API-U companies can only trade or transfer the horticultural
products to distributors and not directly to consumers and retailers. API-P, on the other hand, can

only import the products as raw materials or auxiliary materials for its industrial production
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processes and is thus prohibited from trading and/or transferring them. The revised MoT
Regulation now permits the API-U companies to trade or transfer the products to both distributors
or consumers and retailers. However, the requirement for API-P, in which the products can only
be used as raw materials or auxiliary materials for its industrial production processes remains.
Compared to the horticultural products, the process of adjusting the regulations of the
importation of animals and animal products to be in line with the WTO ruling is more complex.
This can be observed from the numbers of amendments done by both related Ministries. After the
MoA Regulation Number 139 of 2014 on the Import of Carcasses, Meats, and/or Processed
Products into the Territory of the Republic of Indonesia, the Ministry of Agriculture revised the
regulation for four times including the MoA Regulation Number 2 of 2015, the MoA Regulation
Number 58 of 2015, the MoA Regulation Number 34 of 2016, and the latest one the MoA
Regulation Number 23 of 2018. Similar to the horticultural products, the amendments on the
importation of animals and animal products result in a notable change in the current regime. The

details of the changes are provided in Table 6.4. below.

MoA Provisions on Import of Carcasses, Meats, and/or Processed Products into the
Territory of the Republic of Indonesia
Previous Regulation Amendment
Article 7 MoA 139/2014 Article 7A MoA 23/2018
In addition to the requirements referred to in Article | The types of carcasses, meats, offal,
4, Article 5, and Article 6, the import of carcasses, | and/or processed products which are of

meats, and/or processed products must meet the bovine meats or non-bovine which are

following requirements: not listed in Appendix I and Appendix Il

a. types of carcass, meat and / or processed as referred to in Article 7 can be given

products; Recommendations insofar as they meet
the requirements for safety, health, and
halal.

Article 8 MoA 139/2014

Requirement regarding the bovine-meat that can be
imported is listed in Appendix | which are an
integral part of this Ministerial Regulation, and
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carcasses and/or non bovine-meat, as well as
processed meat products that can be imported is
listed in Appendix Il which is an integral part of the
Regulation This Minister.

Article 23 MoA 139/2014

Application for Import Recommendations by
Business Actors, State-Owned Enterprises, and
Regionally-Owned Enterprises must be submitted
on December 1-31 of the previous year, March 1-
31, June 1-30, and September 1-30 of the current
year.

Article 21 MoA 34/2016

Application for Import
Recommendations by Business Actors,
State-Owned Enterprises, and
Regionally-Owned Enterprises, Social
Institutions, and Foreign Country
Representatives/International
Institutions may be submitted on
working days.

Article 25 MoA 34/2016

The issuance of Import Recommendations as
referred to in Article 24 paragraph (5) for the
importation of carcasses, meats, and/or processed
products, considers the realization of previous
income and distribution plans of the importation.

Article 25 MoA 23/2018
Deleted

Article 32 MoA 139/2014

(1) The purpose of use as referred to in Article 30(j)
regarding bovine meats as referred to in Article 8 is
for hotels, restaurants, catering, industry, and other

special needs.

(2) The purpose of use as referred to in Article 30(j)
regarding carcass, non-bovine meats, as well as
processed meat products as referred to in Article 8
is for hotels, restaurants, catering, industries, other
special needs, and modern markets.

Article 31 MoA 34/2016

(1) The purpose of use as referred to in
Article 28 letter j with regards to
carcasses, meats, offal, and/or processed
products requiring cold chain handling
as referred to in Article 8, is for hotels,
restaurants, catering, industry, markets,
and other special needs that have cold
chain facilities.

Article 5 MoA 139/2014

Business actors, State-Owned Enterprises, or
Regionally-Owned Enterprises as referred to in
Article 4 that import large ruminant meat must
absorb local beef from slaughterhouses that already
have a Veterinary Control Number.

Article 5 MoA 34/2016
Deleted

Table 6.4: Amendment on Provisions on Import of Carcasses, Meats, and/or Processed Products

into the Territory of the Republic of Indonesia
Sources: MoA Regulations as Gathered by Writer

One of the most notable revisions in the importation of animals and animal products

regulation is about the type of animals and animal products that can be given the import

recommendation. The MoA regulation used to prohibit the importation of bovine meat, offal,
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carcass, and processed products that are not listed in Appendix | or non-bovine and processed
products that are not listed in Appendix Il. It is now revised with a particular regulation stating
that the types of carcasses, meats, offal, and/or processed products which are of bovine meats or
non-bovine that are not listed in Appendix | and Appendix Il can still be given import
recommendation insofar as they meet the requirements for safety, healthy, whole, and halal.

Another important change is the application and validity periods of the recommendation.
Previously, the import recommendation must be submitted on the specific time provided by the
Ministry of Agriculture, which were: December of the previous year, March, June, and September.
The Ministry of Agriculture later revised this requirement, stating that the application can be
submitted at any time. Due to this new regulation, an importer can also change the import terms
immediately without waiting for the next application period, thus, giving more flexibility to change
the type or the amount of the importation. Furthermore, the realization of the previous import will
no longer affect the issuance of recommendation.

Another change is regarding the use, sale, and distribution of imported bovine meat and
offal. The former regulation required that bovine meat could only be imported for hotel, restaurant,
catering, industrial, and other special needs. Thus, it could not be sold in any market. Similarly,
non-bovine, carcass, meats, and offal can only be used for the above purpose and sold in modern
markets. The new regulation provides that carcass, bovine and non-bovine meat, offal, and other
processed meats can be used for hotel, restaurant, catering, industrial and other special needs, as
well as sold in markets with cold storage. Since the article does not say whether it is only modern
market or traditional market, it can be interpreted that the animals and animal products above can
also be sold in traditional markets where most of Indonesian buy its animals and animals products

needs as long as it fulfills the cold storage requirement due to food safety reason. In addition to
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some changes above, there is a removal of one requirement, namely the domestic purchase measure
that required the importers of large ruminant meats to absorb local beef.

Regarding the import approval for animals and animal products, the Ministry of Trade
revised the regulation on Export and Import of Animals and Animal Products for seven times since
the MoT Regulation Number 46 of 2013. The revision includes the MoT Regulation Number 57
of 2013, the MoT Regulation Number 17 of 2014, the MoT Regulation Number 5 of 2016, MoT
Regulation Number 59 of 2016, the MoT Regulation Number 13 of 2017, the MoT Regulation

Number of 20/2018, and the latest MoT Regulation Number 65 of 2018.

MoT Provision on Export and Import of Animals and Animal Products
Previous Regulation Amendment
Article 2 MoT 46/2013 Article 2 MoT 59/2016
(2) Animal species and animal products that can be | (2) Deleted
imported are listed in Appendix | and Appendix 1l
which are an integral part of the Ministerial

Regulation.

Article 12 MoT 46/2013 Article 12 MoT 59/2016

(1) Application for Approval of Import of Animals | Application for Import Approval as
and Animal Products as listed in Appendix | for: referred to in Article 11 may be

a) The first quarter of the January - March period submitted at any time.
can only be submitted in December.

b) The second quarter of the April - June period can
only be submitted in March.

¢) The third quarter of July - September period is
only submitted in June

The fourth quarter of the period from October to
December can only be submitted in September

(2) Import Approvals are issued at the beginning of
each quarter

Article 13 MoT 46/2013 Article 21 MoT 59/2016
Business actors that import animals and animal (1) Companies that have obtained
products that have obtained Import Approval as Import Approvals must submit reports

intended in Article 11 paragraph (3)(a) must realize | on the implementation of imports of
the import of animals and animal products with a animals and/or animal products realized
or not realized.
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minimum of 80% of the accumulation of Import
Approval for 1 (one) year

Article 14 MoT 46/2013 Article 14 MoT 59/2016
(1) In the case of the price of beef in the secondary | (1) deleted

cut type on the market below the reference price,
the importation of animals and animal products as
listed in Appendix I of this Minister's regulation is
delayed until the price reaches the reference price
again.

Table 6.5: Amendment on Export and Import of Animals and Animal Products
Sources: MoT Regulations as Gathered by Writer.

Similar to the MoA Regulation, there are two significant changes in the MoT Regulation.
The first one is the removal of Appendix | and Appendix Il that listed the only type of animals and
animal products that could be imported to Indonesia. An importer now only refers to the
Appendixes attached to the MoA Regulation. Another important change is the issuance of import
approval by the Ministry of Trade. Following the change on the import recommendation, the
import approval that initially issued at the beginning of each quarter now can be applied and issued
at any time.

There are two requirements removed through the revised MoT Regulation. The MoT used
to require an importer to fulfill at least 80% of the specified accumulation amount of import, as
stated on their import recommendation for one year. This requirement is eliminated, although an
importer is still required to submit the report on their import implementation for the fulfilled
amount and not fulfilled. The second removal is the beef reference price requirement. Similar to
horticultural products, the reference price is when the domestic market price of secondary beef
cuts falls below the pre-established reference price, the importation would be suspended. Through
the revision, the reference price no longer affects the importation of secondary beef cut.

In Indonesia — Chicken Meats and Chicken Products, although Brazil brought some of the

similar issues with the U.S. and New Zealand under Indonesia — Horticultural Products, Animals,
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and Animal Products, it also raised some new matters such as the halal labeling requirement. From
the total of seven measures brought to the WTO panel, four regulations were found to violate the

WTO agreements while the other three were in compliance with the WTO agreements.

Importation on Chicken Meats and Chicken Products

Measure 1 | Positive list requirement Deleted in MoT 59/2016 & Revised
through Article 7A MoA 23/2018
Measure 2 | Intended use requirement Revised through Article 31 MoA
32/2016
Measure 3 | Certain aspects of Indonesia’s Import Revised through Article 12 MoT
Licensing Regime: 59/2016 & Avrticle 21 34/2016

e Limited application windows and
validity periods
e Periodic and fixed import terms

Measure 4 | Undue delay in the approval of the Under examination
veterinary health
Measure 5 | Halal Labeling Requirements Not found to be in violation of the
WTO Agreement
Measure 6 | Transportation requirement Not found to be in violation of the
WTO Agreement
Measure 7 | General Prohibition Not found to be in violation due to

lack of evidences

Table 6.6: Revisions on the Concerned Measures in Indonesia Chicken Meats and Chicken
Products

Source: The WTO Panel Report and MoA and MoT Regulations

The first three regulations found to violate the WTO agreements are also the same
concerned measures in the case of Indonesia — Horticultural Products, Animals, and Animal
Products. For the first measure, the claim by Brazil that it cannot import chicken meats and chicken
products due to those products not listed in Appendix | and Appendix Il of the MoT and MoA
Regulations has already revised by the Indonesian government. Through the amendment of the
MoT and the MoA Regulations, the products that are not included in the Appendixes can still be
imported as long as it meets the health, safety, and halal requirement.

The intended use requirement raised by Brazil is the same measure with "use, sale, and

distribution™ requirement in Indonesia — Horticultural Products, Animals, and Animal Products,
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which also has been revised by the Indonesian government as explained above. Measure 3
concerning the limited application windows and validity periods and periodic and fixed import
terms have been amended through the MoA and the MoT Regulations that stipulates the
application of import recommendation and import approval can be submitted at any time instead
of each quarter as previously regulated. Thus, any changes in the import terms also can be adjusted
at any time without waiting for the next period of application.

Perhaps the most controversial measure, in this case, is about the undue delay in the
approval of veterinary health. Indonesia argued that it has not yet issued the veterinary health due
to the absence of relevant halal assurance questionnaire. Until the time of this writing, the
Indonesian government is reportedly still not issuing veterinary health due to the same reason. The
rest of the measures, namely halal labeling and transportation requirements, are not found to
violate the WTO agreements. The allegation of the general prohibition done by Indonesia is also
not proven to be true. Thus, for these measures, no further action by the Indonesian government is
required.

Besides revising the regulations, the Indonesian government has also used a diplomatic
approach to both complainants in Indonesia — Horticultural Products, Animals, and Animal
Products. In March 2018, President Jokowi visited New Zealand in which part of the meeting with
New Zealand Prime Minister was to address the importation of beef. As a result of the close
discussion, Indonesia was able to reach a sequencing agreement with New Zealand.”® A different
end is, however, found with the U.S.; although it is said that the U.S. is quite satisfied with the
changes done by Indonesia, it is waiting for more revisions, especially on the national laws. On

August 15, 2018, the U.S. officially requested US$ 350 million, a number that Indonesia strongly

753 Interview with the Indonesian Ministry of Trade Legal Advisor, September 10, 2019.
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disagrees with, to the WTO to retaliate against Indonesia under the proceeding of Article 22 of the
DSU.”* The Indonesian was said to be quite surprised by the U.S. decision, especially following
the bilateral meetings in Washington just months before the request. From 2018 the Indonesian
government has sent its team consisting of the Minister of Trade, the Minister of Agriculture, and
the Minister of Foreign Affairs to discuss the implementation of the WTO ruling to the U.S. When
asked why there could be such an opposite reaction between two complainants on the same case,
first, Indonesia emphasizes that there is no different treatment between the U.S. and New Zealand
on the implementation of the ruling.”° Second, Indonesia, if not the world, has been witnessing an
unprecedented move by the U.S.; a more aggressive approach has been utilized by the U.S. on the
global trading system and other topics such as climate change.’®®

Despite Indonesian’s aim to fully comply with the ruling, the national laws that are also
subject to revision under this case are almost impossible to revise. This is because amending
national laws is not only about the legal process but also takes the “political process.” The Ministry
of Trade and the Ministry of Agriculture have proposed the national laws’ changes, but it also
depends on the Indonesian parliament to decide. Indonesia then points out that the U.S. was also
facing the very same problem before. In the United States - Measures Affecting the Production
and Sale and Clove Cigarettes, the U.S. was found to violate the TBT Agreement and required to
change Section 907(a)(1)(A) of the Federal Food, Drug, and Cosmetic Act but was not able to do

SO.

54 According to the WTO Website, the U.S. filed a request to retaliate against Indonesia on 15 August 2018. The
request is currently under review. https://www.wto.org/english/tratop_e/dispu_e/cases e/ds478 e.htm

55 Interview with the Indonesian Ministry of Agriculture Director General of Foreign Trade Staffs, September 13,
2019.

756 Interview with the Indonesian Ministry of Trade Director of APEC and International Negotiations and Deputy
Director for Agricultural Product, September 20, 2019.
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Responding to the retaliation inquiry by the U.S, Indonesia affirms its commitment to fully
comply with the ruling. Indeed, Indonesia states that it is not an easy decision and process for them
to revise all the technical requirements. The Ministry of Trade, for example, explains the struggle
in communicating the importance of complying with the WTO rulings with the Ministry of
Agriculture.”” Reasonably, the Ministry of Agriculture initially rejected the change of the
regulations because of its potential negative impacts on the domestic farmers that they must
protect. In an interview with the Ministry of Agriculture, it confirms the difficult decision they
have to make in allowing the revisions.”® Although later adding that, as a member of the WTO, it
acknowledged the ruling, the Indonesian Ministry of Agriculture asked for less interference in
Indonesia’s policy, and stated further that Indonesia retains the right to ensure that the importation
of agricultural products is still under government control, because otherwise unrestrained imports
will disadvantage domestic farmers.

At the time of the writing, the process under the Article 22 of the DSU is currently halted
because Indonesia and the U.S. have been engaging in the bilateral negotiation in Jakarta,
Washington, and Geneva while domestically Indonesia also continues its effort to amend the
domestic regulations to be in full compliance with the WTO rulings. The Ministry of Trade states
that this case is important because it is not isolated only on agricultural products, but it is also
intertwined with other trade sectors under the Generalized System of Preferences (GSP)
negotiation with the U.S. When further asked what the options Indonesia has regarding the
negotiation with the U.S., there are two options mentioned i) quoting the DS406, parties continue

the process of arbitration and request panel of the arbitration to reveal its numbers and with its

57 Interview with the Indonesian Ministry of Trade Legal Advisor, September 10, 2019.
8 Interview with the Indonesian Ministry of Agriculture, Head of Inter-Governmental Organizations, September
20, 2019.

283



number, the parties need to abide; and ii) there is an option applicant did not execute any decision

of the panel as existed in Korea — Anti-Dumping Duties on Imports of Certain Paper from

Indonesia.

3. INCREASING PRODUCTIVITY AND COMPETITIVENES OF THE
AGRICULTURE SECTOR

The history of the WTO rulings, including the recent ones on Indonesia’s cases along with
the current state of WTO negotiation, suggest at least three critical points. First, from the
perspective of the recent rulings, it is worth to reemphasize that the WTO is an organization that
bases most of its focus on trade liberalization to the point that regulation could violate the WTO
agreement just by the structure of the regulation without the need to quantify the adverse trade
effects of the regulation itself. Despite the claim that the WTO encourages development, it seems
that the principle of freer trade triumphs other principles. The WTO, with its exceptional features
such as the dispute settlement system, can easily push its members to adopt the same principle,
which in this case is freer trade, and one of the consequences of freer trade is the possibility of an
import surge, as explained in the previous chapter.

Second, the WTO rarely, if ever, considers policy concerns from its members when
adjudicating a case. Besides the early case of India — Quantitative Restrictions that demonstrates
this point, it is also evident in how the WTO rejected some of the policy concern raised by
Indonesia in Indonesia — Horticultural Products, Animals, and Animal Products. In Indonesia —
Chicken Meats and Chicken Products, the WTO panel highlighted that the policy of food self-
sufficiency is legitimate under the WTO that, as such, does not lead to a violation of WTO law.

However, in fulfilling that policy, the WTO underlines that Indonesia must use the trade
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regulations that comply with the WTO rules. This leads to a question of whether, in practice, it is
feasible to implement a self-sufficiency target resorting only to WTO-compliant policies.

Third, the WTO negotiation in the agriculture sector is on a challenging road. Although
developing countries have repeatedly voiced their concerns both inside and outside of the WTO
forum, there is a lack of development in the negotiation. The public stockholding for food security
purposes was almost concluded in the Buenos Aires Ministerial Meeting, where the comprised text
has been prepared and agreed by the members, including the EU, but later rejected by the U.S."°
While the door for the conclusion is not entirely closed, it may take more time for all members to
finally agree.

These three critical points provide Indonesia with a conclusion that is: unless Indonesia
wants to ignore the international trade regime completely, in which Indonesia mentions it has no
intention to do so,’® it has to restructure its agricultural trade law and policy to comply with the
WTO agreements that very much push for a more open market. Indeed, Indonesia already
restructured most of its regulations to provide more market access to foreign agricultural products
as ruled by the WTO. In the middle of the pressure of freer trade, Indonesia then must strengthen
its effort in developing its agriculture sector in order to become more productive and competitive,
hence, helping more impoverished farmers to compete in a more open market. Although the
Indonesian government could use the safeguard measures to encounter possible import surges as
a consequence of a more open market, the Indonesian government cannot entirely rely on the

safeguard measure because it is not sustainable and may not protect the agriculture sector

9 Interview with the Indonesian Ministry of Trade, Director of APEC Negotiations and International Organizations,
September 20, 2019.

760 Interview with the Indonesian Ministry of Trade, Director of APEC Negotiations and International Organizations,
states that Indonesia still believes in the global rules-based multilateral trading system, respects the WTO rulings,
and committed to strengthen the global trading system.
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indefinitely. For these reasons, the need for safeguard measures against import surge should be
viewed and used as they are intended to achieve as temporary and necessary measures to prevent
the sudden disruption of domestic production and the disastrous impacts on domestic farmers and
workers. The safeguards cannot be considered to counter trade flows indefinitely.

The strengthen self-effort by the Indonesian government is also supported by the idea that
although developed countries are a crucial part of the development of developing countries because
so much of world trade is affected by their policies and because they are the most powerful actors
within the WTO, developed countries are neither the whole problem nor the complete solution.
Their trade policies are essential, but6 their reform is a complement to, not a substitute for, reform
within developing countries. Thus, in the long run, putting more effort into developing the
agriculture sector to be more productive and competitive will be beneficial for Indonesia itself.
This section then tries to examine what Indonesia could do to improve its agriculture sector.

A. Government Support and Environment

The conventional wisdom is that government intervention, in this case government support,
is essential to develop the agriculture sector. Within the WTO frame, there is no necessarily “red
box” of subsidy or subsidy that is completely prohibited. Instead, there is an amber box type of
subsidy, which is a subsidy that is allowed but still limited, and the blue box and the green box
subsidy are allowed without any limitation. The green box subsidy is specifically permitted due to
its desirable social objectives and has less of an effect than other support on a country’s
competitors. The green box excludes expenditures that improve infrastructure in rural areas from
constraints but draws the line at “the subsidized provision of on-farm facilities” and “subsidies to

inputs or operating costs, or preferential user charges.”’®! Similarly, the green box permits

L WTO Agreement on Agriculture, Annex 2, para. 2.
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subsidies that are aimed at research and extension and other forms of dispersal of technical
information but is less generous with marketing support. Excluded from the green box are public
marketing services that can “be used by sellers to reduce their selling price,” a phrase that could
be very much open to interpretation.’®?

Despite the positive impact of the green box subsidy in which it can be used to help farmers
to compete until they reach better conditions as those farmers in developed countries, data shows
that the amount spent by developing countries on green box measures is still small in relation to
their agricultural GDP.”®® Indeed, although the developing countries dominate the WTO
membership accounting to three-quarters of the members, they account only for a minor share of
global agricultural domestic support.”® Thus, in terms of the green box subsidy, developing
countries have much room to increase their support and should do so from which their agricultural
sectors stand to gain the most if used properly.

One of the areas in which the Indonesian government could utilize the green box subsidy
is to improve the infrastructure in the rural areas. One of the critical problems Indonesia currently
facing is the irrigation system. Although development for irrigation in Indonesia continues,
challenges such as the need to increase production due to population growth, low irrigation
efficiency, and most of all the climate change are increasing too. The Indonesian government then

should utilize the unrestraint green box subsidy to continue the development of the increasingly

troubled irrigation in Indonesia as well as mitigating the impact of climate change.

62 Timothy E. Josling, Strengthening the Global Trade System: Rethinking the Rules for Agricultural Subsidies,
International Centre for Trade and Development, Geneva (2015).

63 André Nassar et al., Agricultural subsidies in the WTO green box: opportunities and challenges for developing
countries, in AGRICULTURAL SUBSIDIES IN THE WTO GREEN Box (2009).

764 Mario Jales, Domestic support to agriculture in developing countries, in WTO RULES FOR AGRICULTURE
COMPATIBLE WITH DEVELOPMENT (2007).
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The policy of irrigation development in Indonesia is designed to attain both food security
and farmers' welfare. Some of the efforts done by the government in the irrigation development
are through rehabilitation, upgrading, and improvement of Operation and Maintenance (O&M).
The development of a new irrigation scheme is aimed to compensate for the increasing food
demand and the rice field conversion. The approach towards modernization irrigation is based on
the five pillars, which are water availability, infrastructure, management, institutions, and human
resources, also has begun to be implemented.

However, these goals are becoming harder to meet due to the scarcity of water. Agricultural
water use in Indonesia is expected to face severe water scarcity from the combined effects of
climate change.’® This is not only true for Indonesia, but also for most developing countries, where
there is lagging water infrastructure development and rapidly increasing populations.’®® In several
regions, water scarcity has become a limiting factor for economic development. Thus, any effort
to improve food security and farmers’ welfare is hugely dependent upon irrigation development.

The current problem facing Indonesia is also very complicated for several reasons. First,
the use of water resources is getting competitive due to the increasing water demand by
households, industry, and other economic sectors. Second, while the use is on the rise, the water
availability is getting more limited due to the failure to reduce the degradation of water resources.
Since the 1997 Economic Crisis, the rate of water degradation resources has been worsening due
to the expansion of deforestation in the catchment area caused by the growing incidence of rural
poverty. Third, Decentralization Laws have altered natural resource management. There is a
positive and negative effect of the implementation of decentralization with regards to water

resource development and its implication for food security and poverty reduction. It is positive if

765 Sumaryanto, supra note 168.
766 OECD, OECD ENVIRONMENTAL OUTLOOK TO 2030 (2018).
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the policy formulation takes into consideration the interdependency principles, and the
implementation of the policy is effective. However, decentralization has a negative impact if the
goal of development is to maximize regional economic growth without taking into account the
interdependency principles for the sake of efficiency, equity, and sustainability.

Fourth and perhaps the most important thing to consider is that the future incidence of
climate change can only be conjectured, but it will have an impact on agriculture generally, and
specifically small farmers living in marginal areas who have to cope with the least knowledge and
resources. Experience has shown that programs can be adapted to help mainly through
technological innovations such as improved water management. Future research and technology
transfer then will have to focus increasingly on helping small farmers cope with climate change.

Climate change is perceived as a “wicked problem.”’®” In contrast with “tame problem”
that may be readily identified as either solved or not solved, in the case of climate change, there is
a little agreement on an appropriate definition of the problem much less the solution.”® The
complexity of climate change also lies in the requirement of broad engagement with other
disciplines and with society at large to achieve a successful assessment of the climate change
impacts and alternative mitigation strategies. This has made climate change one of the most
complex challenges of the young century.

The climate change issue is particularly important for developing countries that still
struggle with poverty, including Indonesia. Researches have shown that climate change,

agriculture, and poverty are closely related. First, agriculture is arguably the most important sector

67 Thomas Hertel & Stephani Rosch, Climate Change, Agriculture, and Poverty, 32 APPLIED ECON. PERSP. AND
PoL. 355 (2010).
768 Sandra S. Batie, Wicked Problems and Applied Economics, 90 AMm. J. OF AGRIC. ECON. 1176 (2008).
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of the economy that is highly depended on climate.”®® Any change in temperature, rainfall, solar
radiation, winder patterns could have important effects either positive or negative on plant and
animal productivity.”’® Global warming could also lead to a rise in sea level that could inundate
coastal areas and affect groundwater quality.

Second, agriculture is important for developing countries as it still remains as their
significant source of employment, GDP, export, and foreign exchange earnings.’’*
Simultaneously, in developing countries, the majority of the poor live in rural areas where
agriculture is the predominant form of economic activity. Thus, their livelihoods are inseparable
from farming activity. In fact, agricultural GDP growth is 2.2 times as effective at reducing poverty
compared to growth in non-agricultural GDP.”"? With a quarter of the population of developing
countries still lives on less than $1.25 a day, limited human and financial resources, and weak
institutions, developing countries are really vulnerable from the impact of climate change.

The average temperature on earth has already warmed by close to 1°C.”” In the Fourth
Assessment Report of the Intergovernmental Panel on Climate Change (IPCC), a consensus

document produced by over 2,000 scientists representing every county in the United Nations states

that “warming of the climate system is unequivocal.”’’* More than a decade after the Kyoto

769 John M. Antle, Climate Change and Agriculture: Economic Impacts, 23 CHOICE AMERICAN AGRICULTURAL
ECONOMICS ASSOCIATION, (2008).

770 John M. Antle, Climate Change and Agriculture in Developing Countries, 77 AM. J. OF AGRIC. ECON. 741
(1995).

771 NASH & MERLINDA INGCO, supra note 2.

72 _uc Christiaensen, Demery Lionel & Jesper Kuhl, The Role of Agriculture in Poverty Reduction: An Empirical
Perspective, 4013 Policy Research Working Paper, World Bank, Washington DC (2006).

73 WORLD BANK, WORLD DEVELOPMENT REPORT 2010: DEVELOPMENT AND CLIMATE CHANGE (2010),
https://www.google.com/search?client=firefox-b-
1&g=world+development+report+2010%3A-+development+and+climate+change (last visited Jan 3, 2019).

7 IPCC, INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE FOURTH ASSESSMENT REPORT: CLIMATE CHANGE
2007: SYNTHESIS REPORT (2007). IPCC, Intergovernmental Panel on Climate Change Fourth Assessment Report:
Climate Change 2007: Synthesis Report (2007),
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=4&ved=2ahUKEwjnl I KIINPfAhVIMXwK
HQEyBBwWQFjADegQIBBAC&url=http%3A%2F%2Fwww.un-documents.net%2Fipcc-
ard%2Fsyr.pdf&usg=A0vVaw3XKYBRFWbH23NHbYOCu93WC (last visited Jan 3, 2019).
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Protocol set limits on international carbon emissions, greenhouse gases in the atmosphere are not
decreasing; at worse, they are increasing at an accelerating rate.””® The effects of climate change
can be seen in the form of higher average air and ocean temperatures, widespread melting of snow
and ice, and rising sea levels. Global precipitation has increased, and even Australia, Central Asia,
the Mediterranean Basin, the Sahel, the western United States, and many other regions have seen
more and more intense drought.”’® Heavy rainfall and flood also have become more common, and
form of storms and tropical cyclones have increased.””’

While climate change threatens all, developing countries are particularly affected the most.
Sea levels could rise by one meter this century, threatening more than 60 million people and $200
billion in assets in developing countries alone.”’® The report by the World Bank also states that
one billion people lack clean drink water due to the rise of sea level.””® Agricultural productivity
would likely decline throughout the world, particularly in tropics, even with changes in farming
practice. Reduction of agricultural productivity could hinder the effort to support rural growth as
multiple research has shown the importance of agricultural productivity growth to rural
development. According to Mellor, increasing agricultural production would lead to increased
incomes for poor farmers who then eventually increase demand for the goods and services
produces by the non-farming rural poor.” Thus, higher agricultural output stimulates employment
in the rural and urban non-farm sectors through both forward and backward linkage. This series of

impact decreases urban poverty by slowing migration to urban areas and lowering food prices.’®!

775 Id

76 WORLD BANK, supra note 773.

77 |d

78 |PCC, supra note 774.

79 WORLD BANK, supra note 773.

780 J. MELLOR, Faster, More Equitable Growth - The Relation Between Growth in Agriculture and Poverty
Reduction Agricultural Policy Development Project, Agricultural Policy Development Project Research Report No.
4, Cambridge (1999).
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Therefore, agricultural growth benefits not only the rural benefit but also the urban poor. As

summarized in Table 6.7., the full general equilibrium effects exist through the farm, rural non-

farm, and national economies.’82

Farm Economy
Higher incomes from farm output
On-farm employment
Rural Economy
More jobs upstream and downstream in agriculture & food value chains
Employment in expanding rural non-farm sectors
Increased and employment allow better nutrition, health & increased investment in education
leading indirectly to higher labor productivity
Generates more local tax revenue & demand for better infrastructure, contributing to second
round effects promoting the rural economy
Linkages in production chain generate trust & information, build social capital and facilitate
non-farm investments
National Economy
Reduced prices of food & raw materials raise real wages of the urban poor, reduces wage costs
of non-farm sectors
Generations of savings & taxes from farming allows investment in non-farm sector, creating
jobs, and incomes in other sectors
Earning foreign exchange allows import of capital goods & essential inputs for non-farm
productions
Release of farm labor allows production in other sectors.
Table 6.7: General Equilibrium Effects of Agricultural Growth
Source: Irz et.al, Agricultural Productivity and Poverty Alleviation

However, the World Bank Report states that by century’s end, climate change could lead
to warming of 5°C more compared with preindustrial times and a vastly different world from
today.®® There would be more extreme climate events, stressed ecosystems, extinction of species,
and inundation of whole island nations. Even with the best efforts, it is unlikely to stabilize
temperatures at anything less than 2°C above preindustrial temperatures, warming that will require
substantial adaptation. Moreover, even in the circumstances that warming would be at anything

less than 2°C above preindustrial temperatures, it still could result in a 4% to 5% permanent

82 Xavier Irz et al., Agricultural Productivity Growth and Poverty Alleviation, 19 DEv. POL. REV. 449 (2001).
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reduction in annual income per capita in Africa and South Asia as opposed to minimal losses in
high income countries and a global average GDP loss of about 1%."®* Indeed, these losses would
be driven by impacts in agriculture, a sector important to the economies of developing countries.
It is estimated that developing countries will bear 75%-80% of the costs of the damages.’®® Figure
6.1. specifically shows the percentage of agricultural yields reduction in 2050. South Asia would
suffer from 18% of agricultural yields reduction, followed by Sub-Saharan Africa by 15%, and

East Asia and Pacific by 12%.
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Figure 6.1: The Percentage on Agricultural Yields Reduction in 2050
Source: Muller and other 2009; World Bank 2008; World Development Report 2010.
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To be more specific, the most vulnerable regions of the world are undoubtedly in the
tropics, particularly the semi-arid regions where higher temperatures and reduction in rainfall and
increases in rainfall variability could have substantial negative impacts, and in coastal areas that
are likely to be flooded due to sea level rises. The impact will be more severe in isolated regions
where the cost of transportations is high, incomes are extremely low, and most rural households
are highly dependent on agriculture for their livelihoods and food.’®® These adverse impacts are
predicted to be seen in parts of Sub-Saharan Africa, and other isolated areas in southwestern and
south Asia. Low-lying areas in South Asia, such as Indonesia, and other poor coastal regions, are
also likely to suffer from serious impact. As an archipelago of almost 17,000 islands with a
coastline of more than 81,000 kilometers and a population of 110 million living in coastal areas,
research by Antle specifically reports Indonesia as one of the most vulnerable countries facing
climate change. Indonesia could be impacted the most due to the vulnerability of sea-level rise and
limited ability to adapt by moving to higher ground or making investments to protect vulnerable
areas. Indonesia also has significant amounts of agricultural land on or near coastlines that could
be threatened by inundation and intrusion of saltwater into freshwater if sea levels rise.”®” This
would increase the risk of malnutrition and hunger in Indonesia.”®®

Research by Naylor et al. has specifically analyzed the impact of climate on Indonesian
rice farming since 1983. Indonesia has two rice harvests; the main harvest is in December and
January and a smaller one in late spring. Since summers are usually dry, the stocks of rice often

decrease, and prices rise in the fall, which Indonesians call the “hungry season.” Planting for the

88 M.L Parry et al., Effects of climate change on global food production under SRES emissions and socio-economic
scenarios, 14 GLOBAL ENVIRONMENTAL CHANGE 53-67 (2004).
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main harvest usually begins in October, with the coming of the monsoon rains.’® The study shows
that Indonesia’s agricultural production is strongly influenced by annual and interannual variations
in precipitation caused by the Austral-Asia monsoon and El Nifio-Southern Oscillation (ENSO)
dynamics.”® During a warm EI-Nifio, the arrival of monsoon rains is delayed, thus, prolonging the
hungry season and disrupting the planting of the main December-January crop. Using the output
from 20 global climate models tailored to the complex local topography of the Indonesian
archipelago, the authors found that the probability of experiencing a harmful delay in monsoon
rains could more than double in some of Indonesia’s most important rice-growing regions.
Moreover, most of the models predict that the rains would come later in Indonesia, and it would
be an almost rainless dry season in some areas.’®* A significant decrease in rainfall, especially
during the dry season, causes serious damage to crop. In extreme drought years, the drought-
affected area increases significantly. For example, for rice, the total affected area could go up to
900,000 ha, while for maize, soybeans, and peanuts, it could go up to 86,000, 38,000, and 23,000
ha, respectively.’®> The Indonesian Ministry of Agriculture, through its 2019 Strategic Policy
Concept For Food Security and Nutrition, has indeed set climate change as the number one
challenge to attain food security.

Indeed, drought has turned to be a yearly event. One of the most severe droughts happened

in 2015 to 2016. In 2015, 16 provinces, 102 districts, and 712 sub-districts were hit by drought.’®®

789 Stanford News Service, Climate change a threat to Indonesian agriculture, study says, 2007,
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Data from the Ministry of Agriculture showed that Java Island as Indonesia’s main rice-growing
island was the most affected compared to other islands.”* The drought that continued to 2016
affected the Indonesian coffee production that dropped 10% on that year.’®® Indonesian farmers
reaped 570,000 metric tons down from a record 636,300 tons a year earlier, the steepest decline
since 2011-2012.7%

In the same year, the World Food Programme (WFP) interviewed 2,400 households in

eight districts hit by drought in Indonesia. The key findings of the report as followed.’®’

e From the eight districts surveyed, 40% of primary rice growers lost more than 50% of
their crop in the last harvest.

e Two-thirds of agricultural households stated that they had delayed or not yet planted
crops due to drought.

e Three out of five households suffered from loss of income. 31% of the households
suffered a severe impact that defined by losing more than 30% in primary income. The
most impacted areas were Kupang and Timor Tengah Selatan districts, where 48% and
40% of households reported a severe impact on income.

e Almost half of the households engaged in food crop production and those relied on
agricultural wages reported a 30% or more reduction income.

e Due to less income, one in five households reduced expenditure on food. Others relied

on a second income source or reduced non-food expenditure.
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e Sumba Tengah and Kupang, 30%, and 27% were classified as having reduced the

number, frequency, or quality of meals.

In 2017, lingering drought in parts of Java and West Nusa Tenggara province resulted in a
shortage of clean water affecting was affecting rice fields.”® In Central Java alone, 1,235 villages
in 266 districts faced water shortages and affecting around 1.4 million people.”® In 2018, some
parts of Indonesia experienced drought, although it was not as severe as in previous years. In West
Java, the main rice-grower areas, 1,775 hectares, suffered from failed harvest due to drought.

As mentioned above, since water management is increasingly affected by climate change,
the Indonesian government then also must pay attention to climate change mitigation action. This
is particularly important for Indonesia considering that for the past two decades, Indonesia’s
greenhouse gas emissions have increased from almost all sectors such as land use defined as, land
use, land-use change, and forestry, including peat fires, energy, agriculture, industry, and waste.
While currently, the land-use sector dominates the GHG emissions in Indonesia, the projection
shows that the share of the energy sector would increase to over 50% of total emissions by 2026-
2027.8% Since climate change would also fundamentally affect the agriculture sector, the
Indonesian government eventually must step up its effort in mitigating climate change effects.

Indonesia’s effort in mitigating the impact of climate change can be traced to June 5, 1992,
when Indonesia signed the United Nations Framework Convention on Climate Change

(UNFCCC). On August 1, 1994, President Suharto signed the Act of Ratification of UNFCCC

%8 Wahyudi Soeriaatmadja, 1.4m hit as severe drought ravages crops in Indonesia, STRAITS TIMES, August 31,
2017, https://www.straitstimes.com/asia/se-asia/14m-hit-as-severe-drought-ravages-crops-in-indonesia (last visited
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Number 6 1994. Through its first communication on climate change, the government initiated to
do the followings in the agriculture sector:8
e Improving technology and information transfer to the farmer in order to speed adaptation
and innovation and adoption;
e Strengthening research, development, and dissemination of sustainable agriculture
practices;
e Supporting research and technology that will ensure that the agricultural sector can deal
successfully with the various challenges of the future;
e Promote improved agricultural practices that emit the least amount of greenhouse gases;
e Staple food diversification by the promotion of non-rice food sources;
e Improve water management in rice production;
e Regionalization of agricultural research and development.

While there were limited real actions during the administration of Suharto, the
environmental policy became more prominent in the later years of President Susilo Yudhoyono’s
leadership as Indonesia reconfirmed its commitment to address climate change. In 2008, under
Presidential Decree Number 46, the Year 2000, Indonesia formed the National Council on Climate
Change to oversee climate mitigation and adaptation policies. At the 2009 G20 conference,
President Yudhoyono expressed its effort to reduce Indonesia’s carbon emissions by 26% by 2020
and could rise to 41% with international assistance.®%? In 2011, the Indonesian government enacted

the Presidential Regulation Number 61 the Year 2011 on the National Action Plan for Greenhouse

801 Indonesia, INDONESIA: THE FIRST NATIONAL COMMUNICATION ON CLIMATE CHANGE (1994).
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Gas Emissions Reductions. The Presidential Regulation provides the basis for the implementation
of various mitigation actions in the forestry, agriculture, energy, transport, industry, and waste
sectors. In 2015, Indonesia joined a global wave of countries that submitted their post-2020 climate
pledges to the UNFCCC, known as intended nationally determined contributions (INDCSs). Since
then, it has signed and ratified the Paris Agreement, and later formally submitted its first nationally
determined contribution (NDC) in 2016, reemphasizing its commitment to a low-carbon, climate-
resilient future. However, a 2017 study by the World Resources Institutes (WRI) shows that if
Indonesia follows the existing policies aimed at reducing emissions, Indonesia would only reduce

its emissions by 19% in 2030 which is behind its initial target.8%

GHG Profile in Indonesia
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Figure 6.2.: GHG Profile in Indonesia
Source: Indonesia’ First Biennial Update Report under the UNFCCC 2015

In Indonesia, much of the focus for climate change mitigation has been on land use and

clean and renewable energy due to its significant contribution to Indonesia’s emissions, as shown

803 Wijaya et al., supra note 800.
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in the GHG Profile above. Part of the reason why LULUCEF contributes the most is that the majority
of fires in Indonesia occurs within tropical peatlands, which the country has an abundance.
Indonesia is home to 36% of the world’s tropical peatlands, more than any other country. These
areas have some of the largest quantities of carbon on earth, accumulated over thousands of years
from decaying dead plants. When they are drained and burned, the carbon gets released into the
atmosphere, which leads to immense spikes in GHG. In addition to that, for years, unsustainable
forest management practices and the conversion of forestland for commercial uses have reduced
the forest cover in Indonesia.

Being the largest contributor to GHG emissions, there is a need for ambitious mitigation
actions in LULUCEF, starting with strengthening and extending the forest moratorium policy,
peatland restoration, land and forest rehabilitation, and social forestry programs. The study by WRI
further finds that while both land-use and energy sectors represent significant mitigation potential,
the forest moratorium is the single most effective policy measure in achieving emissions
reductions.8%

In the energy sector, much of the focus is to develop renewable energy to achieve the lowest
cost path to emissions reduction and avoid locking in fossil fuel power generation equipment.
Promoting renewable energy will require multiple policy directions, which among others, are a
carbon tax on fossil-fuel power plants, replacing new development of coal power plants with clean
and renewable energy sources such as wind or solar, and providing subsidies and better feed-in
tariffs for promoting renewable energy sources. Renewable energy also has the potential to bring

thousands of green jobs to the market. However, Indonesia must be careful in providing feed-in
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tariffs as the WTO ruling on the case of Canada — Feed-in Tariffs did not provide a clear answer
on whether subsidy in the form of the feed-in tariff is permitted under international trade regime.

In the agriculture sector, ‘direct agricultural emission’ is defined as those emissions
typically found in agricultural GHG inventories. Generally, these inventories only include nitrous
oxide (N20) and methane (CH4) emissions, which are potent greenhouse gases. N2O has a global
warming potential 296 times that of carbon dioxide (CO.), and CH4 has a global warming potential
23 times that of CO>. Sources of global direct agricultural emissions with related percentages are
listed in the following table.

Sources of emissions %

Enteric fermentation 43%
Ruminants (e.g. cattle, sheep, goats, water buffalo) emit CH4 directly as byproduct of
digestion

Manure deposited on grazing lands 16%
Manure and urine that falls on grazing lands causes N2O emissions
Synthetic fertilizers 15%

N20O emissions from soils resulting from larger amounts of nitrogen fertilizer added to

crops

Rice production 11%
Most production system result in CH4 emissions from anaerobic decomposition on
flooded fields. This fraction represents CH4 emissions from rice only. N2O emissions

from fertilizer are counted in ‘synthetic fertilizers’

Stored manure 7%
Livestock manure and urine cause both CH4 emissions through increased decomposition

in wet storage systems, as well as N2O emissions in dry storage systems

Crop residues 3%
Crop residues that remain on agricultural lands are a source of N.O

Manure deposited on croplands 2%
Manure is another source of nitrogen fertilizer for crops resulting in N2O emissions
Cultivation of organic soils 2%

N2O emitted from drained organic soils
Table 6.8: Sources of Direct Agricultural Emissions
Source: FAOSTAT 2010
Geographically, Asia, which holds 60% of the world’s population and 30% of its land area,

accounts for 45% of global agricultural GHG emissions while it also has the most diversified
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sources of agricultural emissions, mainly because it is the dominant producer of rice.®® Four
countries, China, the U.S., India, and Brazil, account for over 40% of direct agricultural

806

emissions.®™® If the EU were accounted as a single country, it would rank as the world’s third-

largest emitter and would account for 10% of direct global emissions. 87

China, the largest GHG emitter in the world, produces a significant percentage of
agriculture emissions. China’s agriculture emissions alone contribute to 1.6% of global
emissions.%® Believed to have the largest overuse fertilizer int the world, one of the substantial
potential emissions reductions in China is through the improvement of the fertilizer application.
Simple measures can significantly reduce GHG emissions from fertilizer application in China
without harming yields. In fact, in many cases, reduced fertilizer application would help yields and
long-term soil fertility. In addition, securing significant industrial inefficiencies in China’s
fertilizer production would yield very significant GHG reductions.

Another focus in reducing the direct agricultural emissions is to decrease the rice emissions
in Southeast Asia. Although this opportunity is spread across a region instead of a single country,
rice farming has both high emissions and mitigation potential due to the amount of rice grown in
flooded fields. This is because when fields are flooded, the decomposition of material depletes
oxygen in the soil and water, causing anaerobic conditions that generate CHs4. The water
management system of rice cultivation is, therefore, one of the most critical factors affecting and

causing GHG emissions, while other factors such as soil type, tillage management, residues, and

fertilizer also play a role. Also, rice uses about 40% of the world’s irrigation water, and 30% of
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the world’s developed freshwater resources.?’® Thus, adding irrigation to better control water,
which allows for double cropping, is seen as an effective intervention to reduce rice emissions that
is also complementary to productivity gains.

In Indonesia, the agriculture sector contributes “only” 8% of the GHG emissions. As one
of the top rice producers in the world and in line with the effort to reduce direct agricultural
emissions, through the National Council on Climate Change blueprint, the government prioritizes
the repair and maintenance irrigation networks that not only would help the agriculture sector
overall but also help to reduce the GHG emissions. The targets for the irrigation sector are i)
improvement of irrigation networks covering an area of 1.34 million hectares and ii) maintenance
of irrigation networks around 2.32 million hectares in twenty-four provinces in Indonesia.®
Another focus has been on the optimization and application of plant cultivation technology, as well
as the utilization of organic fertilizers and bio-pesticides.

The latest presidential election, however, resulted in some uneasiness. With Indonesia is
falling behind its target, there is no further discussion on how to tackle this issue and to provide
real progress. In the latest presidential election debate, there was a prior guarantee that climate
change would be a topic of debate.8!! Later on, the theme “energy, the environment, infrastructure,
food, and natural resources” was set, but the discussion of climate change was completely

missing.82 This is found to be ironic for several reasons. First, the theme of the debate was on the
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environment, energy, infrastructure, food, and natural resources, which all are closely related to
climate change. Second, climate change is one of the greatest challenges of our time. Third,
Indonesia itself is one of the largest emitters of greenhouse gases in the world. While there are
some initiatives on the pipeline to improve Indonesia’s climate plans, the recent presidential
election debate has added uncertainties over the government’s commitment to tackling climate
change. For both candidates, it seems that national integrity and security issues eclipse everything
else, including climate change.

B. Fixing the “Subsidy Sham”

Besides maximizing the use of green box subsidy in supporting its farmers, there still needs
to be done regarding the current implementation of other types of subsidy such as fertilizer.
Fertilizer subsidy is a common policy in most of the Asian countries. In Asia, input subsidies have
tended to be part of a package of output promotion policies as distinct from sub-Saharan Africa
where seed and fertilizer subsidies have more frequently been standalone policies.?!® Indonesia
represents the Asian experience. Irrigation, seed, fuel, credit, agricultural research, and marketing
infrastructure all receive some form of public subsidy.%

The implementation of fertilizer subsidy in Indonesia itself is motivated by the effort to
increase productivity and also the fact that most of the Indonesian farmers are small farmers with
minimal capital. With the fertilizer subsidy, it is hoped that farmers could increase their
productivity; hence, their profit per unit area will be higher. The subsidy incentives are also
expected to encourage farmers to do more advanced production technology innovations so that

productivity could increase even more.

813 Rashid Shahidur et al., Modern Input Promotion in sub-Saharan Africa: Insights from Asian Green Revolution,
44 AGRIC. ECON. 705 (2013).

814 peter Warr & Arief Anshory Yusuf, Fertilizer subsidies and food self-sufficiency in Indonesia, 45 AGRIC. ECON.
571-588 (2014).

304



Some studies support this notion. For example, an analysis of Syafaat et al. shows a
decrease in fertilizer prices result in increased productivity.8'® This result is consistent with the
analysis of Simatupang et al., which shows at the national level, the decline in fertilizer prices will
increase rice productivity, especially for the price of Urea and TSP fertilizer.8® The study by
Herwaman using the 2SLS econometric analysis finds that without subsidized fertilizer, it is almost
impossible for Indonesia to be food self-sufficient.8l’ Another study by Kasiyati shows that
subsidized fertilizer has an impact on increasing farmers' income in Central Java by 0.64%.518 As
stated by Susilowati on her work, the Indonesian Central Statistics Agency (BPS) also shows that
there is still a significant number of farmers who rely on subsidized fertilizer. In 2013, BPS data
showed that 41.7% of farmers used subsidized fertilizer, and around 42.1% of farmers used the
combination of both subsidized and non-subsidized fertilizer.8'® Only 13.55% of farmers, who are
usually smallholder farmers with a quite extensive land, use non-subsidized fertilizers, while
2.57% of farmers do not use fertilizer at all.®?® From this data, the dependence of farmers on
subsidized fertilizer is evident.

This has motivated the Indonesian government to keep providing subsidized fertilizer to

its farmers. Indeed, subsidized fertilizer is one of Indonesia’s most significant farm support
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(2014).
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programs. Over the past 12 years, the volume of subsidized fertilizer almost doubled from 5.04
million tons in 2005 to 9.55 million tons in 2016, with the value of fertilizer subsidies in the same
period had increased substantially, from 2.66 trillion rupiahs to 3.06 trillion rupiahs.®?! Likewise,
the share of fertilizer subsidies to total government subsidies also increased from 7.75% in 2005
to 16.67% in 2016.8%2 In Indonesia, the subsidized fertilizers are produced by state-owned firms in
volumes that are decided by the Indonesian Congress based on data from farm groups. The
subsidized fertilizer is sent to 2,485 distributors and 274 farm cooperatives who, with the help of
government officials, then determine how much is to be distributed to the 44,000 retailers.

While there are some positive impacts of fertilizer subsidy, it is also important to note some
of its negative consequences. Fertilizer subsidy policy, among others, is believed to encourage
excessive use of fertilizers by farmers. Fertilizer used in appropriate quantities has a positive and
significant impact on rice yields; however, a study also shows that overused of fertilizer has an
adverse impact on yields and the environment.®2® When fertilizer is overused, the fertilizer run-off
contaminates the surface and groundwater quality and creates GHG emissions in the form of N20O.
The data on fertilizer consumption show that farmers indeed use more urea than recommended by
the Ministry of Agriculture. While the optimal levels of urea required per hectare vary according
to soil quality across Indonesia, the Ministry of Agriculture recommends using 200-250 kg/ha of
urea.?* Although the over-apply fertilizer in Indonesia is not as severe as in China, data show that
some farmers used more than the suggested amount of fertilizer, ranging from 268kg/ha to

343kg/ha of urea.t?
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Another problem often emerges in the fertilizer subsidy policy is in the distribution chain
as a media outlet has been reported the existence of “the subsidy sham.”®® The subsidized
fertilizers have been reported to reach Indonesian plantations instead of small farmers. In 2015, it
was reported that there were 40 complaints officially processed by law enforcement.8?” Besides
getting to the wrong hand, the distributors and retailers of the subsidized fertilizer sometimes hold
on to their stock, and when there is scarcity, they sell it at higher prices that most small farmers
cannot afford.

State-owned fertilizer company, PT Pupuk, has tried to solve the distribution problems by
making subsidized products in the color of pink so that they are easy to identify. However, experts
say retailers can easily wash or mix the products to make them the normal white. The Indonesian
government, on the other hand, has stated that it works hard to prevent subsidized fertilizer from
going into the wrong hands. The government admits that it simply cannot work alone to prevent
this from happening again and ask stronger coordination from local authorities, including farmers.

With the series of issues of the existed policy, causing the fertilizer subsidy to be less
effective, inefficient, and inequitable, there is a need to find a solution to tackle this issue. First, it
is necessary to impose a stringent sanction on all types of distribution violations, including but not
limited to counterfeiting subsidized fertilizers, the sale of subsidized fertilizers outside the
allotment such as to the plantation and industrial companies or smuggling outside the region.
Currently, the form of sanction is not more than an administrative sanction for producers,

distributors, and retailers, in the form of written warnings up to the temporary suspension of
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contracts. These sanctions are seen as not providing a deterrent effect for violators so that more
stringent sanctions need to be established that could be in the form of criminal sanctions.

As for the distribution issue, from 2016 to 2018, the Indonesian government had worked
to find a new method in distributing its subsidized fertilizer. Starting in 2019, the government
begins to use direct fertilizer subsidies relying on a computer database. The government provides
an electronic card for farmers calls farmers’ cards, and only farmers who have farmers’ cards that
can get access to subsidized fertilizer.8%® The Ministry of Agriculture compiles data on farmers
receiving fertilizer subsidies and recapitulates farmer data per farmer group with the number of
fertilizers needed.®?® The Ministry of Agriculture later issues payment to the bank partner.®% For
farmers, they need to bring the farmers card, which also works as a payment card to the retailer. A
direct subsidy policy to farmers has been seen as a better option than the current distribution
mechanism through distributors because the supervision will be easier. However, there are also
some pre-condition that the government must ensure to be in place in order for the reform method
to be efficient. Some of the pre-conditions are i) the farmer database must be accurate; ii) adequate
supervision of farmers’ data collection, the distribution of farmers, and the use so as not to be
misused for other purposes; 3) the designated bank must be easily accessible in all regions
including the remote areas.

Ultimately, reduction of the fertilizer subsidies could be considered as another alternative.
There are at least two reasons that can justify this choice. First, in the light of limited fiscal

resources, fertilizer subsidies are becoming an increased burden on the state budget (APBN).

828 Alek Kurniawan, Kementan: Kartu Tani Jadi Syarat Petani Dapatkan Pupuk Bersubsidi (Ministry of
Agriculture: Farmer Cards Become Requirements for Farmers to Get Subsidized Fertilizers), KOMPAS.COM,
February 24, 2019, https://ekonomi.kompas.com/read/2019/02/24/131253726/kementan-kartu-tani-jadi-syarat-
petani-dapatkan-pupuk-bersubsidi (last visited Jul 6, 2019).

829 Badan Kebijakan Fiskal (Fiscal Policy Agency), Rencana penerapan subsidi langsung tahun 2016 (Plans for

implementing direct subsidies in 2016) (2016).
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Second, even under the method of direct fertilizer subsidy, there is still a possibility of various
negative excesses of the subsidized fertilizer, one of which is the harmful effect on the
environment. As previously mentioned, an overused of fertilizer, practice that has been done by
Indonesian farmers, could result in GHG emissions. However, it is important to note that if
government decides to reduce the fertilizer subsidies, it must be combined with assistance in the
form of cash transfer to allow credit-constrained farmers to buy an optimal volume of inputs.

With a well-targeted system of cash transfers, farmers would be in a better position to
determine the level and combination of inputs best suited to their needs, and to some extent, it is
another way to increase farmers’ welfare in the form of income support. This step must also be
followed by the transfer of knowledge to the farmers so that they could use free capital wisely and
effectively. Meanwhile, the government could reallocate the support by investing in other
agriculture public goods that matter more to the overall agriculture sector, such as irrigation,
extension services, and research and development (R&D). R&D in Indonesia especially has been
long known as an underfunded sector in agriculture. Indonesia's budget on R&D is one of the
lowest in the ASEAN. Thus, there has been an urge by the Indonesian Congress to the Ministry of
Agriculture to start increasing the fund for R&D.

R&D is particularly important to develop a more efficient fertilizer application method.
This process is knowledge intensive as it needs a number of technologies and tools that can enable
and improve optimal fertilizer efficiency. As suggested by California Environmental Associates,
some of the technology and tools that can be developed include but not limited to i) plant breeding
and genetic modifications to increase the uptake of nitrogen by the crop so that less fertilizer is
needed to achieve the same yields; ii) better accounting and use of organic fertilizer so that

agricultural systems are less reliant on external inputs and less likely to underestimate nitrogen
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inputs; iii) regular soil testing to develop appropriate nutrient management plans; iv) decision
support tools for better managing input management in terms of timing, rate, and type.3!
C. Coordination between Related Ministries

Another room for improvement in Indonesia’s agricultural trade sector is to strengthen the
coordination between related ministries. What is relatively unknown about coordination in
Indonesia’s government is the conflict between related governmental institutions, especially
between the Ministry of Trade, the Ministry of Finance, and the Ministry of Agriculture. It is
indeed said that both of the Ministry of Trade and Ministry of Agriculture is in the process of
building trust, implying that there was no previous trust between the two ministries.®3? This,
however, does not only exist in Indonesia as it was also reported occurring in India following the
India — Quantitative Restriction. Following the WTO ruling in which India was asked to remove
its quantitative restrictions immediately, the Finance Ministry asked for all restrictions lifted within
a year, whereas the Indian Agricultural Ministry opposed to any lifting of quantitative
restrictions.®3 Since most of the import restrictions left to be removed were on agricultural goods,
the voice of the powerful agrarian poor in India's politics was heard clearly on this issue, and
India's coalition government could not ignore their concern over cheaper foreign agricultural
imports.834

Just like any other country, one of the critical aspects of the structure of agricultural trade

policy and the law is the relationship between agricultural ministry and trade officials. Trade and

Finance Ministry usually takes prime responsibility for the overall conduct of talks as well as

81 Dickie et al., supra note 805.

832 Interview with the Indonesian Ministry of Trade Staff at Director General of Foreign Trade, September 13, 2019.
833 International Centre for Trade and Sustainable Development, Quantitative Restrictions Cause Trouble for India,
1997, https://lwww.ictsd.org/bridges-news/bridges/news/quantitative-restrictions-cause-trouble-for-india (last visited

May 16, 2019).
834 Id.
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compliance in the WTO. However, it is usually the agricultural ministry that makes proposals and
is frequently in the position to veto any proposal that is deemed politically impossible.

The disagreement between the Indonesian Ministry of Trade and the Ministry of
Agriculture is not new, although the previous debates were relatively under the radar. For example,
in October 2015, there was a different opinion between the Minister of Agriculture and Minister
of Trade about rice importation. The Minister of Agriculture stated that under his administration,
Indonesia did not need to import rice.8% Contrarily, the Minister of Trade later said the government
was still negotiating on plans to import rice from Vietnam and Thailand.

In 2016, the Minister of Agriculture expressed that it would not import shallots. This
statement was based on the data that the Minister of Agriculture held in which Indonesia’s shallots
production was 241 thousand tons while the domestic need was 175 thousand tons; hence, the
import was not needed.®3 However, the Minister of Agriculture later withdrew his statement by
announcing the importation of 2,500 tons of shallots on the grounds of stabilizing the prices of
Ramadhan.8¥’

The recent case concerning the importation of rice, however, could be the climax of the
previous conflicts. The internal debates and changed arguments between the Indonesian Ministry
of Trade with the Ministry of Agriculture and BULOG, which is a government-owned company
that deals with food distribution and price control, became public.®®® The controversy started when
BULOG and Ministry of Agriculture insisted that the rice stock was sufficient despite the Trade

Ministry’s recommendation to import another 2 million tons of rice in 2018. The Coordinating

835 Julkhaidar Romadhon, Negara “Darurat” Lembaga Pangan (State “in Emergency” for Food Agency,
INDONESIANA, February 11, 2018, https://www.indonesiana.id/read/122639/negara-darurat-lembaga-pangan (last

visited Jul 3, 2019).
836 Id.

837 Id

838 Karina Tehusijarana, Bulog, Trade Ministry spar over rice imports, THE JAKARTA POST,
https://www.thejakartapost.com/news/2018/09/20/bulog-trade-ministry-spar-over-rice-imports.html.
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Minister for Economy and the Minister of Trade blamed the Ministry of Agriculture of its
inaccurate rice production projection data stating that if the production projection data by the
Ministry of Agriculture was accurate, there would be no decision to import.&3

The debate on the inaccuracy of the data by the Ministry of Agriculture is not new. In 2017,

the Ministry of Agriculture data released that there was going to be a surplus®4

of rice reaching to
13.81 million tons. However, according to the Ministry of Trade and the Ministry of Economic, in
the market, the price of the rice was still high and even higher than the highest retail price, and the
surplus claims also did not affect the absorption of BULOG’s rice.?*! At that time, the maximum
absorption of BULOG’s rice was only 590 thousand tons while the safe limit of BULOG’s stock
should be at 2 million tons.®*? Indeed, in the same year, the USDA found that Indonesia’s rice
production was, in fact, 28% lower than the estimation made by the Ministry of Agriculture.®43

It must be acknowledged that all this time, the data on rice production in Indonesia was
obtained by the so-called “eyesight” method.®** Agriculture Service Officers from each region will
come to the rice fields then record the planting area and harvest area in the rice field plots.

Undoubtedly, this method has a weakness as compared to the USDA that uses the satellite imagery

to calculate the harvested area and supply surveys owned by traders and the government. Also, the

839 polemik Impor Beras, Menko Darmin Salahkan Data Kementan (Rice Import Polemic, Coordinating Minister
Darmin Blames Ministry of Agriculture Data), CNN INDONESIA, September 19, 2018,
https://www.cnnindonesia.com/ekonomi/20180919224053-92-331586/polemik-impor-beras-menko-darmin-
salahkan-data-kementan? (last visited Jul 2, 2019).

840 The surplus is calculated from the amount of production minus the total needs or national rice consumption based
on the population multiplied by the level of consumption per capita.

81 CNN Team, Darmin Sebut BPS Jadi Pemegang Kendali Data Produksi Beras (Darmin Called BPS to be the
Data Control Holder for Rice Production), CNN INDONESIA, September 20, 2018,
https://www.cnnindonesia.com/ekonomi/20180920133742-92-331724/darmin-sebut-bps-jadi-pemegang-kendali-
data-produksi-beras (last visited Jul 3, 2019).

842 Id.

843 Safyra Primadhyta, Dari Mata Turun ke Mulut, Data Beras Bikin Ribut (From the Eyes Down to the Mouth, Rice
Data Makes Chaos), CNN INDONESIA, September 20, 2018,
https://www.cnnindonesia.com/ekonomi/20180920124221-92-331703/dari-mata-turun-ke-mulut-data-beras-bikin-

ribut? (last visited Jul 3, 2019).
844 |d
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USDA considers price movements. Some, however, consider it is a natural response from the
Ministry of Agriculture to claim there is a surplus of national rice production. After all, the
Ministry of Agriculture has an interest in creating rice self-sufficiency. Following the debate, the
Coordinator Minister of Economy explicitly said that he doubted the national rice production data
by the Ministry of Agriculture, thus, starting in 2019, the Central Statistics Agency (BPS) would
be the only institution that holds the control of data.®*> The shift of data control to an independent
agency is made to avoid another confusion data on rice production.

While part of the problem is because of the inaccuracy of the data, the frequent
disagreements also raise the concern of lack of coordination between the related Ministries. One
of the ways to minimize the disagreement between ministries is by establishing a new and
independent institution that will coordinate and synchronize the interests of all. Indeed, the idea to
establish such an institution has been mandated by Food Law No. 18 of 2012.84¢ The independent
institution will function as a single food policymaker in which it must consider the confusion of
national food data, which among others, is caused by sectoral egos. This condition is evident when
the government determines the number of important food ingredients such as rice, soybeans, meat,
and salt. The differences in data issued by the Ministry of Agriculture, the Ministry of Trade, and
the Central Bureau of Statistics, trigger the debates that later result in indecisiveness.

Besides affecting the government's decision on the importation, the lack of coordination
also could impact the formulation of agricultural trade policy and law. The effective formulation
of agricultural trade policy and law requires close discussion and trust between related ministries.

For example, the Ministry of Agriculture first lays out the specific objectives it tries to achieve.

845 CNN Team, supra note 841.

86 Article 126 of Food Law Number 18/2012 states that: to achieve food sovereignty, food self-reliance, and
national food security, a government institution that handles the food sector that is under and responsible to the
President will be formed.
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The Ministry of Agriculture, together with the Ministry of Trade, which is in the charge to comply
with the WTO rules, develop a set of regulations that could be utilized to support the domestic
interests. More specifically, the Ministry of Trade and the Ministry of Agriculture could discuss
some of the legal tools provided by the WTO such as increased tariffs insofar it is still in the bound
tariffs rate, the use of Sanitary and Phytosanitary Measures (SPS), exceptions provided in Article
XX of the WTO agreement. To some extent, the lack of coordination could also impact the
government response to import surges. In order to provide a timely and appropriate response to
import surges and cushion any adverse impact of increased and cheap importation, an effective
trade surveillance system must be established by the government. Indeed, the importance of
effective trade surveillance cannot be overemphasized. Effective trade surveillance by
governments requires effective coordination among concerned agencies, regular consultation with
stakeholders, good database, and strong analytical capability of people and institutions involved.
It is the only means by which both government and private industries can provide a timely and
appropriate response to import surges and properly respond to any adverse impact of importation.
Developing countries must set up trade monitoring and build market and trade capacity for more
effective and better policymaking and information sharing between government officials and

private sectors.
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Chapter 7
Conclusions & Recommendations

On the one hand, the agriculture sector is central to developing countries, including
Indonesia. Economically, it significantly contributes to GDP, employment, exports, and foreign
exchange earnings. Through the same lens, Indonesia still grapples with poverty that is prevalent
in rural areas where most of the population depends on agriculture. Beyond the economic
viewpoint, agriculture in some countries is also closely related to its cultural and historical
philosophy. Culturally, Indonesia recognizes itself as an agrarian country due to its abundant
agricultural commodities. Historically, as a country that is previously colonized, since Indonesia’s
independence, it strives to be self-sufficient in critical domestic needs, including agriculture. These
experiences have shaped Indonesian agricultural policy to emphasize food self-sufficiency and
rural development. On the other hand, Indonesia, as a member of the World Trade Organization
(WTO), has the commitments to set its agricultural trade policy and law to be in line with the WTO
Agreements.

In Chapter 2, | have described the history of Indonesia's agricultural trade law and policy.
It is discovered that while Indonesia's general trade policy has endured some significant changes,
the center of Indonesia's agricultural policy remains the same. It is indeed confirmed that despite
the changes of governments, the agricultural policy always concentrates on the rural development
and improvement of farmers' welfares, and the trade policy and law are established to achieve
these goals. I have also provided the current agricultural trade policy tools and its legal framework
both at the domestic and international levels. On the domestic level, the Indonesian government
has been employing price support, subsidies in seeds and fertilizer, credit schemes, and

infrastructure to achieve its national objectives. Indonesia's price support through BULOG and
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subsidies in seeds and fertilizer are the focus of Indonesia's policy and law. At the international
level, while the tariff and export licensing are pretty straightforward, the import licensing is a more
complicated process as it requires both recommendation and import approval from related
ministries.

In Chapter 3, I have introduced the general structure of the WTO along with its principles
and the specific WTO Agreement on Agriculture. As an international organization, the purpose of
the WTO is to provide a non-discriminatory, freer, and more predictable trade regime. Closely
related to the developing countries, the WTO also claims to provide fair competition and encourage
development. The WTO maintains its functions as a platform to negotiate an agreement and as an
adjudicator in trade disputes between the members to achieve the goals mentioned above. The
functions of the WTO explain its vital role as the only organization that regulates the international
trade regime. Further, having the authority to interpret the agreement and to enforce it, the WTO
members are legally obligated to follow the WTO Agreements.

The WTO also passed a specific agreement on the agriculture sector. The Agreement on
Agriculture (AoA) has the so-called "three pillars,”" which are market access, domestic support,
and export subsidies. This agreement contains commitments from members to reduce the distortion
on agriculture trade caused by high tariffs, domestic support, and export subsidies. Later in this
chapter, | have argued that despite the goal to reduce distortions, the developed members, namely
the U.S. and the EU, indeed, still retain a very high amount of distorting subsidy to its agriculture
sector.

In Chapter 4, | have laid out the tension between Indonesia's domestic laws provided in
Chapter 2 with the international trade regime explained in Chapter 3. The tension is evident in the

recent WTO rulings on the disputes brought by the U.S., New Zealand, and Brazil. In these cases,
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Indonesia first declared that it did not prohibit the importation of agricultural products by arguing
that it never rejected any complete import application, and as for some of the U.S. products, the
share of the market increased. Perhaps the most critical argument given by Indonesia is that some
regulations intended to prevent an oversupply of some fresh horticultural products that could have
harmful consequences. Despite the concerns, however, it is ruled that most of Indonesia's
regulations on the importation of horticultural products, animals, and animal products infringe the
WTO rules; thus, compliance with the WTO rules is required. While in one of the cases the WTO
panel decided that Indonesia's self-sufficiency policy is legitimate, Indonesia must provide WTO-
compliance regulations to achieve this goal, something which is arguably very difficult, or even
impossible to do.

Based on the discussion of the previous chapters, in Chapter 5, | have argued that the
structure of the WTO generally and the WTO Agreement on Agriculture specifically have been
used to benefit the developed members at the cost of developing countries' interests. The decision-
making process in the WTO, namely the negotiation and litigation have made it difficult for
developing countries to fight for its interests in the agricultural trade. The concerns of developing
members have been long left out of the table, which is clearly shown on the failure of the Seattle
Ministerial Meeting up to the launch of Doha Round.

In the negotiation, there is a lack of transparency and inclusion of the developing countries.
The informal process of negotiation calls the Green Room is a glaring example of this issue.
Consensus decision-making that is made through an open discussion also has resulted in
developing members often fear retaliation in Geneva or some other negotiation to bilateral
pressures directed to capitals when expressing their objections. The flaw of this negotiation process

is evident in the content of the AoA. Notwithstanding the importance of agriculture to the
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developing countries, the AoA is essentially a bilateral product of the U.S. and the EU. In the
domestic support, the inclusion of the blue box subsidy and the green box subsidy are because of
the agreement of these two dominant players. These two types of subsidies allow developed
members to continue their domestic support. For the export subsidies, while it is allowed with
limitation under the AoA, it is completely prohibited in other sectors as regulated in the Subsidies
and Countervailing Measures. This is a very contradictory approach to the WTO Agreements that
show the double standard used by developed members in the WTO.

In the litigation, the way the WTO interprets an agreement has been known as very narrow
that it excludes the policy concern surrounding developing countries when adjudicating their cases.
The case of India - Quantitative Restriction is one of the early examples of how the WTO rejects
the concern of India to open its market immediately in the midst of India’s reserve struggles due
to the widening trade deficit during 1995/96. Even after India was willing to open its market sooner
than it was initially planned, the WTO still rejected India's position. The recent cases of Indonesia
also show how the WTO refuses Indonesia's fear of oversupply agricultural products in Indonesia
that can harm the domestic farmers. In the struggle of its domestic farmers that do not receive
support as farmers in developed countries, Indonesia is still forced to open its agricultural market
in the cost of domestic farmers that already live below the poverty line. This has made Indonesia
is committed to fight for its interests in the current negotiation through the coalition of the G33.

This chapter, thus, proposes some changes in the structure of the WTO and the AoA in
order to be more developmental centered, fulfilling one of the principles of the WTO, which is to
encourage development. In the negotiation, developing members have proposed a more inclusion
of their role in the discussion. One of the ways to achieve this is to have more small group meetings

with more precise criteria on how it is arranged. Although, through this method, efficiency may
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suffer, arbitrary exclusion in the discussion is not an option. When the meetings become too many
to manage, eventually, a less ambitious negotiation agenda must be set. Providing technical
assistance and capacity building could help WTO members not only for preparing them for the
negotiation but for the long run, it could be used to empower them to define their trade objectives
better, to integrate their objectives in development plans, and advance it in the international trade
negotiations, monitoring, and enforcement and shaping the internal regulatory policies.

In the litigation side, the creation of a check-balance on WTO adjudicating bodies is
needed. While others have proposed to have a special expert group that can evaluate the ruling of
the WTO, especially when important interpretation that implications on broader concerns are being
made or to have the WTO to open its hearing to the public, more importantly, the reform must
come from within the WTO itself. The WTO panel and Appellate must give more consideration
to the context of the WTO agreements, and as Steinberg explains, they should see the WTO
agreements not as if they have an exclusively liberalizing purpose but as contracts that embody
both liberal and illiberal purposes.

For the context of the AoA, some proposed changes include the elimination of the blue box
subsidy that serves no important policy function and the redefinion of the green box subsidy. A
more precise definition of the green box subsidy could avoid the abuse of the green box subsidies,
as shown on how some countries assign payments to an exempt box that actually belongs to the
amber box. Further, developing countries, including Indonesia as the coordinator of the G33 has
been raising its demand on the integration of rural development, special products, public
stockholding, and special safeguard mechanism. Learning from the previous experiences and with

the possibility that developed members would continue its significant subsidies despite the changes
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in the AOA, it is argued that the developing members deserve some "insurance policy™ to protect
them from unfair treatment.

Lastly, on this chapter, | have also argued that while some may assert that the agricultural
problems in developing countries are due to internal constraints such as poor infrastructures or
lack management tools to mitigate agricultural production risks or to respond to the disaster, and
limited financial ability to support the farmers, it is no excuse for an international trade regime to
make life more difficult for farmers in developing countries.

Besides changes in the WTO, in Chapter 6, | have also proposed some domestic changes
that Indonesia could do to develop its agriculture sector. This proposal stems from the following
points. First, it is worth reemphasizing that the WTO sets its freer trade principle above other things
despite its claim that it encourages development, and with its exceptional authority, the WTO can
easily push its members to open its market. Second, it is supported by the WTO jurisprudence that
shows that it does not take into consideration the policy concern when adjudicating a case. Third,
while the reform on the WTO is obviously needed, it will take time to do so because this will also
depend on the development of geopolitics. Thus, unless Indonesia wants to ignore the international
trade regime completely, which Indonesia has stated that it does not have the intention to do so, it
has to restructure its regulations on the importation of agricultural products. Indeed, aware of this
challenging position, the Indonesian government has chosen to significantly amend the challenged
measures to comply with the WTO rulings that are to provide more market access. In the middle
of the pressure of freer trade, Indonesia then must strengthen its effort in developing its agriculture
sector in order to become more productive and competitive, hence, helping more impoverished

farmers to compete.
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What Indonesia could do is to utilize the tools provided by the WTO, like the green box
subsidy that includes infrastructure. One of the critical problems Indonesia currently facing is the
irrigation system. Although development for irrigation in Indonesia continues, challenges such as
the need to increase production due to population growth, low irrigation efficiency, and most of
all the climate change are increasing too. Thus, maximizing water management is crucial in helping
the agriculture sector. Further, a significant number of researches have shown that the agriculture
sector in developing countries would be affected the most by climate change. This will eventually
hinder Indonesia's effort in achieving food self-sufficiency and improving farmers' welfares. Being
the fifth largest greenhouse gas emitter, Indonesia must put its effort into reducing its greenhouse
gas emissions. Although the agriculture sector is not the primary contributor to Indonesia's
emissions, the land-use that is closely related to the production of palm oil should be the main
focus of Indonesia's effort. Moreover, the government's support for the research and development
that are long known as underfunded is also needed to help farmers to cope with the impact of
climate change.

Besides focusing on the environment, the current program of Indonesia's subsidy is also
still problematic as it is reported the subsidized fertilizers have gone to the plantation instead of
the small farmers. Thus, the Indonesian government still has its homework on ensuring the
subsidized fertilizer will not go to the wrong hand. Lastly, more active coordination between
related ministries, in this case, the Ministry of Agriculture and the Ministry of Trade, is required
to help Indonesia to achieve its national objectives. Some of the clashes that became public display
the lack of coordination between the ministries, especially when it comes to the sectoral ego. While
the Ministry of Agriculture is tasked to protect millions of farmers and achieve food self-

sufficiency, one of the responsibilities of the Ministry of Trade is ensuring compliance of the
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domestic trade regulations with the international norms. A close and continuous discussion
between these ministries is critical in shaping synergy regulations. A far-reaching goal in the
agriculture sector is set, then both Ministries discusses the possible policy that can be used to
achieve the goal. Indeed, as acknowledged by the Indonesian Ministry of Trade, this case has
provided a valuable lesson about the necessary coordination between the Ministries that Indonesia

has been lacking.
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