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The most industrialized nation in the world is tweintry with the highest rate of
incarceration. Of over 2 million people incarcedaie the United States, over half of
those imprisoned are Black-Americans. This repoangnes the “War on Drugs” and the
policies and practices contributing to increasedioeration rates from a geographical
perspective with a focus on Washington State. €search examines if the incarceration
rates in the state are lining up with national dierand the contributing factors.
Washington State has a small African-American paipah of about three percent yet its
prison population aligns with national trends wilacks representing over 25 percent of
those incarcerated, 11 times their percentageeopdipulation. The war has been going
on for 30 years and for 30 years prison rates Bteadily risen across the country. The
“War on Drugs” is part of a long sustained pattefmhite dominance over Blacks. The
war that began in the 1980s is not catching thg &migpins its intended to. Instead,

prisons are filled with many nonviolent low-levdfenders with substance abuse



problems. Facing cutbacks Washington State offéenders alternatives to incarceration
with treatment as an option, but the policies aratiices of the state are not benefitting
disenfranchised groups. Through the “War on Drugsyployment, housing, and
educational discrimination have been legalized warthalready marginalized group
suffering the consequences. The War on Drugs lilaented the face of the prison

population, and is turning into a legalized forndedcrimination across the country.



The War on Drugs, and sentencing policies creatkdfothe war have redefined
criminality. With the US prison population reachiag unprecedented 2 million people,
the United States has the highest rate of incaroaramong the developed nations of the
world.! The War on Drugs and policies designed to be macéral in application are
unequally infringing upon the rights of minorityogips Looking at the composition of
prisoners, Black Americans represent 12 percetiteofJS population yet over 50 percent
of those incarceratedThrough historical analysis, this research examiheslifferent
factors contributing to increased prison rates agr®lack Americans. Using geography
as a factor, this research also seeks to examingheprison population in Washington
State differs from national rates. The adventef\tVar on Drugs has increased visibility
of drug-related issues.

Since the declaration of the War on Drugs, the damudrug law enforcement
increased substantialfyThe 1980s saw a surge in the number of peoplstaddor drug
offenses. In 1980, the number of arrests for diftenses reached 581,000; by the year
2005, that number more than tripled, reaching 1 @8barrests for drug offensédn the
30-year span since the War on Drugs began, the aewuaflpeople incarcerated for drug

offenses has increased 1100With the prison population expanding so vastlgréhare

! Adam Liptak, “U.S. Imprisons One in 100 Adults,fRet Finds,”New York TimesAccessed on February
227, 2009 <http://www.nytimes.com/2008/02/29/us/28pm.html?_r=2>
Ibid

% Marc Mauer and Ryan S. King, “A 25 Year Quagmiree War on Drugs and its Impact on American
Society; The Sentencing ProjecBeptember 2007page 2.

* FBI, “Crime Statistics,'Crime in the United StateAccessed on January 15, 2007
<http://lwww.fbi.gov/stats-services/crimestats>

®> Mauer and King, “A 25 Year Quagmire: The War omu@s and its Impact on American Socfetgp. cit.,
page 3

Michelle AlexanderThe New Jim Crow: Mass Incarceration in the Ag€olorblindness(New York :
Perseus Distribution, 2010), page 12

Michael Tonry and Mathew Malewski, “The Malign Eéfe of Drug and Crime Control Policies on Black
Americans,”Crime and Justic87, No. 1 (2008): 12.



now questions of whether the US’s current formrofgdcontrol is effective, if the war on
drugs can be won, and what factors are allowingligparity in sentencing?

Many factors converge with one another to deterraiperson’s likelihood of
imprisonment. Looking at information taken to gatheest and imprisonment rates,
factors such as socioeconomic status, educatiewnel, [poverty, and race can intertwine
with one another so much that at times one careparate one aspect from another.
Research on social stratification finds contempodaig and crime control policies to be
part of a sustained historic pattern of White poaitand economic dominance over
Blacks® In examining the composition of the prison systém,issue of poverty is
important to acknowledge but for purposes of tlaggy race will be the causal factor
used in investigating inequality in the drug war.

The War on Drugs is not designed to be racist tareebut laws created in
conjunction with the War on Drugs have increaseditiprisonment rates of Blacks.
Across the United States, the War on Drugs hasggththe face of American prisons.
To understand the present condition of Black Ansaricincarcerated in the criminal
justice system, one must understand the histotlyeohation which exhibits a pattern of
White dominanceAlthough overt forms of racism are no longer legalt socially
acceptable, covert forms remain present in theigahjustice system. Present-day
America has taken great strides from institutiazediracism against minorities such as
the institution of slavery, Jim Crow, and Black @sdbut the application of justice

remains an area of contention.

® Michael Tonry, “The Social, Psychological, andiffcal Causes of Racial Disparities in American
Criminal Justice SystemCrime and Justic89, No. 273 (2010): 1-21
Angela Y. DavisAre Prisons Obsolete(New York, Open Media, 2003)



Black-Americans arrived to the United States aguace of slave labor. After
slaves gained their freedom, the criminal justigstesm became an instrument in
containing Blacks, both politically and sociallyoday, the three decade old War on
Drugs provides a contemporary mechanism of poliaaa social control working to

keep Black Americans suppressed.

Foundation of the Disproportioned Criminal Justi8gstem

White dominion over Blacks has existed since thunétng of the country, and
although the mechanisms change the basic attribemesin the same. The current War
on Drugs disproportionately places hundreds of$hads of Blacks behind bars each
year. Slave labor shaped the Southern economy and #&tesrg ended, criminal justice
became an alternative system that continued Wbiteirdon over Blacks.

After the Civil War, African-Americans gained fremd, “but laws were passed to
ensure they remained subjugated and bound by watiterity. African-Americans were
free according to the law but using social law, likatings, lynching, murders, and
psychological abuse” continuédEager to maintain their dominion over Blacks,
beginning in 1865, White legislatures enacted Bl@okles to control the lives of former
slaves. Of over 1200 prisoners leased out in 187&@a, Blacks represented all but 115

of the prisoner§.Black Codes regulated the civil and legal rigHtthe Black Americans.

7Joy Degruy LearyPost Traumatic Slave Syndrome: America’s Legadnaluring Injury and Healing
(Portland: Uptone Press, 2005), 83

8 Jaron Browne, “Rooted in Slavery: Prison Labor Bitplion,” (Urban Habitat / Race Poverty and the
Environment) Accessed on March 1, 2009 <http://www.urbanha&litg/node/858



The criminalization of Black Americans led to acr@ase in the prison
population. With slavery abolished, creating andoting laws that legally maintained
inequality ensured that Whites could continue todé from a form of white privilege.
Through the 14 Amendment, slavery shall not “exist within the téa States, or any
place subject to their jurisdiction.” But, builtethe 13th Amendment (1865) is a clause
that states that slavery is abolished, “except@sndgshment for crime.” Once slavery
ended, southern states introduced the system ofatdeasing to regulate relationships
between private individuals and to control the agayion of freedon. The state
established rights for Black Americans while maimtay structures of racism.

Southern Whites legitimized slavery through theilidf in white supremacy.
Under slavery, slaves engaged in back breakingigdiyiabor, farming and cultivating
products such as tobacco and cotton, and Whites thoughgehetic disposition of
Blacks made them better suited for physical laBoemised on the notion that the law
applied to all convicts equally, after slavery flystem of convict-leasing came into
existence. Through the system of convict-leasinit¥g continued to rely upon Black
labor on Southern farms, in the railroad and cowsion industries. Blacks worked on
chain gangs in greater proportions than non-Bla®Bhe imprisonment of thousands of
Blacks through convict-leasing served to beneétstate and perpetuated a pattern of

Black suppression.

This historical background links current trendsitpattern of racial inequality and

oppression. Although the justice system is suppts®e “colorblind,” an intensive

% Kim Gilmore, “Slavery and Prison—Understanding @ennections Social Justice27 (2000): 195-206.
10 Alex LichtensteinTwice the Work of Free Labor: The Political EconoafiConvict Labor in the New
South(London: Verso, 1996), 3-10.
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study of that system by Michelle Alexander shovat this not. Convict-leasing laid the
foundation for the disproportional imprisonmentAdfican-Americans, and with time the
criminal justice system, continued to negativelypaut the lives of millions of Blacks.
Blacks trying to escape their conditions of beimggdminated against in the South began
to migrate North in the 2Dcentury, only to find the same barriers to theiegration.
Blacks relegated to the most menial jobs suffeig bnemployment rates across the
country. With time, Blacks concentrated into arefgoverty contributed to growing
crime rates in the city. Unemployed Blacks engagmitjegal activities remain more
likely to be arrested and convicted for their cririeUp until the 1980s, the homicide
rates for Blacks remained drastically higher tHarates committed by every other
group’? Surging crime rates contributed to the creatiothefget tough on crime

legislation.

Getting tough on crime
Minorities have often been mistreated and targbtsduse of race, religion,
gender, sexual orientation and a host of othertieslIn a time of tension about race
and equality, the Civil Rights Movement that gaimeadmentum in the 1960s generated
political upheaval in which the public challengedmy societal norms. In the 1970s,
reform in sentencing statutes became a major dneational debaté® “Legal scholars

and political leaders have expressed discontehtevicessive disparities in the sentences

| ee Bernstein African Americans and the Criminal Justice Sys(EmoQuest LLC: Cambridge, UK,
2009) 16-18. Accessed February 2, 2010
<http://gateway.proquest.com.offcampus.lib.waskingtdu/openurl?url_ver=239.88-
122004&res_dat:xri:bsc:&rft_dat:xri:bsc:ft:essay:3(]BlEE>

Ibid
13 Joan Petersilia and Peter Greenwood, “MandatdspfiSentences: Their Projected Effects on Crime
and Prison PopulationsThe Journal of Criminal Law and Criminology ,§2978): 604.



imposed and served under present statutes. Itdesrepeatedly shown that persons of
similar criminal history convicted of similar criraare treated differently* Outraged

by increased crime rates, the public associatadialdeniency with growing crime rates
in the United States.

Following deindustrialization, Black unemploymeaached an all-time high,
which also correlated with an increase in crimeniylawanted the government to “get
tough” in the courtroom and protect the public fronminals by incarcerating the
criminals for longer periods of time. Legal advasahoped to deter criminals from
committing crimes by instilling the fear that conttimg the crime will guarantee a harsh
sentence once caught.

Policymakers sought to alter state codes with tpelof assuring “more certain
and equal justice'® State legislators broke crime and sentencing datencategories,
i.e., violent (rape, homicide, kidnapping), burglaosr other felonies (auto theft, drug
offenses) allowing for sentencing to be based ertyhe of crime committed. For
purposes of this research, the focus will be oy dffenses. With the new statutes
enacted, mitigating circumstances such as socinesunix status or unknowingly living
with a person that sold drugs no longer matteredlee sentencing depended on a set of
uniform standards.

Through rhetoric of the 1970s legislation, the t®greated the Federal
Sentencing Act to “impose rationality and to redderimination and other disparities

in criminal sentencing for non-capital casésThe new legislation created a set of

bid

% 1bid, 605

®susan M. Klein and Jordan R. Steiker, “The SeawclEfjuality in Criminal SentencingThe Supreme
Court Review 20022002): Rev 223.



sentencing guidelines that supposedly ensuredidgfahdants in similar situations get
treated similarly.

Under the previous system, judges had used a deehbdf unguided discretion in
determining who and how a person gets sentencealdome, creating disparity in
sentencing. Many felt the only way to promote etfyah the justice system entailed a
set of comprehensive guidelines used by adminissan determining sentencirig.
Without guidelines, “judges (or juries) are freartplement any particular theory to
which they subscribe, or, worse, to indulge in dwuis discrimination Courts and the
decisions made within them hold someone’s lifegirthands and the public did not
want the courts to go unchecked or be open to basthese reasons along with other

forces at work as well, came the introduction ohdetory guidelines in sentencing.

The Reagan Era- Political rhetoric surrounding treation of the War on Drugs

Policies created by President Ronald Reagan iruachpn with the War on
Drugs had significant implications for US crime tmh Under President Reagan,
punishment for crimes related to drug use becagreasingly significant. A time of
political upheaval, the 1980s brought the impleragonh of new policies that changed
the composition of the jail population.

President Reagan came into office, as all Presderith political agendas in
mind. The nation attempted to recover from a raoassvhile unemployment rates

remained high and urban crime rates rose. Amidssfef increasing crime rates, Reagan

7 |bid, page 224-225.
18 | bid



placed an emphasis on crime control as a meanstirig the nation back to its founding

principles. In Proclamation 4925, Reagan stated,

The rule of law is fundamental to the preservatiérthe democratic
principles and ideals that law-abiding Americanser@h. Our

commitment to criminal justice goes far deeper tlwam desire to

punish the guilty or to deter those consideringaaléss course. We
must never forget that our laws represent the ctblie moral voice of a
free society -- a voice that articulates our shdreliefs about the rules
of civilized behavior, and reflects our basic ppEcé¢hat men and
women should be treated as free individuals, resipten for the

consequences of their action. When we countenameesuffering of

innocent victims of crime, we thus threaten to undee the faith of

our citizens in a legal system that lies at therthe& much that is

unique and precious about our Nation itself. Wenocamfford for law-

abiding Americans to lose that faith. At a time wheime remains a
serious national problem, we must be ever-moreomsah our pursuit
of law and justicée?

Political rhetoric surrounding Reagan’s Presideiheys placed a focus on the nation’s
crime problem and the need to restore law and dodeociety.

In a radio address to the nation concerning fédietay policy, both the President
and his wife Nancy Reagan referenced the growimgd'@pidemic” plaguing America.
Mrs. Reagan said that “few things in my life haxightened me as much as the drug
epidemic among our childreA*Mrs. Reagan placed an emphasis on drugs being
partially responsible for the degradation of sogiét that drugs caused people to lie,
steal, and hurt one anottféDuring this radio broadcast President Reagan began
place an emphasis on the strategies being implemdayt his administration for the

prevention of drug abuse and trafficking.

19 «proclamation 4929 -- Crime Victims Week, April 9827 The Public Papers of President Ronald
W. Reagan Ronald Reagan Presidential Libradccessed 15 May 2011
<http://www.reagan.utexas.edu/archives/speeches/Q88287d.htm >

“Radio Address to the Nation on Federal Drug Poligyober 2, 1982, The Public Papers of President
Ronald W. ReaganRonald Reagan Presidential Library. Accesseiay 2011
<http://www.reagan.utexas.edu/archives/speeche#/068287d.htm>
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The President told of his administration’s strgtefy“beefing up the number of
judges, prosecutors, and law enforcement pedplie’placing an emphasis on the
changes the administration had made, which includ&ty military radar and
intelligence to detect drug traffickers, the Prestdset the foundation for “getting
tough” on crime, a slogan that contributed to iasreg incarceration rates. In a speech

concerning drug policy, the President stated,

Previous administrations had drug strategies, eyt tidn't have the
structure to carry them out. We now have that stinec.. The mood
toward drugs is changing in this country, and tlemmantum is with us.
We're making no excuses for drugs -- hard, softitberwise. Drugs
are bad, and we're going after them. As I've safdre, we've taken
down the surrender flag and run up the battle ffagl we're going to
win the war on drug®

In his The War on Drugs, Reagan introduced key lamgscalled on the American
citizenry to defend their country against the thiagadrugs.

The “Drug War” produced enemies that had the faéesug lords, drug pushers,
and corrupt politiciané? In fighting the enemy, policy and enforcement bregatake on
new agendas. The laws undertaken in winning theregefined the criminal justice
system.

Under the Reagan administration, the 1980s pratiogor federal anti-drug
bills that drastically changed sentencing laws. T84 Sentencing Reform Act had the
goal to “reduce unwarranted disparity, increaséagdy and uniformity, and correct
past patterns of undue leniency for certain caiegaf serious offense$> Using the

guidelines, defendants convicted of similar offenaéh similar aggravating and

2 bid

% bid

24 Susan Mackey-Kallis and Dan Hahn, “Who’s to Blaorethe Drug Problem? The Search for
Scapegoats In the War on Drug€8mmunication Quarterl42, no. 1 (Winter 1994): 1-22.

% Amie Nielsen, “American Attitudes Toward Drug Reld Issues from 1975-2006: The Roles of Period
and Cohort Effects Journal of Drug Issued0, no. 2 (April 2010):464.
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mitigating factors, received presumably just anmbprtional sentences.

The 1984 Sentencing Reform Act established semgmeovisions designed to
alleviate the problem of unwarranted sentencingatiies. It reformed the federal
system, “(1) by dropping rehabilitation as onelsd goals of punishment; (2) creating
the US sentencing Commission and charging it wstaldishing sentencing guidelines;
(3) making all federal sentences determinate; iid)authorizing appellate review of
sentences® The Anti-Drug Abuse Act of 1986 and the Anti Draguse Act of 1988
created definitions for mandatory sentences andeikfvhat constitutes drug
trafficking.?®> The introduction of these three key bills drasticaltered the criminal
justice system. The War on Drugs called for inceddsinding, stricter law enforcement
policy, and increasing penalties for drug use aes3’ These bills led to an increase in

the prison population, both at the national antthatstate levels.

Laws that changed the face of prison
To implement the goals of the Sentencing Reform) Bongress created the
United States Sentencing Commission as an indepeadency of the judicial branch.
The seven member panel appointed by the Senatestsookbipartisan judges and non-

judges, experts in the criminal justice aréh#@he overarching goal of the Commission

% |bid

%" Lisa M. Seghetti and Alison M. Smith, “Federal &ewing Guidelines: Background, Legal Analysis,
and Policy Options,Congressional Research Service Report for Congrésse 2007. Accessed May 12,
2011 <http://www.fas.org/sgp/crs/misc/RL32766.pdf>

%8 «Report on Cocaine and Federal Sentencing Policp@h&,” The National Legislative and Law
Enforcement Response to Cocairiénited States Sentencing Commission. AccessediMa2011
<http://www.ussc.gov/Legislative_and_Public_Affa@sngressional_Testimony_and_Reports/Drug_Topi
€s/199502_RtC_Cocaine_Sentencing_Policy/CHAP6.HTM>

# Nielsen, “American Attitudes Toward Drug Relatedues from 1975-2006: The Roles of Period and
Cohort Effects,” op.cit., page 465.

% |bid

% Ibid
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consists of determining the appropriate types andths of sentences for more than
2000 federal offenses. Of the federal offensesgtlare over 60 criminal statutes that
contain mandatory minimum penalties, yet of thes&@utes only four typically result in
conviction; the four relate to weapon and drugmsts>? The majority of non-violent
offenders in prison today are there for crimesteeldo drugs. Mandatory minimums
are contributing to a prison population of non-gial offenders.

Although crime rates in the United States havenliBereasing since the early
1990s, the rate of imprisonment continued to ineeeaith mass incarceration remaining
an epidemic. Mandatory sentencing looks at a siag@gavating factor and undermines
the discretionary powers judges once used in lgp&irthe different factors that may
explain why someone engaged in a criminal activity.

The power to determine if an offender will be geat rests in the hands of the
prosecutor. Mandatory minimums transfer power ftbmcourt to the prosecutor.
Nationally, 85 percent of cases that reach a prasedo not proceed to triaf.
“Sentencing ranges for drug offenses sentencedrihddederal sentencing guidelines
are determined by drug quantity and type, the pi@sef aggravating factors (e.g.
aggravating role, weapon involvement) and mitigatectors (e.g. minor role), and the
offenders criminal history* Prosecutorial preference allows for discrepancy in

sentencing, with some individuals being senten@seét on mandatory statutes and

%2 |bid

33 «Special Report to Congress: Mandatory Minimuma?ees in the Federal Criminal Justice System
August 1991,'United States Sentencing Commissidocessed January 2, 2012
<http://www.ussc.gov/Legislative_and_Public_Affa@sngressional_Testimony_and_Reports/Mandatory
_Minimum_Penalties/199108 RtC_Mandatory Minimumitm

34 “Report to Congress: Cocaine and Federal Sentgrtiticy May 2007, United States Sentencing
CommissionAccessed January 2, 2012,
http://www.ussc.gov/Legislative_and_Public_Affashgressional_Testimony_and_Reports/Drug_Topic
s/200705_RtC_Cocaine_Sentencing_Policy.pdf
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others in similar circumstances not being sentebeseéd on the minimunis.

The Anti-Drug Abuse Act of 1986 established theib&ramework of statutory
mandatory minimum penaltié8As a result of the 1986 Act, first-time offendeosifid
with certain quantities of certain drugs face maodasentences. Under the act the
possession of 5 grams of crack cocaine requirega/éar mandatory minimum penalty
for a first time trafficking offense, the same mhment as possession of 500 grams of
powder cocainé’ It takes 100 times more powder cocaine to triggersame
mandatory minimum penalty, and this penalty stmects commonly referred to as the
100-to-1 drug quantity ratio. The penalties aratzd to be equal in nature but are
proven to be unequal in application.

Crack cocaine is typically a drug used by poogrstimers. Current crack
cocaine penalties mostly impact minority grodpalthough the rate of crack cocaine
use has been declining, the vast majority of crdfdnders are Black. In 1992, 91.4
percent of crack offenders were Black, and by 28063 percent of offenders were
Black, while the proportion of white offenders iR was 3.2 percent and by 2006 rose
to 8.8 percent® Persons prosecuted for crack cocaine face inaiqemealties. Black
adults are four times more likely to be under tberexctional control of the criminal
justice system than Whites.

The current quantity-based penalties overstatbanmfulness of crack cocaine as

compared with powder cocaine, and are broadly swwgegrross whole groups of

% “Special Report to Congress: Mandatory Minimuma?ees in the Federal Criminal Justice System
August 1991,” op. cit.
% “Report to Congress: Cocaine and Federal Sentgiificy May 2007,0p. cit, Chapter 1.
37 i
Ibid
3 |bid, Chapter 2.
% Ibid
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people, leading to the imprisonment of low-levdeatiers*® Mandatory minimum
sentences create harsher sentences for low-leaeh cocaine offenders when compared
with major drug dealer¥.Imprisoned federal crack cocaine offenders coestht serve
longer sentences than powder cocaine offenderghandlifference has widened since
199242 “Between 1997 and 2004, the difference in avessgeences was relatively
stable, with crack cocaine sentences between 49ctpt and 55.8 percent longer than
powder cocaine sentencéd.’But mandatory minimums imposed to catch higheelle
offenders are instead filling prisons with low stréevel dealers. Despite its intent,
mandatory minimums create disparities in incareenatates, with Blacks being the

most incarcerated group in the country. The lawesdasigned to apply to all criminals

equally yet, Blacks are imprisoned at higher rates.

The Public Outcry toward Getting Tough on Crime
Before the declaration of the War on Drugs, Blagmesented about one third of
those in prison, but by the mid-1990s, Blacks giewepresent over 50 percent of those
imprisoned** Today, African-Americans are overrepresented énptfison population in
that they are seven times more likely to be imprigbthan White§> Shifts in law
enforcement practices over the last three decaales dreatly affected the criminal

justice system, while the public perception of dusg has greatly influenced changes in

policy.

“O|bid, Chapter 1.
*L“Special Report to Congress: Mandatory Minimuma?ees in the Federal Criminal Justice System
August 1991,"op. cit
“2«Report to Congress: Cocaine and Federal Sentgrificy May 2007,bp. cit, Chapter 1.
43 1pi
Ibid
a4 Alexander,The New Jim Crow: Mass Incarceration in the Ag€olorblindnessop. cit.
45 ;i
Ibid

Angela DavisAre Prisons Obsote? op. cit.
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The 1980s represented a time of social outcry agditug use. As the crack
epidemic hit major cities, political hype surroumglithe “crack problem” led the public
to demand action. The incidence of cocaine uskqukim 1983 with 1.5 million new
users reporte®f Increasing media, police, and public attentiomeissed crack use with

the rise in crime and spread of H A 1986 Gallup poll asked Americans,

‘Which one of the following do you think is the M@Serious problem
for society today: Marijuana, alcohol abuse, herorack, other forms
of cocaine or other drugs?’ At 42%, "crack" anch&tforms of
cocaine" beat "alcohol abuse" by eight percentagetp-- even though
there are far more alcoholics than crack addfcts.

Responding to the public outcry, politicians intnodd policies designed to combat the
drug problem by incarcerating threatening individuenany of them being people of
color.*®

Public intolerance of drug use tended to hold BlAokericans responsible for
rising crime rates. The incidence of serious crpaaked in 1981, when Blacks
committed 40.4 violent crimes per 1,000, compaceti®L 7 violent crimes per 1,000
committed by Whiteg® Following World War 1I, crime rates hovered betwe¥8 and
116 per 100, 000 people, or approximately one g#QP* Prior to the 1980s crime

remained relatively stable. Following policy chasgieat came with the “War on Drugs,

6 “Trends in Initiation of Substance Us§§AMHSA an agency in the Department of Health and Human
Services, Accessed June 16, 2008
<http://lwww.oas.samhsa.gov/INHSDA/2k1NHSDA/vol1l/Cteap.htm>

“"David F. Musto,The American Disease: Origins if Narcotic Contfblew York: Oxford University
Press, 1999).

Nielsen, “American Attitudes Toward Drug Relatsddes from 1975-2006:The Roles of Period and
Cohort Effects ,0p. cit.,464.

Alexander.The New Jim Crow: Mass Incarceration in the Ag€olorblindnessop.cit.

“8 Jennifer Robison , “Decades of Drug use: The “8ai “90’s,” July 9, 2002, Accessed May 5, 2011”
<http://www.gallup.com/poll/6352/decades-drug-ufs-80s.aspx>

*9 Michael Tonry, “The Effects of American Drug Polion Black Americans, 1980-199&uropean
Journal on Public Policy and Researdhno. 2: 36-40.

*0“Trends in Victimization by RaceBureau of Justice and Statistjgsccessed May 13 2011
<http://bjs.ojp.usdoj.gov/content/glance/tablesétab.cfm>

*L Elliott Currie,Crime and Punishment in Ameri¢iiew York: Metropolitan Books, 1998), 2-5.
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over 30 percent of those incarcerated reportedgngan drug use prior to their
involvement in criminal activity? The association of drug use with crime created
increased pressure from the public to take actyainat the drug epidemic. The War on
Drugs inadvertently turned disadvantaged minonmtugs into the enemy of the war,
with Blacks in particular associated with risingwe rates.

Although the 1980s saw a decrease in drug useeogutinerican public, national
attention on drug related issues increased substgrt Politicians and the public began
to advocate toughened drug laws and enforcemeitigsil* Since the War on Drugs
began, policies created with the intention of detgrpeople from buying and using
drugs has contributed to an increase in the numiygeople in jail for crimes related to
drug use and distribution. The number of drugsasrerior to the declaration of War on
Drugs stood at 580,900, but almost 10 years aftacteng the War on Drugs, the number
grew to 1,361,700 arrests by the year 1989, whitgiouing to rise”>

The War on Drugs is significant in reshaping the/ Wanericans respond to
crime. Responding to a perceived problem of in@éakug abuse and increasing levels
of crime, the war on drugs led to a shift in goveemt funding, putting an emphasis on

drug enforcement rather than prevention and treattifie

*2Drug and Crime FactsBureau of Justice and Statistjgsccessed May 13 2011
<http://bjs.ojp.usdoj.gov/content/dcf/duc.cfm#dmedated>

> “Trends in Initiation of Substance Us&§§AMHSA an agency in the Department of Health and Human
Services. June 16, 2008 <http://www.oas.samhsiNgtSDA/2kINHSDA/voll/Chapter5.htm>

> Mauer and King, “A 25 Year Quagmire: The War oru@s and its Impact on American Societyy. cit.
*“Drug and Crime Facts: Drug law violations — Emfement,”Drug and Crime FactsBureau of Justice
and Statistics, Accessed May 13 2011 <http://ljsusdoj.gov/content/dcf/tables/arrtot.cfm>

56 Alexander,The New Jim Crow: Mass Incarceration in the Ag€olorblindnessop. cit.

Angela Y. Davis,Are Prisons Obsote?, op. cit.

Mauer and King, “A 25 Year Quagmire: The War on @and its Impact on American Societgp. cit.,
page 3
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Drug Use in the United States

Since the 1980, the rates at which people use dvags actually been declining.
However, the rates of people imprisoned for crimsdgted to drug use and distribution
have steadily risen. Looking at statistics takemftheSubstance Abuse and Mental
Health Services Association (SAMSHA), there is no statistically significant difference
in the rate of illicit drug use among any racial/ethnic groups, except for Asian-
Americans who use drugs at lower rates than all other groups.57 In 2010, among
persons aged 12 and over, 3.5 percent of Asian-Americans engaged in drug use,
among Pacific Islanders and Native Hawaiians the rate stood at 5.4 percent, among
people reporting two or more races the rate reflected 12.5 percent, among Native
Americans the rates showed 12.1 percent, among Blacks 10.7 percent, among
Whites 9.1 percent, and Hispanics 8.1 percent.>8 Looking at the different racial
groups that are representative of the United States, Blacks do not engage in more
drug use than most other groups yet they are imprisoned at greater rates than any
other group.

Policies practiced by the police also contribute to the mass incarceration of
Blacks both nationally and regionally. Selective enforcement of drug laws is also a
contributing factor to racial disparities in sentencing.>® Factoring in geography, the

place one lives also determines the likelihood ghpérson will be incarcerated at some

>" “Results from the 2010 National Survey on Drug lded Health: Summary of National Findings)’S.
Department of Health and Human Servicagbstance Abuse and Mental Health Services
Administration Center for Behavioral Health Statistics and Quality, Accessed September 2011
:Shttp://WWW.samhsa.gov/data/NSDUH/2k10Results/W@tﬂW/ZklOResults.pdf>
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%9 Paul Butler, “The People, One Hundred Years ofeRawd Crime, The Journal of Criminal Law and
Criminology 100, No.3 (2010):1059.
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point in their life, with Southern states hostimgre of the highest incarceration rates in

the country®®

Examining the Case of Washington State

The next section of this paper will look at the “ke Drugs” and rhetoric
surrounding the creation and sustaining of thetiwarugh the lenses of race and
geography with a particular focus on the state asWhgton. The “War On Drugs” is a
political slogan created to advance political atis of the 1980s, and in response to the
crack epidemic. The previous sections of this pagamined the “War on Drugs” from a
national perspective. Policies created as a regponhe “War on Drugs” brought
harsher sentencing penalties, resulting in Blaekgiisg longer sentences for crimes
related to drugs. The war also led to a shift megoment funding, putting an emphasis
on drug enforcement rather than prevention andnrexat. The Black population in
Washington State is low, but disparity in sentegdor drug crimes allows for the
imprisonment of high numbers of Black Americansoiigh all races in Washington use
illegal drugs at similar rates, the state’s rekdinsmall number of minorities are still
more likely to be the target of law enforcementagffs.®*

In fact, according to the National Survey on Drugeldnd Health, drug use in
Washington State is among the ten highest in thatcp. A 2008 survey found that 9.59

percent of Washington residents reported illictgluse in the past month while the

% pew Center on the States, “Gne1: The Long Reach of American Correctiorgw Charitable
Trusts, Accessed June 2009, <http://www.pewtrusts.orghwark report_detail.aspx?id=49694>
®1 Ibid, page 1049-1050.
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national average stood at 8.02 per&éi looking at deaths related to drug use, ate rat
of 15.5 per 100,000, Washington State drug-induladhs exceed the national average
of 12.7 per 100,000. Rates of drug use in Washm@tate contribute to the growing
problem of drug distribution and rising incarcenatrates in the state.

In Washington, methamphetamine use has steaddy oser the course of the
last decade, while the rate at which people aregisoped for methamphetamine
possession/ distribution remains relatively staBlecording to the Washington State
Division of Alcohol and Substance Abuse, treatnamission for methamphetamine
abuse rose from 980 in 1994, to 5,700 by the y@ai 2® During that same period,
admission rates per 100,000 increased from 18 #°8ethamphetamine use has
increased fivefold in the most recent decade alon@/ashington State, the principal
distributors of methamphetamine are Whites. Yesé¢harrested for drug distribution are
more likely to be arrested for crimes related &ckrdistributior> A 2002 study for the
Seattle Needle Exchange program found that whiegposed 69 percent of users who
exchanged needles for crack cocaine. Blacks, reptiag 15 percent of crack cocaine
users, get arrested at a rate of 63 percent, wdhiies only get arrested at a rate of 26.3

percent despite their higher us&fe.

Washington laws Contribute to Disparaging Senteméhatterns

62 «washington Drug Control Update Office of National Drug Control Policie#\ccessed March 21,
2012, <http://www.whitehouse.gov/sites/defauktdildocs/state_profile_- washington.pdf>
83 “washington Drug Threat AssessmentS Department of JusticAccessed February 22, 2012,
6<4http://WWW.justice.gov/ndic/pubs3/3138/3138p.pdf>
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Prior to 1981, Washington’s sentencing laws gadgés and correctional officers
unconstrained discretidfi.Judges could select prison or probation for camedidelons
with very few mandatory terms of imprisonment. 7%, King county prosecutor
Christopher T. Bayley began to advocate a depaftane the individual treatment model
for sentencing® The legislature began to demand more accourtiabilid to move away
from programs allowing for disparity in sentencing.

In 1981, Washington established the SentencingrRefat (SRA), which
provides “determinate and presumptive guidelinestfe sentencing of adult felon§™
The system of determinate sentencing, used todaylyyl4 states, allows judges to use
standard legislatively-adopted sentencing gridsngentencing convicted offenders. The
SRA requires that sentences be based on the ctimsgtary of the offender, i.e., their
likelihood to re-offend, and the seriousness ofdfiense, i.e., was the crime violent or
non-violent’® The legislature designed the guidelines with thal ¢p decrease disparity
in sentencing for people with similar histories.

Since the passing of the Sentencing Reform Actptls®n population in
Washington State has risen. Adult incarceratioesreemained relatively stable in the
years 1925-1980. However, between 1980 and 20@0aeration rates jumped 125
percent’* The United States as a whole saw a 220 percergase in imprisonment rates

since 1980, making Washington’s rate about halfgitéonal rate, at 55 perceftin

" David Boerner and Roxanne Lieb, “Sentencing Reforthe Other WashingtonCrime &Justice28
(2001): 72-74.

®® |pid

% Rodney L. Engen, Randy R. Gainey, Robert D. Cfigkh and Joseph G. Weis, “Discretion and
Disparity under Sentencing Guidelines: The Rol®epartures and Structured Sentencing Alternatives,”
Criminology41 (2003): 100
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2002, drug offenders made up 21 percent of thepm®pulation, a figure that remains
relatively stable. Washington'’s reliance on sentemalternatives may be a factor in why

the states imprisonment rates do not align witlonat rates.

Alternatives slowing Washington prison growth

With prisons facing overcrowding and increased esps, Washington
established alternatives to incarcerating non-wintéfenders. Washington’s SRA
provides opportunities for offenders to be sentdrmgside of the criteria established by
mandatory minimums. In Washington, mandatory mimmaiare reserved for murder in
the first degree, assault in the first degree,rape in the first degre. In looking at
crimes related to drug possession and distribuéidayw under the SRA called the
Alternative Sentence Conversion, allows judge®inave “total confinement”
sentencing which is, continuous incarceration feetof amount of time, and instead
impose partial confinement, which can include walease, home detention, or
sentenced to a work crew, in lieu of serving ansigimum amount of time imprisonéd.

Washington’s sentencing reform allows for dispairtgentences in that
prosecutors are allowed discretion in bringing gear Guidelines are voluntary and
effective only in so far as prosecutors use th&Rrosecution in Washington is
decentralized and one can see regional differenga®secution rates. Prosecutors are
accountable to the districts upon whose votes ttelgy® The majority of Washington’s

population is concentrated on the western portidhestate, particularly the King and

3 Boerner and Lieb, “Sentencing Reform in the Otharshington, op.cit., 105.
" Engen, Gainey, Crutchfield, and Weis, “Discretiond Disparity under Sentencing Guidelines: The Role
of Departures and Structured Sentencing Alternafivep. cit.,106.
;z Boerner and Lieb, “Sentencing Reform in the OtMashington, op. cit, 20-121.
Ibid
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Pierce county areas. Convicted felons serve losgetences in King county. King
County has consistently maintained a policy ofneoiucing drug sale charges to
possession. The drug dealer conviction rate iseBdemt, while the rest of the state
convicts drug dealers at a rate of 30 perééRolicies adopted by King County allow for
the incarceration rate to be higher than the enta’®

In 1985, King county prosecutor Norm Maleng, whoved for 28 years, began to
advocate tougher sentences for crimes relatecup’din a bid to get re-elected and in
response to the national outcry on the war agdings, Maleng’s political attention
turned to the harm caused by crack cocaine inquéati. Passed in 1981, under the
Sentencing Reform Act the initial sentence rangal@&ivery of Schedule 1 drugs, such
as heroin and cocaine, called for a prison senteht2 to 14 months, while first time
offenders received a sentence of zero to 90 dagerdfnement® Maleng advocated
that those who “deal” drugs deserve prison, andedor increased sentence severity.
The King County Council adopted his amendment B91%resumptive sentences ranges
for first time offenders increased to between 2d 2n months, and a 24 month
enhancement gets added to those who delivered ditlga one thousand feet of a
school or parl! With this amendment, imprisonment rates begaiséo r

In 1991, the Washington State Department of Caoestproposed the Drug
Sentencing Alternative (DOSA), in response to camower people with chemical

dependencie§? Under DOSA, the standard sentence is split betyeisnn confinement
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and community custodi? DOSA can only apply to two categories, drug offensd
convicted for small amounts of a controlled substaand drug-involved property
offenses’

Special drug enforcement sentencing alternativeshate an option of drug
treatment in conjunction with a prison sentenced@&OSA, judges are authorized to
impose a prison sentence of one half the stan@agkr followed by one year of
community based drug treatment. Those who violage tonditions, return to prison for
the remainder of their standard sentefice.

DOSA is shown to decrease recidivism rates by 50gme yet some question the
validity of the bill in that it allows for judiciadliscretion in who gets a DOSA sentence.
Whites are more than twice as likely to receiverteance below the presumptive range
and are sentenced below the range at a rate c#r88mqt, whereas Blacks are sentenced
below the range in only 15 percent of ca¥es.

Another SRA includes the First-Time Offender Wajwehich allows judges to
order treatment or rehabilitative programs in leéyail time, as long as the person is not
convicted of a drug delivery, or a violent or séfense. Sentencing alternatives allow for
offenders to be rehabilitated and to create otharswor courts to deal with offenders
outside of imprisonment. In 1999, the legislatui@dified the alternative sentencing
provision and included Work Ethic Camps. Sentenceker one year could be converted

to partial confinement, and in lieu of a prisonte@ce workers can instead be sent to

8 Steven Aos, “Washington’s Drug Offender Sentenditgrnative: An Evaluation of Benefits and
Costs,” OlympiaWashington State Institute for Public Poli@ocument No. 05-01-1901( January 2005):
1.
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8 Boerner and Lieb, “Sentencing Reform in the Otvarshington,’op. cit, 99.

% Ibid, 125.

23



Work of Ethic Camps, in which convicts participatecommunity service. One day of
confinement converts to eight hours of communityise. Defendants and their
attorneys preferred the option because it call$efss confinement time. Judges and
prosecutors preferred the option over drug treatecause it was simple and flexible.
But sentencing alternatives slowly reintroducea@ison that allowed for certain
minority groups to be overrepresented in the prisopulation.

Sentencing alternatives allow for judges to makasilens outside the standard
range and may therefore be contributing to unwaedheentencing disparities, in that
African-Americans are convicted at higher ratesitbéer racial group¥. Judges in
Washington are allowed to sentence outside thelatdrrange under “substantial and
compelling” circumstances, provided they can prihwa sentencing under the standard
sentencing guidelines is considered inappropffaeceptable reasons for sentencing
outside the standard range include examining tgeegeof harm inflicted, defendant’s
blameworthiness, efforts by a defendant to assigttan, and a victim’s role in
precipitating the crim& Structured alternatives emphasize proportionaigtument to fit
the crime yet disproportional sentencing is takprage in that Blacks are overrepresented
in the prison population.

Statistically, Washington judges are more likelynipose sentences that fall
below standard guidelines for Whites with 85 petadrsentences fall within the
standard rang®. Despite having a smaller Black population andraffgsentencing

alternatives whereas other states do not, Washirgfate continues to demonstrate

¥ |bid
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% Engen, Gainey, Crutchfield, and Weis, “Discretiond Disparity under Sentencing Guidelines: The Role
of Departures and Structured Sentencing Alternafivap.cit, 121
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disparities in sentencing. Washington State’s Afmi@merican population is three
percent, yet Blacks are 25 percent of those incatee in the staté® Blacks in the state
are 11 times more likely to be imprisoned than \@hifThe state ranks "L 2ationwide in
the disparity between Black and White incarceratates’ One hopes that incarceration
rates reflect each group’s population percentadkearstate. Blacks do not necessarily
engage in more drug use or drug crimes yet theyngyasoned at greater rates.

In crime prevention, tactics used by the policeurveying and arresting those
suspected of using and selling drugs contributbeéaisproportionate numbers of Blacks
represented in prison. The media and the polid®ashington have placed an emphasis
on outdoor drug markets, despite that most comislaibout drug transactions coming
from residential neighborhood$One study in Seattle looked at open air drug ntarke
that specifically targeted Blacks, and found tHéiters stood in a Seattle area known for
drug trafficking and arrested offenders on sitéhwie majority of those arrested being
African-American®® Crack is more likely to be obtained in an outdmarket. Of the top
four drugs, which include meth, powder cocaineplmerand crack, 75 percent of
possession arrests made in Seattle are for cradepsion, a drug typically associated
with African-Americans” Blacks are also 70 percent more likely than WhHitelse
searched at traffic stop&In Seattle, Blacks are eight percent of the pdjnrayet

account for 57 percent of drug arreSts.

1 Jonathan Martin, “Washington State Felons shoalgeh/oting Rights, Federal Courts Rul8gattle

Times January 5, 2010.

2 David Olsen, “Disparity of Prison Odds seen int&tsSeattle Timesluly 11, 2011.
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The Department of Justice published a study in 2B&flaccused the Seattle
Police Department of engaging in excessive forodlotwing a series of video recordings,
the Seattle police department’s policies and proceg] force reports, complaints and
investigative files in which residents made comukaagainst the police department, the
United States Department of Justice Civil Rightgi§don launched an investigation into
the department. Over half of excessive force intisi¢hat take place within the city
involve nonwhite citizens despite Seattle resideeiag 70 percent Whit&.The report
found that 20 percent of incidents that use exeedsice use it unnecessarily.
Community members accused the department of engaguohiscriminatory practices,
such as unlawful pedestrian stops without reasenzdalse in which youth are stopped
and searched with little to no explanation givV&Fhe officers are also charged with using
racially charged language. The report did not fagéttle engaged in discriminatory
practices but instead blamed inadequate policyitrg, and supervision for the problem.
1% The findings suggested a list of recommendationshie department to improve race
relations and help the minority community to beéien the fairness of the legal system
but few new policies have been implemented.

In the past three decades, Washington State haesased spending on the
criminal justice system. There are more policeceffs in the state and an increase in the
use of prison yet mass incarceration is havinig liti no effect on crime in Washington.

“The number of crimes committed by its averageqmes dropped from 62 in 1980 to 37

Beckett, Nyrop, Pfingst, Bowen, “Drug Use, Drug §ession Arrests, and the Question of Race :Lessons
from Seattle,’op. cit.,424
% Thomas E. Perez and Jenny A. Durkan, “Investigaticthe Seattle Police Department/hited States
Department of Justice Civil Rights Divisiobecember 16, 2011, page 3
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in 1990 and 18 by 2001'** Research in the state has found that prison eigraissnot
capturing dangerous offenders, and incarcerating dffenders is costing more than it's

worth hence the change in policy.

The Cost of Incarceration, the Price Society Pays
Crimes stemming from drug use and unemploymerdiaddor the majority of
people incarcerated. Society as a whole is payimglaprice for the incarceration of
over a million non-violent offenders. Families destroyed as family members are sent

to jail. When asked how the War on Drugs has ingghgour life, a former convict states,

| guess | could be further along in life. | coulave more stuff and have
not had to do as much jail time as | did or treathwe suffer the
consequence | was facing if | had listened but grmeeget in it, drugs,
it's a struggle so the impact is that | got to ¥habout stuff every day,
the money | have spent, you know over the yeaosildcsee a huge
impact. My daughter has seen a lot of stuff atanyeage. She has
issues, separation issues due to my addi¢tfon.

The criminalization of hundreds of thousands ofcRfais destroying the community. Not
only does the War on Drugs affect the criminal thetfamily as a whole suffers the
consequences.

The getting tough on crime policies created ouhefReagan administration led
to the politicization of the criminal justice systé®® Upon release from prison, Black
criminality plays a significant role in the ex-cacis life. Once a prisoner is released or

on parole an ex-convict or anyone fitting such scdetion can be stopped and searched

191 pew Center on the States, “One in 31: The LongRe&American Correctionsgp.cit., 18
192 Name withheld, interview by Crystal Campbell, hiame in Tacoma, WA, March 14, 2013.

193 bevah PageMarked: Race, Crime, and Finding Work in an eraMass Incarceration(Chicago:
University of Chicago Press, 2007), 9
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at any time based on police discrett8hA 31 year-old former offender convicted of
unlawful possession of a controlled substance, whaitt simply refer to as Markus for

his privacy, says one of the biggest challengeates is being labeled a criminal.

The way society looks at me, | guess, uh you kiand of judges you
and I'm automatically labeled a felon. People knuy¥because I'm
open about what happened, and my past addictiangBefelon you
have to be upfront about what's happened in yder éispecially in job
interviews because they’re going to find out re¢gssl My background
follows me. | can’t own a weapon which sucks cduges to shoot
guns, | can’t vote. If | get pulled over I'm alrgaldhbeled. I'm getting

searched automatically because of my rap sH&t
African-Americans are more likely to be stoppedested, charged with a felony and
convicted in comparison with Whité® The threat of police violence through police
supervision, monitoring, and harassment makesxtmarvict unable to escape the label
of criminal.

Washington State has racially neutral policiehwatcially disparate
effects’®’Among felony drug offenders, Black defendants &@ércent more likely to
be sentenced to prison when compared with simikthated White defendants. In
Seattle alone the Black arrest rate for any otheg dutside of marijuana is twenty-one
times higher than the White arrest rate for theesaffense, and Washington State has
one of the highest levels of such disparity foum¢hie country® With a population of
three percent, and a jail population of 28 percdet Black prison population in

Washington is nine times greater than their shateeogeneral populatiof??
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In trying to combat racial profiling, six statesciuding Washington State,
adopted laws that require officers to police thewesewhen arresting subjects.
Recording racial data during traffic stops expdblesracial component of traffic stop,
and a record exists to show whether race is arfacthe arrest''Drawing attention to
profiling is designed to make the profiler modihetr behavio:*? With the project still
in its beginning phases, there remains a quessida the effectiveness of the new
laws!?

The Washington State Patrol (WSP) suggests thatdaes not affect police
discretion regarding stops and searches, yet lityw&eattle drug arrests patterns are
shaped by race. In 2005, the black incarceratitmnirWashington was 2,522 per
100,000 residents, greater than the national aeéta@oncerned with disproportionality
within the criminal justice system, The Task FoooeRace and Criminal Justice System
formed. Racial and ethnic disparities in Washingtamcarcerated population are
indisputable, yet collecting ethnic demographioiniation is difficult in that many local
jails are not required to do so, as in the cad€irmg County jails. A State Trooper who
joined the force in 1999, referenced a law pass&D00 saying, “troopers have to keep a
record of every interaction we have with every mistove come in contact with. It

doesn’'t matter if they are stopped, searched, ,citedsted or sent off with a warning, we

10 john Nagy, “States use Data to Wrestle with Raiefiling,” Pew Center on the Statekily 24, 2000.
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have to report on that interaction and make a abteat driver’s race and ethnicity. We
can look at them and make an observable assesbasa solely on our perceptith:
Statistics gathered by the WSP, show that Blackivl@&merican, and Hispanic drivers
are stopped at higher rates than White motoridtsyeen searching a vehicle, the search
of a vehicle operated by a White driver is morellkto result in a seizing of asséts.
Minorities are racially profiled and stopped atheg rates, yet those stops do not result in
the seizing of assets. Instead, assets are metg tikbe seized from the significantly
smaller numbers of white drivers whose vehiclessgarched.

Differences in reporting practices and offendiagt@rns contribute to the
overrepresentation of Blacks in the criminal justiystent!’ The State Patrol is required
to list demographic information about the stops amdsts they make, but other law
enforcement entities do not have to adhere todheegractices, and local police in some
jurisdictions are not required to list the raceankstees and disparities can go on
unnoticed.

Seattle has one of the highest rates of racipkdity in drug arrests in the United
States. Blacks are eight percent of the populatetrmake up 67 percent of those
arrested for delivery of a serious drif Powder cocaine and ecstasy are the most
widely used drugs in Seattle, yet crack cocainessésraccount for 74.1 percent of all
arrests for delivery of a drug, and 73.4 percerniho$e arrested for delivery of crack-

cocaine are Black'® Washington States forfeiture laws allow local lemforcement

15 Name withheld, interview by Crystal Campbell, padnterview, March 17, 2013.
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agencies to retain 90 percent of net proceeds fiom-related assets seizEAA
Washington State Trooper says “yes, if an offiecespgcts there is a drug crime going on
we can seize the property right there on the spdtake the offender to jaif> When

his home was raided in connection with his drugvdiets Markus says, “[The Police]
they took it all. They took vehicles, jewelry, mgnelectronics, phones, anything that
looked like it was of value or could have been bdugurchased, bartered or traded for
drugs, they took?* Markus had his young daughter with him at thestiof his arrests
and even she became a victim of forfeiture lawsmwpbaice refused to release her car
seat so that her grandparents could take her hererdather was placed in the back of
the police car. “My parents had to go to Wal-Marthe middle of the night to purchase a
car seat to take my daughter away. They wouldhthiem put her in the car without a
seat, yet they wouldn’t allow them to take the s€he police could take anything they
deemed as bought with drug money, but | mean camé was a car seat for my 19
month old daughter at the tim&”

Section 69.50.505, of Washington’s Rev. Code, irequhat law enforcement
officers only have to have “probable cause” todadithe property is linked to criminal
activity in order to seize it. Police discretiotoals for millions of dollars of property to
be seized each year and the burden of proof i@lan the victim. An article in the
SeattlePost Intelligencerfound that two out of 10 persons whose properseized are

never charged with a crime, and in cases wheratheidual is charged four out of 10
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are never charged, yet they still do not get thesperty back?* Asset forfeiture is a

form of punishment yet it is beneficial to the stah that money from forfeitures support
police operations. Author Michelle Alexander statese haven’t ended racial caste in
America, we have merely redesigned it...Today, asssks it, ‘poor folks of color are
shuttled from rundown and underfunded schools amdinew, high-tech prisons — and
then out to life as a permanent underc&SteThe prison system of today is exploitative
and perpetuates a system of racial caste. Incai@ei@an also be a form of profit in that

the prison itself can gain profits through prisahdr.

The Exploitation of Convicts through Prison Labor

There are more people in the United States priadrjail system than there have
ever been in history, while corporations turn ilmprnment into profit. Throughout
history, African-Americans have had their laborlexped and the growth of prisons is an
extension of that exploitation. Through the Uni&tdtes prison system, the remnants of
slavery and the exploitative free labor providedhry system become evident in today’s
society?®.

While many sectors of the economy struggle withrdeession, the prison
industry is booming. Almost concurrently with theerin incarceration rates there has
been a rise in prisons for profit. Crime rates hdrapped yet the privatization of the
prison system has given companies an incentiveep kails full. Throughout history the

criminal justice system has been integral in kegftacks disenfranchised. Through

124 5am Skolnik, “Initiative to Limit Police Seizur@®er Falls Short,” Seattlost IntelligencerJanuary
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imprisonment, corporations have access to a pochedp labor that keeps the economy
broken, yet is beneficial to big business.

Following slavery, Black Codes controlled the moeat of Blacks and basic acts
such as sitting or standing in a prohibited areaamed a conviction. Through convict-
leasing, businesses entered prisons and selebtiaeta forced to work for the business
or individual until their debt is paid or their sence completetf’ Following the Civil
War, prison labor helped with the constructionadds, railroads, and in the industries of
lumber, mining, steel work. Convict-leasing endetiyavhen it came in opposition with
labor unions.

Labor unions lobbied against the leasing of cosviotprivate corporation$®
Through the Depression years, unionists held &bilat the use of prison labor
threatened an already overcrowded workforce, iatervith the free market, and
represented a threat to capitalism, in that priabor did not adhere to the same laws and
regulations as free labb® The government created a “state-use” system éviate the
concerns of labor unions. Under the “state-usetesy, prison labor could be used solely
for state projects, making convict and union lab@tonger in competition with one
another, while at the same time allowing prisonersffset their costs to the stat&’ In
the wake of New Deal Legislation, the Hawes-Coofishurst Sumners, Walsh-Healey,

and Wagner Acts each worked to protect the laborament by prohibiting the sale of
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prison labor goods to any entity other than stateas institutions>* American workers
and unions no longer had to worry about prisondatierfering with free labor.

Union membership gave Blacks access to better w&gpesal Security benefits,
and seniority rules. No longer relegated to memaskilled position, Blacks represented
competition within the labor market, in schoolsgda@ighborhoods. In housing, redlining
denied Blacks homeowner and business bank loagiegaing them to areas of
poverty'? After World War |1, Seattle’s Black population dended with restrictive
covenants and other forms of housing discriminatitokeep the group concentrated in
certain areas®> Between, 1940-1960, through the use of covenghfercent of the
Black community of Seattle concentrated in an asded the “Central District,” also the
area with the highest crime rates for the city.W\ite passage the Civil Rights Act of
1964, which outlawed discrimination in public féiods, Blacks slowly gained access to
better jobs and areas outside the “Central Distdthough residential discrimination is
no longer legal, its effects continue to reverbeiatsociety>* After gaining ground
through legislation, the mechanization of jobs ohekl by Blacks took away African-
Americans’ newly established position within therking class:*®

As de-industrialization gripped the nation and rddob losses and
unemployment occurred, along with get tough on eriaws being passed, imprisonment
rates rose. Citing overcrowding and inadequatditiasi, legislatures built hundreds of

new prisons in the U.S. despite no clear evidemcampant crime. Many of the people
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facing incarceration in the United States get “cnahized for crimes stemming from
unemployment, suggesting that if the state hadahaahdle on unemployment, there may
not have been a need for more prisori&Prison lease programs made the imprisonment
of African-Americans profitable for the state despis repercussions on the African-
American community.

A New Deal Project formed in 1933, called the Rrisadustries Reorganization
Administration (PIRA), carried out a massive stadyrison labor in the 50 states’
The study took place over the course of 50 yeansaath no indication of violent crime
rates rising in the United States, the PIRA recomaied expanding the prison system and
the construction of new prisons in almost everyesti New Deal laws made it
impossible to re-access prison labor but latemotin the accelerating imprisonment rates
that followed de-industrialization, businesses mggblegislative pressure to reconsider
the barriers° The Justice System Improvement Act of 1979 allotvesinesses to once
again tap into prison labor.

The American labor movement is facing a crisisApmil of 2012, the
unemployment rate for American workers remained hipercent, and for African-
Americans the rates nearly doubled at 12.5 peré@rtinion membership has been on

the decline since 1983, when Unions represented®&fdcent of workers, but today that

136Gilmore, “Slavery and Prison: Understanding the@ections, op. cit. 203206

137 Steve Fraser and Gary Gerstlehe Rise and Fall of the New Deal Order, 1930-1@@nceton:
Princeton University Press, 1989)

138 |bid

139 Thompson, “The Prison Industrial Complex: A Growtlustry in a Shrinking Economygp. cit.,40.

140 «Taple A-2. Employment Status of the Civilian Régtion by Race, Sex, and Ag&treau of Labor

Statistics Economic News Releadecessed January 27, 2013

<www.bls.gov/news.release/empsit.t02.htm>

35



number has fallen to Unions representing 11.8 pemieworkerd*! America's poor and
working class citizens are facing a crisis panfialieated several decades ago with the
tough on crime policies that came about in the $980d the reintroduction of prison
labor.

In May 2004 the Washington State Supreme Courtriiat the prison program
ran afoul of the state Constitution. The Departnoér@orrections closed the program
down and over a dozen businesses had to cleaf%trt.November of 2007, voters
changed the Constitution so prisons could invit@ganies to set up shop within the
state’s 17 prisons and provide jobs and traininlisslo inmates to prepare them for their
releasé** Unions and private businesses still showed coriceregard to the unfair
competitive advantage prison programs have wittotitside world, but Correction
Industries assured them they would “make sure westeecruiting someone who will be
a challenge for other business&¥.Many Washington State Correction Industries
programs are in the business of making furnituee tie furniture can only be used if it is
bought by state agencies, and other governmen@amgbrofit organizations. So long as
the product isn't sold to the public, it is notaompetition with private-sector companies.
Companies in Washington are in the business of mga&yeglasses for the Department of
Social and Health Services, food, furniture andemnand prisoners can get paid as little
as 42 cents an hour for working in the prison eafat

The prison system of today is exploitative anaiigins date back to pre-Civil

14L«ynion Members SummaryBureau of Labor Statistics Economic News Relgaseessed January 27,
2013 <www.bls.giov/news.release/union2.nro.htm>
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War America. Convict leasing is no longer legal yetny companies engage in a form of
convict leasing. Prisoners of the®Xentury engage in textile work, construction, &erv
work, manufacturing , shoes, clothing, detergemd, recycling metal and wood
products**> 37 percent of states have legalized the use sbpiabor by private
organizations. Paying well below minimum wage,ibesses do not have to outsource
and go overseas for cheap labor when there isalanige supply of cheap labor within
the borders of the United States.

Under the guise of helping prisoners develop jalisslicorporations are closing
down shops and moving their businesses into prjsenere they are not held to the same
regulations in order to maximize profit. Businessesh as IBM, Revlon, Motorola,
Boeing, Microsoft, Honeywell, Intel, Nordstrom'sck6ria’'s Secret, and Chevron use
prison labor at a fraction of the cd&¥.Prison labor produces products such as night-
vision goggles, body armor, jeans, t-shirts, comication devices, aircraft components,
jars, containers, etc. Convicts produce produ@smany people use on a daily basis
without knowing the cost to an individual's wellibg that went into the product. Prison
labor is beneficial to employers in that prisoremes not afforded the same rights or
wages as workers outside prisons.

In prison, corporations do not have to contend wdmpetition from other
businesses for their employees. Corporations amaimg prisons-for-profit, and operating

as “multi-billion dollar industries in every statnd throughout the federal prison
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system.**’ Corporations using prison labor do not have torwabout Union organizing,
health benefits, unemployment insurance or workeg-*® Prisons supply a readily
available, dependable source of labor that doesqitire vacation or overtime p&y.

When asked about his experience in prison Markys, sa

In the old jail | got to go outside twice a weektbe roof for an hour
but it was winter so it was cold, raining, snowihgjail, you don't get
warm clothes, you're in flip flops and coveralls.fdew jail your
partially outside, you go out to get fresh air,’'taae anything it's a
foggy piece of plastic that you're looking throudts. daylight and you
can'’t see anything, nobody can see you and you sea’'them. It's
[prison] an institution, trying to get you institomalized going on their
speed. People come in and think they are gonnahd tivey want to
do and that's not the case. You know like at yoonris house, at your
dad’s house, prison you got a whole new set ofianehen you get
there, they tell you when to go to sleep and wheget up. They treat
you like you're a grown man daycare babysitting patreat you like
your 13, that's how they talk to you. Doesn’'t matfeyou are big or
small, or old, you are a machif8.

18 federal prisons in the business of making fureido not pay any of their workers the
$13.04 average wage that workers outside of pidgonand; instead, the range is from
$0.12 to $1.15 per hour in federal prisons, whiddesprison wages range from $0.13 to
$0.32 per hour>* Corporations have learned that prison labor caasterofitable as the
sweatshops found in third world countries.

State agencies can force inmates to do landsgapainting, and other
maintenance work>? Prison labor can be used on any state projedtngoas that prison
is awarded by a contract. In states such as Vagibhio, New Jersey, Florida, and
Georgia, inmates are not paid for their work bgtead receive time off their sentences in

exchange for their work. While working, some arbjsat to detrimental health and
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safety conditions. In Florida's Federal Prison Cachquds of cadmium and lead dust
engulfed both guards and prisoners to the poinrevtieey required medical attention.
Despite the health defects that come with lead &x@g people at the prison did not get
protective wear, such as masks, gloves, or cogeralhis took a toll on their health, but
no one entity is held accountable for the healtpridfoners. Businesses are flourishing
with the use of prison labor, at the cost of thegirers themselves. A group of people
that are already poor and marginalized are beipipérd while imprisoned. Prison labor
is profitable for private companies, but the pesysitem as a whole does not produce
wealth through prison labo® Through prison labor, social wealth is devourad.
Although less than 10 percent of prisoners areestildp prison labor that number is
climbing with the construction of more privatizedspns in more states.

Instead of spending so much money on incarceratiane money should be
allocated to the contributors of incarceration, encrimes that stem from joblessness.
Drug treatment programs, education, job trainimgl subsidized housing will be better
ways of spending the money. But few people seesthkternatives, nor can prisoners see

the larger picture. When asked about alternatiovgsison, an ex-convict says,

A lot of people when they get into it they don'‘irtk there is a life
afterward. It's scary, change is scary. I'm notduechange but | like
change cause it's the unknown so you know, reliatidn or just |
guess, going into programs there’s stuff out tleelA. A lot of people,
like | said they don't like change don't want tdkedfirst step they are
scared. Maybe a way to get to the people. | damivk Incarceration
for some, everyone is different. Not the same em@irevery car, you
know, what might work for me might not work the safor the next
person.

| went to treatment, two programs one for behamiodification, the
other was a thirty-ninety day whatever they feal gan complete. It
helped. Behavior modification brings you back talitg its upfront, in
your face, they are effective in some ways, in sarags they weren't.
But that’s how it is you got to find the good irethad, the light inside

153 Davis, "Masked Racism: Reflections on the Prisatustrial Complex,’op. cit
Ybid
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the dark placé>®

Life After Imprisonment

Through the criminal justice system, there are np@@ple under correctional
control than there ever was at the height of ska¥8The stigma of having a criminal
record continues to affect the lives of Blacksdaling their releaseWith a criminal
record in their background, Blacks suffer discriatian in nearly all faucets of life. They
face discrimination in employment as employers tiaant to hire ex-convicts. They are
unable to attend college because of the high ddsitmn and inability to get student
loans. Having a drug conviction on one’s record esake individual ineligible for Pell
grants or student loans. Ex-convicts also faceridimsgation in public assistance
programs such as TANF or public housing in thabraviction means they cannot receive
welfare benefitd>’ Programs designed to help the impoverished aresaching their
intended targets in that thousands of ex-convaltsased each week are ineligible for aid.
Unable to find meaningful employment, attend cadlegr provide for their families,

many reengage in criminal activit}? An ex-convict reflecting on his time states,

Prison life is down time, makes you think, makes petter yourself. A lot of
people take it and try to become better criminal$ ase it to figure out how can |
use it and not get caught. They converse amonghktaaer, but if you take it in,
and say | don't like this or the food, or sleepsgiigiations, I'd rather be
independent then you are better off. The first tield anything illegal was
when | was ten. It started out as fireballs, | waking them for 1 dollar a piece in
elementary school. | started listening to oldeskialking about how they were
getting money, this and that selling weed, andarti@eople at school talking
about how they smoked, and they needed some, ®tbav it started. 8 grade,
ten years old | said I'll get you some tomorrowt gome money and got some
weed and that’s how it started. | don’t even kijbaw many times | have been
incarcerated], | would say less than ten, more ghdrfinally stopped because it's
not a fun place to be. Having a reunion like se¢irggsame people there like oh
man | saw you in there last time or see them orstiteet doing the same thing

155 Name withheld, interview by Crystal Campbell, hime in Tacoma, WA, March 14, 2013.
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over and over. And | don't like to be told to get my bunk, you know bunk up.
You're sharing a bunk bed with a grown man. | dénow, just being in there so
many times it just wasn’t fun anymdré

Imprisonment carries with it a stigma that can &btetime.

Once convicted of a felony, options for reintegratare limited. After finding
work, financial shackles make it difficult for exfenders to maintain a productive life
for themselves. The debt, prisoners worked offrdpdonvict-leasing, is now a debt
being worked off for the government. Following e, ex-prisoners are required to
make payments to a host of agencies including pi@bdepartments, court costs, child-
support payments, and drug treatment and testingyams-°° Ex-offenders can have 35-
100 percent of their wages garnished. In addifielons must also report to parole
officers, and minor parole violations can land theswk in jail making it difficult to
maintain employment.

When a person is convicted in a Washington Stagiersar court, the court may
order a payment of a “legal financial obligatiorFQ).” Legal Financial Obligations can
be a supplement to prison, jail, and probationesesgs for people convicted of crimes in
Washington courts. All first time felons must lssassed a 500 dollar Victim Penalty
Assessment Fee for each conviction and a one hdinidiéar DNA Collection Fee at the
time of their convictiort®* Although fines and fee amounts are specified htuses,
judges have a great deal of discretion when imgpfgas and fines. In 2004, one
defendant convicted of methamphetamine was ass&64€dn fees and fines, and a

similarly situated defendant in a different couniiyhin the same time period was
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assessed $6,710 in fees and fitfésin 2004, the average fees owed by defendants were
$11,471 over the defendant’s lifetime. Washingtiatescharges 12 percent interest on
unpaid LFO's and the financial obligations oftemgi& for years following conviction

and release. Legal debt and an inability to paylefits further limits access to housing,
education, and the economic mark&tOstracized people who are already in poverty
become further impoverished following their coniaatwith the fees that have mounted
up during their incarceration, in addition to thestof living. Unable to pay their
mandated fees, some end up remanded to the pyis@ns°* The prison system uses
indebted servitude in its functioning, in that aftelease ex-offenders continue to pay
back into the system and be denied their basieimable rights.

Following the Civil War, Blacks contended with ptakes, “grandfather clauses,”
literacy and “good character” tests in keeping tHigsm asserting their right to vot&
Testing barriers are no longer socially acceptgbtehousands of Blacks are unable to
enact their voting rights. In the year 2009 in Wagton 37,000 felons in prison or on
community supervision are unable to vbt&.The long running case of Farrakhan V.
Gregoire contends that the law banning ex-con¥rots voting violates the Voting
Rights Act of 1965. Washington State incarceratdisproportionate number of
minorities, leading to a disproportionate numbengelenied the right to vote. In a
surprise ruling, the law was ruled to be in viaatof the Voting Rights Act but the ruling
was overturned the following year by th2 ®ircuit Court in September 2010. After

imprisonment, in many states including Washingilacks are banned from voting for a
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period of time or sometimes for life. 25 percehBtack men in Washington are
disenfranchised from votiny’ In the days of slavery the 3/5 rule determinethtes
representation in government. Although slaves caoldvote, they were counted as 3/5
of a person to increase a slave holding stategseptation in politics®® Today,
incarcerated individuals cannot vote, yet theycanented toward a state’s representation
in government.

The average cost of imprisoning a person is ov8rdiD a yeal® Despite
measures being taken to curtail crime, the numbpeaople in prison has risen
drastically. Society, as a whole is paying a pghbe for the incarceration of over a
million non-violent offenders. Washington State hasmall Black population yet,
disproportionality means that Blacks are 13 timeseniikely than whites to be
incarcerated for crimes related to drugs, far editggthe national average of seven times
more likely. Federal spending on inmates is werdd0 billion dollars a year, and the
government is spending three times more on incaticerthan on educatioi’ With the
financial crisis that the United States is now igct seems as if too much money is
being spent on incarceration. Money spent on irezation should be allocated to things
such as education, healthcare, job creation, etealgy is the law, but social practices do
not always match the law. For all the advancemir@d)nited States has made African-

Americans remain disproportionately representedeésndants in the legal system.
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African-Americans are incarcerated at alarminggateross the United States.
Discriminatory policies criminalize African-Amerina and keep them in a subjugated
position. African-Americans have been disenfrarathior generation upon generation
and the “war on drugs” is amplifying the problenith®ugh slavery is illegal, social
policy that seems racially motivated is keepingheol@ group of people in bondage
through the prison system, not only in WashingttateSbut across the United States as a
whole. Change will have to take place one statetehe, and although Washington’s
shift to focusing on drug treatment rather tharareration is a step in the right

direction, much work is still needed.
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