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University of Washington
Abstract
Using Crime Victims' Names In The News:
Journalists' Legal Rights and Ethical Justifications
by
Michelle Johnson

Chairperson of the Supervisory Committee: Professor Don Pember
School of Communications

In the late 1980s and 1990s, individuals in the intellectual and academic circles
of the journalistic community argued over whether or not journalists should publish the
names of crime victims, particularly rape victims, in news stories. This dissertation
examines journalists' practices in naming crime victims, their legal right to name
victims, and their ethical justifications for naming victims. It finds that journalists
actually name few crime victims in the news, although the First Amendment gives them
nearly an absolute right to do so. Journalists' ethical justifications for naming crime
victims vary greatly. Some journalists give a great deal of thought to their actions;
some give little. Generally, journalists demonstrate good intentions but a lack of

understanding of the potential consequences of their actions.
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Introduction

During the 1990s, the naming of rape victims in the news has been one of the
hot discussion topics in the intellectual and academic circles of the journalistic
community. Most news organizations stopped publishing rape victims' names in the
1970s, but a few industry leaders have encouraged journalists t.o resume the practice.
Victims' advocates have created their own lobby to persuade journalists not to publish
rape victims' names. These advocates say such publication invades victims' privacy
and subjects them to scorn within their communities.

This study looks at the larger issue surrounding the debate over naming rape
victims in the news. It addresses the issue of crime-victim identification, asking when
do journalists use crime victims' names? What is their legal right to do so? What is
their ethical justification for their actions? The first part of the study (Chapters 1
through 3) focuses on journalists' legal rights and government action in this area. The
second part (Chapters 4 and 5) focuses on practices within the journalistic community
and journalists' ethical justifications for naming crime victims.

The first chapter gives a history of the discussion of victim identification within
the legal community and explains the parameters of this discussion. Most lawyers and
Jjudges gave little thought to crime victims' rights until the victims' rights movement
gained momentum in the 1970s. The movement prompted state and federal officials to
pass laws and institute policies protecting victims' privacy, while several celebrated
rape trials drew legal scholars' attention to the issue of victim identification. Members
of the legal community realize constitutional law requires the government to strike a
balance between the public's interest in the free flow of information and victims' right
to privacy. However, the few legal scholars who have written on this issue focus on

the narrow issue of rape-victim identification. A number assume information about



rape is private, and this assumption colors their analysis of the law, resulting in
conclusions that give more weight to victims' privacy than the law does.

The second chapter reviews appellate court decisions involving news media that
published crime victims' names. Most of these decisions come from privacy suits
brought against news organizations by rape victims, but two involve criminal suits
brought on victims' behalf by county prosecutors in Wisconsin and Florida. Almost all
suits brought against news media for publishing victims' names have been
unsuccessful. The U.S. Supreme Court has said the press cannot be punished for
publishing truthful information that was legally obtained. In addition, many lower
appellate courts have found crime victims' names to be of public interest, and the
common-law tort of privacy does not allow the press to be held liable for publishing
information that is of public interest. The only time appellate courts seem willing to
punish news organizations for publishing victims' names is when victims show the
publication jeopardized their physical safety by informing a criminal suspect still at
large of the victim's identity and likely whereabouts.

The third chapter recounts the attempt in Washington state to stop a weekly
newspaper from publishing child sex-crime victims' names by cutting off public access
to those names. The Washington legislature passed a law in 1992 that required judges
to close their courts during trials involving child sex-crime victims and to seal
documents from those trials. Similar laws have been passed in other states.
Washington legislators hoped news organizations would not publish child victims'
names if reporters could not obtain the names from official sources. The Washington
Supreme Court declared the law unconstitutional because it violated a clause in the state
constitution which requires trials to be held in public. Judges may close trials or
portions of trials in order to protect defendants' rights or witnesses' safety, but they

must base closure orders on the facts of the cases being closed. Laws that require



judges to close all trials involving a particular crime place too great of a restriction on
public access to the judicial system.

The fourth chapter provides a history of journalists' discussions about naming
crime victims. Journalists gave almost no thought to the effect of their work on crime
victims until the 1970s when the victims' and women's movements began lobbying
journalists to stop naming rape victims. In the following decades, journalists became
more concerned about their credibility as the growth in television, talk shows and
tabloid journalism sparked charges of sensationalism and intrusiveness. For both
journalists and the public, the debate about naming crime victims—specifically rape
victims—in the news symbolizes the news media's larger problem of maintaining
credibility. taste and quality as they struggle to hold on to readers and viewers.

The fifth chapter reports the results of a survey of Washington state journalists
on the ways they identify crime victims. Generally, journalists do not name or
otherw isc identify victims of crimes that historically were considered shameful. Most
commonly. this includes sex crimes, but some journalists also do not name domestic or
child abuse victims. Journalists do name victims of other violent crimes, such as
murder or assault. Most journalists demonstrate concern for victims' privacy, but other
concerns. such as the need to maintain credibility and to meet traditional journalistic
standards. often carry more weight. As a group, journalists seem uncertain as to how
to handle crime-victim identification. They are torn between victims' pleas for privacy
and traditional news values that demand journalists print all the available details of a
crime.

The sixth chapter summarizes the study's findings and makes recommendations
for future research. It concludes that journalists have a legal right to name any and all
crime victims, but most journalists do not take advantage of this right. They try to

balance respect for victims' privacy with their duty to inform the public. Ultimately,
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however, journalists seem to find their duty to inform the public more compelling than
victims' concerns about privacy. This may be due to most victims' inability to show
tangible harm resulting from the publication of their names. The author recommends
scholars interested in this issue engage in research on the effects of journalists'
identification of crime victims on victims, criminal suspects and the general public.
Once more is known about the effects of journalists' work, recommendations for
industry standards on crime-victim identification can be made with more credibility.
The current discussion over the relative merits of privacy and the free flow of
information has reached an impasse largely because participants do not have evidence to

substantiate their positions.



Chapter 1: Privacy and Public Interest

On the night of March 29, 1991, Patricia Bowman met William Smith. along
with his uncle Sen. Edward Kennedy and cousin U.S. Rep. Patrick Kennedy, at Au
Bar, a trendy nightclub in Palm Beach. Later that night, she and two other women
accompanied the Kennedys back to their Palm Beach estate. Bowman and Smith went
for a walk on the beach, where she says he raped her. Smith claims they had
consensual sex. Afterwards, Bowman called a friend, who took her to the hospital.
That afternoon, Bowman reported the incident to the police. With that phone call, she
was on her way to becoming one of the most famous crime victims in the nation.

The Palm Beach police kept the report quiet for a few days, but Florida law
requires them to make public the report of a crime along with the date and location (but
not the victim's name). On April 2, a police spokesman announced to reporters that a
woman had reported being assaulted at the Kennedy home on March 30 at about 4
a.m.! The reporters were told the woman had been treated for minor injuries at the
hospital. Police were investigating. No charges had been filed.

Perhaps because the police were tight-lipped, the first newspaper stories about
the case were low-key. The Washington Post and the New York Times carried the
stories in the middle of their national news sections, behind the major stories of the
day. The newspapers had few details and could not point to a suspect. If no Kennedys
were charged, the story would probably die a relatively quick death. |

During the next few days, news trickled out of Palm Beach. The day after the
police announcement, Sen. Kennedy and his son denied involvement in "the incident,"

leaving fingers pointing to William Smith as the only high-profile potential suspect.

I"Woman Alleges Sex Assault at Kennedy Estate,” Washington Post, 2 April 1991, sec. A, p. 6;
Roberto Suro, "Woman Says She Was Raped at Kennedy Estate,” New York Times, 3 April 1991, sec.
A, p. 12



The day's stories noted that Smith was the son of Jean Kennedy Smith and Stephen
Smith.2 He was referred to in all articles as Williain Kennedy Smith, probably to make
his connection with the Kennedy family clear.

On April 4, the police officially named Smith as their suspect, and the major
newspapers identified him as such. The Palm Beach Post had already carried a story
naming Smith as the official suspect, but it relied on anonymous sources.3 The same
day, the Washington Post noted: "By midday yesterday, the name of the alleged victim
was circulating widely through the status-conscious Palm Beach social set. Friends said
she is a member of a less-prominent Palm Beach family."* The Washington Post's
April 4 article also noted that journalists— particularly tabloid journalists —had swarmed
on Palm Beach. By April 13, the media circus was in full swing. Alex Jones, a New
York Times reporter, wrote: "In Palm Beach, the identity of the woman who accused
Mr. Smith of rape is so well known thgt hot dog vendors are camped outside her house
serving the scores of reporters as well as curious onlookers."3

In fact, the onslaught of reporters began hours after the police's first
announcement. Several years later, Bowman wrote: "Less than 12 hours (after I
reported the rape), my doorbell was ringing and the media were there. It wasn't one
member, and it wasn't 20 members. There were somewhere near 100 members of the
media outside my home within 24 hours of the crime."6

Also by April 13 —two weeks after the incident and less than two weeks after

the police announcement —editors were beginning to reconsider their policy of leaving

2Laura Parker, "Police Say Little of Alleged Attack at Kennedy Home," Washingion Post, 3 April
1991, sec. A, p. 16; Roberto Suro, "Rape Investigation Continues at Kennedy Estate," New York
Times, 4 April 1991, scc. A, p. 17; John E. Yang and Laura Parker, "Kennedy Nephew's Statement
Seeks to Stem 'Unwarrented Speculation,™ Washington Post, 4 April 1991, sec. A, p. 3.

3Roberto Suro, "Kennedy's Nephew [s Identified as Rape Suspect,” New York Times, 5 April 1991,
sec. A, p. 13.

'fYang and Parker, 3.

JAlex S. Jones, "Editors Debate Naming Rape Victims,” New York Times, 13 April 1991, scc. A, p-
6.

GJay Black, ed., "Privacy in America: The Frontier of Duty and Restraint,” Journal of Mass Media
Ethics 9(4): 218 (1994).



rape victims' names out of their reports.” London's Sunday Mirror had named
Bowman in an article on April 7, and the Globe, a tabloid based in Boca Raton, Fla.,
named her and ran her picture on its April 14 cover.8 Some editors wanted to abandon
their policy of keeping rape victims out of the news and saw the Smith case as an
opportunity to do so without provoking much criticism. Irene Nolan, managing editor
of the Louisville Courier-Journal said she wanted reporters to name rape victims in
stories as they did with other crime victims, but she feared public reaction. "There
has to be a middle stage of beginning to name rape victims on a case-by-case basis,’
Ms. Nolan said. 'and I think Palm Beach is the perfect case to begin with.""9 On April
16, NBC News named Bowman in a story about the debate on naming rape victims.
The next day, the New York Times ran a profile of Bowman in which it used her
name.!0

The New York Times profile included details of Bowman's mother's divorce
and remarriage, Bowman's "below-average" high-school grades, injuries from a car
accident, speeding tickets, romantic relationships and daughter's bedroom. Many
people—including Times staff members—thought the article leapt beyond the bounds
of decency and invaded Bowman's privacy. The newspaper was widely criticized.!!
Bowman later said the New York Times article destroyed her faith in the media—the

only way the reporter had been able to describe the interior of her home was by peeping

7Jones. 6; CNN Crossfire, 11 April 1991, in Scripts library, NEXIS, transcript #287.

8*On Names in Rapc Cascs," New York Times, 17 April 1991, sec. A, p. 17; Joncs, 6.

9Joncs, 6.

10Fox Butterfield and Mary B.W. Tabor, "Woman in Florida Rape Inquiry Fought Adversity and
Sought Acceptance,” New York Times, 17 April 1991, sec. A, p. 17.

Howard Kurtz, "Furor at N.Y. Times Over Rape Policy; Staff Protests Printing of Palm Beach
Name," Washingion Post. 20 April 1991, style section, p. 1: William Glaberson, "Media Memo:
Times Article Naming Rape Accuser [gnites Debate on Journalistic Values,” New York Times, 26
April 1991, scc. A, p. 14; CNN Larry King Live, 18 April 1991, in Scripts library, NEXIS,
transcript #283; ABC News Nightline, 17 April 1991, in Scripts library, NEXIS; MacNeil/Lehrer
Newshour, 17 April 1991, in Scripts library, NEXIS, transcript #4013; Susan Estrich, "Press Should
Zip Its Lip In Rape Casc [dentifying Victim Serves No Purpose And Discourages Them From Coming
Forward,” St. Louis Post-Dispatch, 22 April 1991, scc. B, p. 3; Shann Nix, "Debate Over Naming
Rape Victims,” San Francisco Chronicle, 18 April 1991, scc. A, p. 1; "Naming Names," Newsweek,
29 April 1991, 26-32.



through a window.!2 While New York Times editors and NBC News president
Michael Gartner defended their decisions to identify Bowman, both news organizations
soon stopped naming her in stories.!3 In an editor's note on April 26, the New York
Times made a tentative peace offering to its critics: "Whenever possible, The Times
inténds to continue its long-standing practice of withholding the names of sex crime
victims while informing its readers in the fullest and fairest ways about major
crimes."14
TERMS OF THE VICTIM IDENTIFICATION DEBATE

Among journalists and media critics, the Bowman case has come to symbolize
the problems involved in naming crime victims in the news. By naming her, they
subjected her to unwanted, emotionally-damaging publicity. She became notorious.
However, withholding her name seemed unfair to William Kennedy Smith, who
received even more publicity. He was already notorious.
PRO-IDENTIFICATION

Faimess—to both parties—came up again and again during the Kennedy Smith
trial, but it was not journalists' only consideration. NBC News president Michael
Gartner, who became something of a spokesman on the issue after his network named
Bowman, lists four reasons for naming rape victims. First, names are news. "They
add credibility to stories and give viewers or readers information they need to
understand issues.”!> Second, people who are newsworthy for any other reason are
named. "Third, by not naming rape victims, we are participating in a conspiracy of

silence which does a disservice to the public by reinforcing the idea that there is

12Black, 219; PrimeTime Live, 19 December 1991, in Scripts library, NEXIS.

13"On Names in Rape Cases,” 17; Glaberson, 14; Kurtz, 1.

I4Editors' Note,” New York Times, 26 April 1991, scc. A, p. 3.

I5Michael Gartner, "Commentarics: Panel Discussion,” 61 Fordham Law Review 1133 (1993).



something shameful about being raped.”!¢ And finally, naming the accused without
naming the accuser is unfair.
ANTI-IDENTIFICATION

People who believe the news media should not name rape victims have
marshaled their own arguments. First, they say, rape victims are not treated like other
crime victims by the legal system or society.!7 They are stigmatized, and only relative
anonymity can help them avoid prejudicial treatment. Second, rape victims have
committed no crime. They do not deserve to be treated as criminals.!® Third, reporting
victims' names could discourage reporting of the crime.!9

Journalists and their critics have written hundreds of articles on the issue of
whether or not to name rape victims. Most include variations of the arguments
summarized above. Somewhat surprisingly then, one discovers that relatively little has
been written about whether or not to name victims of other crimes. Like rape victims.
many of them encounter problems and suffer injuries caused by publicity. For
example, stigmatization and prejudice are all too familiar to victims of gay-bashing. A
Michigan man whose friend was murdered in 1994 while he lay beaten and
unconscious said that after he awoke and dialed 911, he was struck by one thought:
People would learn he was gay. His life was over. Later, he said: "I've always had
this paranoia about being gay. I thought if people knew, they would come and burn
down my house, or paint 'gays go home' graffiti . . . I just know how people feel

about gays."20

16big.

17Linda Fairstein, "Panel Discussion," 61 Fordham Law Review 1137, 1137-1139 (1993).
I8Association with crime taints victims in the public mind. "To be covered by the media in
association with a sex crime, whether as the victim or as the accused, is to be opened up o merciless
exposure of one's past, one's personality, and particularly one's sex life. That is the way things stand
today." Helen Benedict, "Panel Discussion,” 61 Fordham Law Review 1141 (1993).

19Deborah W. Denno, "The Privacy Rights of Rape Victims in the Media and the Law," 61 Fordham
Law Review 1113, 1130 (1993).

20Amber Arellano, "Gay victim of brutal crime says his 'life is over because of publicity,” Knight-
Ridder Newspapers, 17 March 1995, distributed on Associated Press wire.
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Victims of neglect and abuse also may feel embarrassed by unwanted publicity.
In St. Paul, Minn., parents and state officials were horrified when the Star Tribune
named three mentally-retarded children in a story about caretakers neglecting residents
in a local home. "Families have enough stress in dealing with these extremely
medically fragile patients," a state official said.2!

THE LEGAL DEBATE BEGINS

While rape victims have brought more lawsuits against the news media than
other crime victims in recent years, they are relatively new entrants to the legal debate
on victim identification. The first legal action against a news organization for naming a
rape victim was reported in 1948.22 Rape victims themselves did not begin suing until
1962.23 But victims of other crimes began bringing complaints about media treatment
of them in the 1920s.
LAWSUITS

Jones v. Herald Post Co. The first reported lawsuit involving a crime victim
came from Kentucky.2* Lillian Jones and her husband, Thomas, were walking down a
street when two men attacked them and killed Thomas. The next day, the Louisville
Herald Post ran a story about the attack with pictures of the couple. Mrs. Jones sued
for invasion of privacy. She lost. Judge William Rogers Clay noted the attack
occurred on a public street and was of public interest.23

Mau v. Rio Grande Oil. In the next reported case, however, the crime victim

was successful.26 Howard Mau, a chauffeur, was robbed and shot in 1937. Asa

21Lou Gelfand, "Does son's disability justify privacy?" Star Tribune, 31 October 1993, sec. A, p. 29.
221ate v. Evjue, 33 N.W.2d 305 (1948).

23Hubbard v. Journal Publishing Co., 368 P.2d 147 (1962); Marc A. Franklin, "Constitutional
Problem in Privacy Protection: Legal Inhibitions on Reporting of Fact,” 16 Stanford Law Review
107, 108 (1963); Sally A. Blackmun, "Constitutional Law—Right of Privacy Versus Freedom of the
Press—The Press Cannot Be Restrained From Reporting Facts Contained in Official Court Records,”
24 Emory Law Journal 1205, 1220 (1975).

24 jones v. Herald Post Co., 18 S.W.2d 972 (1929).

231bid., 973.

2SMau v. Rio Grande Oil, Inc.. 28 F.Supp. 845, 847 (1939).
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result of the attack, he became "mentally ill, nervous and distraught."27 A year later,
when Mau heard a radio dramatization of the attack; he "suffered mental anguish"
which was made worse by lelephone calis from friends "desirous of rehashing the near-
tragedy."?® He sued the radio production company for invading his privacy. The U.S.
District Court for the Northern District of California denied the production company's
motion to dismiss, saying Mau could recover damages if he could prove his case.
EARLY DISCUSSION

Pre-1960s. In spite of the Jones and Mau cases, the trauma media coverage
creates for crime victims went relatively unnoticed by legal scholars for the first half of
the century.2? Even the first case involving the naming of a rape victim did not raise
soctal consciousness. Scholars seemed more concerned about how that case would
effect journalists.30 The suit had been brought by the state of Wisconsin under a statute
that prohibited the publication of any information that would identify a female victim of
sexual assault.3! One legal commentator noted: ". . it is important that editors realize
that mere omission of the name of the victim in a rape story does not necessarily mean

that they have complied with the statute."32 That particular author, Stuart Gullickson,

271bid., 845.

281bid., 846.

25Mau v. Rio Grande Oil, Inc. did attract some attention but that was primarily due lo it being the
first invasion of privacy suit involving a radio broadcast. Scholars writing about the case did not give
attention to Mau's status as a crime victim or the trauma he suffered. See Robert DeMott, "The Ri ght
of Privacy in Relation to Radio Broadcasts," 12 Rocky Mountain Law Review 127 (1940); William
D. Chappers, "Torts—Right of Privacy—Radio Dramatization of Old News Even in Connection with
Plaintifl"'s Name," 20 Boston University Law Review 156 (1940); James A. McKenna Jr., "Torts—
Right of Privacy—Guaranteed by State Constitution," 28 Georgetown Law Journal 564 (1940);
"Torts—Right of Privacy—Nature and Extent—Radio Broadcasting," 25 lowa Law Review 387
(1940); John A. Callahan, "Torts—Right of Privacy— Unauthorized Radio Dramatization of
Shooting,” 24 Marquette Law Review 171 (1940); "Torts— Right of Privacy—Radio Broadcasting,"
38 Michigan Law Review 748 (1940); "Torts—Right of Privacy— Violation by Broadcast,” 18 Texas
Law Review 356 (1940); "Torts—Radio Broadcast of Name and Expericnces of Person Without His
Consent—Right of Privacy,” 14 University of Cincinnati Law Review 197 (1940); "Torts—[nvasion
of the Right to Privacy by Radio Broadcast,” 88 University of Pennsylvania Law Review 374 (1940).
30Swart Gullickson, "Constitutional Law— Standard of Certainty [n Criminal Statute— Freedom of the
Press— Presumption of Unconstitutionality,” Wisconsin Law Review 359 ( 1949); "Constitutional
Law—Freedom of Press—Restriction By Statute," 23 St. John's Law Review 340 (1949),

31S1ate v. Evjue, 33 N.W.2d a1 306.

32Gullickson, 360.
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gave some consideration to the treatment of crime victims in the media, explaining the
statute was passed to protect rape victims' privacy so they would not be afraid to testify
against their attackers. However, careful examination of Gullickson's comments
shows that he does not find the statute worthwhile because it protects victims' privacy
but because it encourages them to testify. There is no indication in his writing that the
protection of privacy is a worthwhile end in itself or in relationship to victims'
emotional stability and safety.

The lack of significant discussion in the legal community about the media's
treatment of crime victims in the first half of the century is significant because during
much of the period crime coverage was sensational and, often, tasteless.33 In her work
on media standards in naming rape victims, Elizabeth Koehler cites multiple instances
of newspapers naming sexual-assault victims in articles that detail the crimes against
them.3+ Further, there was some discussion of the issue in the popular press, academic
journals and journalists' trade publications. The lack of discussion among legal experts
might be explained by the large amount of attention given to the free press-fair trial
debate. Until the 1960s, when legal scholars and jurists thought about the press and
crime coverage, they usually thought about potential interference with defendants’ right

to a fair trial 33

33Leon R. Yankwich, "Sensationalism in Crime News: Newspapers and the Administration of
Justice," 19 American Bar Association Journal 51 (1933): John Newton Baker, "The Press and
Crime." 33 Journal of Criminal Law and Criminology 463 (1943); Joseph L. Holmes, "Crime and the
Press,” 20 Journal of the American Institute of Criminal Law and Criminology 6 (1929): Morris
Gilmore Caldwell, "Sensational News in the Modern Metropolitan Newspaper,” 23 Journal of the
American Institute of Criminal Law and Criminology 191 (1932); Theodore Spector, "The Influence
of Journalism on Crime," 15 Journal of the American Institute of Criminal Law and Criminologv 155
(1924).

34Elizabeth M. Koehler, "Emergence of a Standard: The Rape Victim Identification Debate Prior to
1?70" (master's thesis, University of Washington, 1995), 101, 114-119.

35Victor Rosewater, "The Bar's Complaint Against the Press,” 11 American Bar Association Journal
211 (1925); Robert D. Highfill, "The Effects of News of Crime and Scandal Upon Public Opinion," 17
Journal of the American Institute of Criminal Law and Criminology 40 (1926); "How Should a
Criminal Trial be Reported in a Newspaper?” 15 American Bar Association Journal 196 (1929); "The
Press and Prejudiced Juries,” 81 Law Journal 453 (1936); "Juvenile Courts and the Press,” 102 Justice
of the Peace and Local Governinent Review 309 (1938); Edward J. Meeman, "Newspapers and
Lawyers—Defenders of Freedom—On Trial," 18 Tennessee Law Review 687 (1945); "Controlling
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The 1960s. In the 1960s, legal scholars began to take an interest in crime
victims.3¢ This interest may have been due to the burgeoning victims' movement.
Criminologists Martin Greenberg and R. Barry Ruback attribute the increase in concern
for crime victims to three factors: the general concern during the period for victims of
injustice and inequality; a rising crime rate; and several U.S. Supreme Court cases that
seemed to benefit criminals at the expense of their victims.37 Criminal justice scholars
Steven Smith and Susan Freinkel link the movement to the rise of the welfare state with
the related view of government as protector as well as lobbying on behalf of victims by
high-placed government officials.38 Regardless of the cause, the experiences of crime

victims found a place in the legal literature from 1960 on, although the early articles

Press and Radio Influence on Trials," 63 Harvard Law Review 840 (1950); Philbrick McCoy, "The
Judge & Courtroom Publicity,” 37 Journal of the American Judicature Society 167 (1954): J.J.
Muldoon, "Press Participation in Criminal Trials," 33 Chicago-Kent Law Review 338 (1955);
Margaret Chase Smith, "Fair Trial and Free Press: Pressures Exerted on Courts and Jurors," 42
American Bar Association Journal 341 (1956); Marcus D. Gleisser, "Newspapers and the Courts," 3
Cleveland-Marshall Law Review 156 (1954).

36However, when thinking about the judicial system and the media, their main concern through the
1990s has continued to be the free press-fair trial debate. "Trial by Newspaper,” 33 Fordharn Law
Review 61 (1964); Harvey Gelb, "Fair Trials and Free Speech,” 31 George Washington Law Review
607 (1963); Hubert L. Will, "Frec Press v. Fair Trial,” 12 DePaul Law Review 197 (1963); Harold D.
Rogers, "Canon 35: Cameras, Courts and Confusion,” 51 Kentucky Law Journal 737 (1963); Donald
F. Burt, "Inflammatory Publicity in State Criminal Cases,” 44 Nebraska Law Review 614 (1965):
Paul C. Reardon, "Forward,” 22 Oklahoma Law Review 125 (1969); E.H. Fremont, "Free press, fair
trial: a constitutional quandary," 26 Journal of the Missouri Bar 520 (1970); George Koudelis, "Fair
Trial v. Freedom of the Press in Criminal Cases," 35 Temple Law Quarterly 412 (1962); Gerhard
O.W. Mucller, "Problems Posed by Publicity to Crime and Criminal Proceedings,” 110 University of
Pennsylvania Law Review 1 (1961); D.R. Wright, "Fair Trial and Free Press: practical ways to have
both,” 54 Judicanre 377 (1971); Richard K. Leefe, "Free Press v. Fair Trial: A Constitutional
Dichotomy," 20 Loyola Law Review 148 (1974); John Kaplan, "Frec Press/Fair Trial Rights in
Conlflict: Freedom of the Press and the Rights of the Individual," 29 Oklahoma Law Review 361
(1976); D. Grier Stephenson Jr., "Fair Trial-Free Press: Rights in Continuing Conflict,” 46 Brooklyn
Law Review 39 (1979); Charles E. Ares, "Chandler v. Florida: television, criminal trials, and duc
process,” Supreme Court Review 157 (1981); Gregory K. McCall, "Cameras in the criminal
courtroom: a Sixth Amendment analysis,” 85 Columbia Law Review 1546 (1985); Ralph Frasca,
"Estimating the Occurrence of Trials Prejudiced by Press Coverage,” 72 Judicature 162 (1988): Alfredo
Garcia, "Clash of the Titans: the Difficult Reconciliation of a Fair Trial and a Free Press in Modemn
American Socicty,” 32 Santa Clara Law Review 1107 (1992); Michacl James, "Open Justice:
Publicity and the Judicial Process,” 46 Current Legal Problems 190 (1993); Scott C. Pugh,
"Checkbook journalism, free speech and fair trials,” 143 University of Pennsvlvania Law Review
1739 (1995).

37Martin S. Greenberg and R. Barry Ruback, After the Crime: Victim Decision Making (New York:
Plenum Press, 1992), 3-4.

38Sicven Rathgeb Smith and Susan Freinkel, Adjusting The Balance: Federal Policy and Victim
Services (New York: Greenwood Press, 1988). 16-17.
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were devoted almost exclusively to the establishment of victims' compensation
programs.39

DISCUSSICN PARAMETERS: PRIVACY AND PUBLIC INTEREST

While crime victims and their advocates give many reasons for sheltering them
from publicity, the concepts of privacy and public interest provide the foundation for
almost all arguments.*0 One case that exemplifies the tension between these two
principles is Hubbard v. Journal Publishing Co., the first reported case of a privacy
suit brought by a rape victim against a news organization that had identified her as
such.?! In this 1962 case, a young girl was raped by her 16-year-old brother who
served 60 days in juvenile detention for the crime. In an article about her brother's
sentencing by the court, the Albuquerque Journal identified the girl, who sued for
invasion of privacy. In writing about the case for the Stanford Law Review, legal
scholar Marc Franklin explained that a tradition of gallantry supported protection of
victims’ privacy. Identifying them in the news would shame them and probably
discourage them from reporting the crime. In many cases, the public interest in
protecting the victim may be paramount and justify the attempted suppression of her
name. Franklin said. But, he continued, there are times when the victim's name makes
a difference in the story. Franklin said Hubbard was such a case because the fact that

the victim was raped by her brother made the crime more heinous.+2

39For cxample, H. Donnie Brock, "Victims of Violent Crime: Should They Be An Object Of Social
Effection?" 40 Mississippi Law Journal 92 (1968); Gerhard O.W. Mueller et al, "Compensation to
Victims of Crimes of Personal Violence: An Examination of the Scope of the Problem.” 50 Minnesota
Law Review 211 (1965); Robert D. Childres, "Compensation for Criminally Inflicted Personal
Injury,” 39 New York University Law Review 444 (1964); "Compensation for Victims of Crime," 33
University of Chicago Law Review 531 (1966); Mikc Mansfield, "Justice for the Victims of Crime,"
9 Houston Law Review 75 (1971).

*0Benedict, 1141; Katha Pollitt, "Media Goes Wilding in Palm Beach," in Taking Sides: Clashing
Views on Controversial Issues in Mass Media and Society, cd. Alison Alexander and Janice Hanson
(Guilford, Conn.: The Dushkin Publishing Group Inc., 1995), 115.

H Hubbard v. Journal Publishing Co., 368 P.2d 147 (1962).

*2Franklin, 134.
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COMPETING INTERESTS

While the concepts of privacy and public interest had been used by judges and
legal scholars in their wrilings since the early 1900s, Time, Inc. v. Hiil ciearly
established them as competing interests. Unlike most privacy cases involving crime
victims, Time, Inc. v. Hill involved fictionalization. In 1952, James Hill and his
family were held captive in their homes for 19 hours by three escaped convicts.#3 The
incident inspired a novel and then a play, both of which embellished the details of the
incident. In February 1955, Life magazine published an article about the play,
implying it was true to the Hills' experience. It was not, and James and Elizabeth Hill
sued. While the U.S. Supreme Court acknowledged the Hills' right to be free from
exploitation, it went on to say that in cases where the publication dealt with matters of
public interest, the plaintiff must show actual malice.+*

Dozens of articles in legal journals were written about the decision. All focused
on the creation of the new fault standard, which seemed to provide the press with an
invincible shield against privacy suits.#> Only a handful of authors questioned the

imbalance the Court had created between individuals' right to privacy and the public's

+3Time, Inc v. Hill, 385 U.S. 374, 377-378 (1967).

Hibid., 388,

+5"New York Right of Privacy— Constitutional Law — Freedom of Press— Freedom of Speech— Time,
Inc. v. Hill," 31 Albany Law Review 364 (1967); "Torts— Privacy— Actual Malice Required for
Redress of False Reports of Matters of Public Intcrest—Time, Inc. v. Hill," 16 The American
University Law Review 442 (1967); "Constitutional Law— Application of Times v. Sullivan
Doctrine to Right of Privacy," 33 Brooklyn Law Review 318 (1967); Richard A. Braun,
"Constitutional Law — Freedom of Speech and of the Press—Right of Privacy—The Press May
Publish Any Matter of Public Interest Unless With Knowledge of Its Falsity or Reckless Disregard of
Its Truth,” 44 Chicago-Kent Law Review 58 (1967); "Privacy, Defamation, and the First Amendment:
The Implications of Time, Inc. v. Hill," 67 Columbia Law Review 926 (1967); Philip L. Kellogg,
"Constitutional Law— State Cannot Award Damages for Invasion of Privacy Without Prool of Actual
Malice," 45 North Carolina Law Review 740 (1967); Arthur Gregory, "Constitutional Law —Invasion
of Privacy by Fictionalization of an Experience—No Recovery Absent Malice,” 19 South Carolina
Law Review 249 (1967); Norbert F. Abend, Jr. "Torts— Publishers of Matters of Public Interest Not
Liable Absent Finding of Knowing Untruth or Reckless Disregard of Truth in Right to Privacy
Actions,” 18 Syracuse Law Review 661 (1967); W. Amon Burton Jr., "Constitutional Law —Torts—
Right of Privacy— First Amendment Protection of Frec Speech and Press Precludes Recovery Under
Right-of-Privacy Statute for False Reports of Matters of Public Interest in the Absence of Proot of
Knowing or Reckless Falschood,” 45 Texas Law Review 758 (1967); Charles E. Friend,
"Constitutional Law —Right of Privacy—Time, Inc. v. Hill," 8William and Mary Law Review 683
(1967).
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desire for information. A Brooklyn Law Review article said the Hills should not be

held to the same fault standard as public figures because they did not voluntarily enter
the public eye.#6 Celebrity was forced on them after the attack. In another article, legal
scholar Richard Braun said publications about involuntary public figures should be held
to a standard of absolute truth.#7 These articles are somewhat misleading. The
Supreme Court did not say the Hills were public figures. It said information about
their experiences as hostages was of public interest. Most legal scholars assumed thé
Court was correct on this point, stating the public interest value of the article as fact.+8
[t would be another two decades before legal scholars seriously began to question what
information about crime victims was truly of public interest and what ought to remain
private.
THE CONCEPT OF PRIVACY

Today, privacy is an accepted legal concept composed of four torts:
appropriation, intrusion, public disclosure of private facts, and false light.#9 Privacy
cases involving the naming of crime victims usually fall under the public disclosure of
private facts tort. This tort allows people to recover damages when the media disclose a
fact about them that had been private and is "highly offensive and objectionable to a
reasonable person of ordinary sensibilities."50 Of the four privacy torts, public
disclosure was the slowest to develop and—from the perspective of the plaintiff—has
been the least successful.>! Courts have been reluctant to punish news media for

publishing or broadcasting truthful information of public interest, and they define

+6°Constitutional Law— Application of Times v. Sullivan Doctrine to Right of Privacy,"” 323.
+7Braun, 58-63.

+8For cxample, sce William J. Carl, "Right of Privacy: Knowing or Reckless Falsity in Publication
Required to Sustain Liability Under New York Right of Privacy Statute," 28 Monitana Law Review
243, 247 (1967).

49W. Page Keeton et al., "Privacy," chap. 20 in Prosscr and Keeton on Torts, Sth ed. (St. Paul, MN:
West Publishing Co., 1984), 851-863.

30rbid., 857.

51Don R. Pember, Privacy and the Press (Seattle: University of Washington Press, 1972), 238.
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public interest broadly. Stories about a young woman's sterilization, a man's death
from a drug overdose, the exploits of a bodysurfer and people's behavior on dates were
all found to be of public interest.52 Ironically, this is the kind of information the tort of
privacy originally was supposed to protect.33

The origins of privacy. Until 1890, privacy was a relatively unknown concept.
Although there were hints of it in case law, a right of privacy was not mentioned by
Locke. Rousseau, Paine or any of the other great advocates of civil liberties.5* In the
seventeenth and eighteenth centuries, when the formative literature on civil liberties was
produced. "Society had not yet become so complex that the individual's privacy was in
danger of encroachment."53

During the 1800s, American society became more complex and, according to
some. more invasive. More and more Americans moved to cities, where they worked
in factories instead of on farms. Wealth became more evenly distributed, making the
class structure more fluid. Qualifications for enfranchisement became more lenient,
giving nearly all white male citizens the opportunity to vote. The press changed with
society. Following the lead of Benjamin Day, editors began to produce inexpensive,
politically-independent newspapers. In 1840, James Gordon Bennett started the New
York Heruald, where he began to develop the concepts of news and reporting as we
know them today. In particular, Bennett and the other penny press editors liked crime
news.’¢ They discovered, as journalist Alfred Friendly wrote more than a century

later, "that crime news is the hottest article on [an editor's] counter. Within limits —

52Howard v. Des Moines Register, 283 N.W.2d 789 (1979); Beresky v. Teschner, 381 N.E.2d 979
(1978); Virgil v. Time Inc., 527 F.2d 1122 (1975); DeGregario v. CBS, 43 N.Y.S.2d 922 (1984).
53Pember, 238.

54K ceton, 849: Louis Nizer, "The Right of Privacy: A Half Century's Developments,” 39 Michigan
Law Review 526, 526 (1941).

35Nizer, 526.

S6Will Irwin, The American Newspaper (Ames, [A: The lowa State University Press, 1969), 16.
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within rather far extended limits, to be honest about it—the publication of crime news
bolsters readership and circulation."57

in 1890, Samuel Warren and Louis Brandeis introduced privacy as a iegal
concept.>® After describing what they saw as the improprieties of the press, they said:

The intensity and complexity of life, attendant upon advancing civilization, have

rendered necessary some retreat from the world, and man, under the refining

influence of culture, has become more sensitive to publicity, so that solitnde and
privacy have become more essential to the individual; but modern enterprise and
invention have, through invasions upon his privacy, subjected him to mental
pain and distress, far greater than could be inflicted by mere bodily injury.59

Warren and Brandeis proposed the establishment of a tort that would provide
compensation for feelings injured by publication. They also suggested the courts
provide injunctions against further publication in some cases.

The new tort was very much a product of its time. In the nineteenth century,
the relationship between the legal system, individual rights and public interest differed
significantly from the present. Now, judges are called upon to protect individual
rights—particularly the freedoms of speech and press—when society encroaches upon
them. This role of the judiciary evolved during the 1930s and 1940s, when a number
of cases involving political dissidents were heard.50 In the 1800s, judges believed the
law should protect the interests of the majority.6! When state legislatures and Congress

passed laws limiting publication in order to protect social, political and moral values.

the courts upheld them.62

57 Alfred Friendly and Ronald L. Goldfarb, Critne and Publicity (New York: The Twenticth Century

Fund, 1967), 35-36.

583amuel D. Warren and Louis D. Brandeis, "The Right to Privacy," 4 Harvard Law Review 193

(1890); Alan H. Johansen, "Right of Privacy—When Is [t Invaded by Publication of News [tems and

Photographs?" 35 Oregon Law Review 42 (1955).

S%Warren and Brandeis, 196.

605 Edward Gerald, The Press and the Constitution 1931-1947 (Minneapolis: University of

Minnesota Press, 1948), 2-3.

ZiTimothy W. Gleason, The Watchdog Concept (Ames, [A: lowa State University Press, 1990), 40.
“Ibid., 41.
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By 1890, many urban newspapers were copying the sensational style of Joseph
Pulitzer and William Randolph Hearst, the respective owners of the New York World
and San Francisco Examiner. 53 They catered to the common man'’s taste, emphasizing
crime, corruption, entertainment and gossip, sometimes with less emphasis on truth
than intrigue. Therefore, it is no surprise that when Warren and Brandeis looked at the
pages of the urban newspapers and were offended, they turned to the law to solve the
problem.

The growth of privacy. Privacy law grew sporadically, however. During the
first decade after Warren and Brandeis published their article, no privacy cases were
heard.5+ By 1930, when the first case involving a crime victim was reported, only 11
states recognized a right of privacy—seven in common law and four through statutes.63
While little was written about Jones v. Herald Post Co., there are indications in the
literature that members of the legal community were uncertain how to distinguish
private and non-private information. A convoluted Kentucky Law Journal article said
the Kentucky Supreme Court had used an incorrect test for making its decision because
it looked at whether the words brought Jones into "contempt, hatred, scorn or ridicule”
and did not consider the truthfulness of the report.66 In making his argument, the
author relied on a previous law journal article that said “the test for wrongfulness
should not be whether this opinion or utterance falsely attributed tends to bring the
person into hatred, ridicule or contempt but whether the opinion ascribed is one which

is disagreeable for the speaker to be supposed to entertain."67 This indicates that a rule

63Hcarst later bought the New York Journal, which is better known for sensationalism than the
Examiner.

64The first reported privacy case is Roberson v. Rochester Folding Box Co., 171 N.Y. 538 (1902).
The first case in which a right to privacy was acknowledged is Pavesich v. New England Mutual Life
Insurance Co., 122 Ga. 190 (1905).

65Kansas, Missouri, Georgia, Indiana, New Jersey, Kentucky, Louisiana and the federal territory of
Alaska recognized a common law right of privacy. California, New York, Utah and Virginia had
statutes prolecting privacy. Michigan and Rhode Island had explicitly denied a right of privacy.
66"Torts—Right of Privacy,” 18 Kentucky Law Journal 86 (November 1929). Also, Jones v. Herald
Post Co., 18 S.W.2d at 973.

67"Torls—Righl of Privacy,” 86.
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similar to that in libel had been used in deciding privacy cases and that there may not
have been a clear distinction between the two in the minds of many lawyers.

In fact, a Harvard Law Review article written at the same time shows the
privacy tort was still relatively undefined and applied in a haphazard fashion. The
author wrote:

It seems clear that most of the cases were, at least in part, decided on
other grounds, and hence represent a slight advance in the law. Some proceeded
on the theory of breach of trust or contract, or violation of a property interest. In
others the court found, not only a violation of privacy but a cause of action in
libel as well. In a few cases often cited for the recognition of the right, the

express ground of decision was conduct amounting to fraud; and in some others
the decisions could have been rested on other theories, though these were not

adverted t0.58 (footnotes omitted)

The author goes on to discuss the problems involved in creating a workable
tort. He or she notes that it is impossible to place a monetary value on the damage done
by an invasion of privacy and that such damages could encourage frivolous suits.
However, "the imperfections of this remedy should not destroy the right."69 The
author suggests using injunctions against further publication or criminal penalties "to
curb the excesses of a tabloid-minded press."7? These remedies seem extreme, and in a
footnote the author admits criminal penalties could be used to retaliate against charges
of political wrong-doing. Still, this article represents some of the better thought of the
time. The author recognizes that invasions of privacy cannot be evaluated in the same
way as slip-and-fall or other torts where actual damages can be assessed. Further, the
suggested penalties, geared toward prevention of further damage, do not seem
outrageous when considered in their social context.

The United States' tabloid press grew up in the 1920s.71 In 1919, Britain's

Lord Northcliffe started the New York Daily News. Like Britain's already successful

G8The Right to Privacy Today," 43 Harvard Law Review 297, 298 (December 1929).

691bid., 299.

701bid., 300.

71For a full account of the growth of the tabloid press, see Simon Michael Bessie, Jazz Journalisin
{New York: E.P. Dutton & Co., Inc., 1938).
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tabloids, the Daily News covered crime, sex and, when possible, crime-and-sex to an
extent that no American newspaper had. Within two years, it had a circulation of
400,000 and had spawned numerous copycat papers. The Daily News and iis progeny
had a field day during the roaring '20s, covering scandals such as the Peaches and
Daddy Browning marriage, Earl Carroll orgy, Kip Rhinelander divorce and Hall-Mills
murder. Further, newspaper editors across the country took notice of the tabloids'
success and incorporated pieces of their style into regular news coverage.’2

Perhaps as a result of this display of excess, some members of the legal
community began to consider imposing restraints on the press, particularly in the area
of crime news.”3 Journalists, taking these threats to heart, began to discuss self-
censorship and created codes of ethics. By the mid-1940s, newspapers had begun to
omit rape victims' names from their stories.”+

Privacy matures. During the 1930s and 40s, legal scholars continued to discuss
the uneven development of the privacy tort and its problematic nature. As one scholar
noted, "To say precisely what is meant by the 'right of privacy’ is a difficult matter."75
Still, they gave it their best shot. Legal scholar Leon Green broke the tort into three
areas: physical harms; harms of appropriation; and harms of defamation.”® Green and
other writers made a point of noting that privacy involved an interest in personality
instead of property. What this meant in practical terms was unclear. As one scholar

wrote, "It is hard to think of such an interest in personality as having value because

721bid., 231-232.

73Koehler, 101, 108-109; "Restricting the Press,” 74 Law Journal 167 (1932).

74K oehler, 111-121.

75"Neccssily of Statutory Protection of the Right of Privacy,” 81 University of Pennsylvania Law
Review 324 (1933).

76Leon Green. "The Right of Privacy,” 27 lilinois Law Review 237, 239 (1932); Sec also DeMott,
128.
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anything of value has at some time, somewhere, by someone, been designated
property."77

For the fiftieth anniversary of the publication of Warren's and Brandeis's
article, a few journals pulled together more thoughtful reviews of the tort.78 Legal
commentator and scholar Louis Nizer explained that the privacy tort pitted two primary
American ideals against each other. On the one hand, "It is the right of an individual to
live a life of seclusion and anonymity, free from the prying curiosity which
accompanies both fame and notoriety."7® As journalist and legal scholar Don Pember
has noted, the American colonies were settled in large part by people seeking seclusion
and anonymity for religious worship.80 However, the colonists also sought openness
in government and public affairs. Thus, Nizer writes, "Opposed to this ideal [of
seclusion] is the principle that the white light of publicity safeguards the public. that
free disclosure of truth is the best protection against tyranny.” More will be said on this
subject later.

Prosser defines privacy. The 1960s ushered in a new era in privacy law. Until
that time, scholars were still somewhat uncertain how to classify the tort. As late as
1959, they wrote articles with titles such as "What Do We Mean By 'Right To
Privacy?"8! The framework outlined by Leon Green was still in use, although with
slight modifications and the addition of intrusion.82 But the August 1960 issue of the
California Law Review contained an article by William Prosser, dean of the University

of California, Berkeley, Law School, that redefined the tort of privacy.83 Prosser

77John B. Pew, "The Right of Privacy—Protection of Man's Personality,” | Kansas Citv Law Review
4 (1933).

78For example, sec "Right of Privacy Fifty Years After,” 15 Temple Law Review 148 (1940).
79Nizer, 528.

80pember, 4.

81Frederick Davis, "What Do We Mean By Right To Privacy?" 4 South Dakota Law Review |
(1959).

82The fourth privacy tort, intrusion, occurs when one individual invades the solitude of another. Don
R. Pember, Mass Media Law (Dubuque, IA: Brown & Benchmark Publishers, 1996), 571.

83william L. Prosser, "Privacy," 48 California Law Review 383 (1960).
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broke privacy into the four distinct torts legal scholars recognize today: appropriation,
intrusion, false light and publication of private facts. In regard to the publication of
private facts. he wrote: "The interest protected is that of reputation, with the same
overtones of mental distress that are present in libel and slander. It is in reality an
extension of defamation, into the field of publications that do not fall within the narrow
limits of the old torts, with the elimination of the defense of truth."8+

Not everyone agreed with Prosser. Legal scholar Edward Bloustein said
privacy was one tort, which involved insults to human dignity. The wrong involved in
private facts, he said, was not a harm to reputation but an assault on "personal dignity
and integrity."8> Hyman Gross disagreed with both Prosser and Bloustein, defining
privacy as a condition in which knowledge of a person or his affairs is limited.86 The
tort occurs when that condition is altered.

Still, Prosser’s classification system was adopted by the legal community.87
His definition of the private facts tort may have had some unforeseen ramifications for
crime victims who brought suit under it. In the 1960s, the U.S. Supreme Court began
to set fault standards for plaintiffs bringing libel suits. These standards protected the
press from what could have been hefty damages and provided breathing room for the
sometimes virulent political dialogue of the 1960s. In 1964, the Supreme Court said
public officials bringing libel suits must prove journalists had knowledge of the falsity
of their words or demonstrated a reckless disregard for the truth.88 Three years later, it
extended this rule to public figures.89 Then, the Supreme Court began to construct a

similar fault standard for privacy suits, making it difficult for crime victims to recover

841bid., 398.

85Edward J. Bloustein, "Privacy as an Aspect of Human Dignity: An Answer to Dean Prosser," 39
New York University Law Review 962, 981-982 (1964).

86Hyman Gross, "The Concept of Privacy,"” 42 New York University Law Review 34, 35-36 (1967).
87Carl, 243; "Right to Privacy: Social Interest and Legal Right," 51 Minnesota Law Review 531,
539 (1967).

88New York Times v. Sullivan, 376 U.S. 254 (1964).

89Curiis Publishing Co. v. Butts, AP v. Walker, 388 U.S. 130 (1967)
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damages. At least one writer has said that given the close conceptual ties legal scholars
drew between libel and privacy, the creation of a fauit standard for privacy was
inevitable after the Supreme Court's 1964 decision.90

In addition, Prosser's definition has some interesting philosophical
implications. If the concern of plaintiffs in privacy cases is harm to their reputation,
they must believe that whatever is known about them will damage their reputation.
However, one's reputation normally suffers only when one exhibits behavior or
characteristics over which one has some control. To be called a liar or adulterer is
harmful because the speaker is implying that one has voluntarily exhibited undesirable
behavior. Yet there is nothing voluntary about being a crime victim. One can no more
control the actions of one's attacker than one can change one's height. Prosser's
definition, then, forces crime victims to acknowledge shame for something over which
they had no control. Alternatively, it may be construed to mean that people bringing
privacy suits because they were identified as crime victims feel shame because they are
partly responsible for the event. This is a dangerous connotation, particularly in the
case of rape victims, who were—and are —often blamed for the assault on them.

Other concepts of privacy. One major difficulty in dealing with privacy is the
difference between the legal and common meanings of the word. By categorizing and
defining four privacy torts, Prosser— perhaps unintentionally —excluded much from
the legal definition of privacy that is contained within the common meaning of the
word. People often think the right to privacy protects them more than it does.

Many people believe privacy is the right to control information about
themselves. This view is supported by philosophers such as Charles Fried, who see

information as a kind of "moral capital” people invest in each other.®! Fried explains:

90sidore Silver, "Privacy and the First Amendment,” 34 Fordham Law Review 553 (1966).
91Charles Fried, "Privacy [a moral analysis]," in Philosophical Dimensions of Privacy: An
Anthology, ed. Ferdinand David Schoeman (New York: Cambridge University Press, 1984), 203-222;
also, Robert S. Gerstein, "Intimacy and privacy." in Philosophical Dimensions of Privacy: An
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"The man who is generous with his possessions, but not with himself, can hardly be a
friend, nor—and this more clearly shows the necessity of privacy for love—can the
man who, voluntarily or involuntarily, shares everything about himsclf with the world
indiscriminately."92 He claims privacy gives people control over the amount of
information about themselves that they give to others so they can create relationships
with varying degrees of intimacy.

One can easily see that Fried's notion of privacy is broader than the legal
definition. Fried would protect all information people conceal to maintain their
relationships. In contrast, the private facts tort, which is most applicable here, protects
only that information that is offensive to a reasonabie person and not of public interest.
Nor do any of the privacy torts protect people's right to live their lives without undue
social pressure. Some philosophers say the right to privacy should include this. For
example, Jeffrey Reiman says privacy is a social ritual in which people refrain from
inquiring about others in order to show respect for them.93 By refraining from making
unwanted inquiries one allows others to develop as they choose. Privacy fosters
individual autonomy.%+

In light of the dichotomy between the corr.lmon and legal definitions of privacy,
one should not be surprised that individuals often pursue suits for invasion of privacy
when anyone familiar with the tort could tell them they have no chance of winning. In
particular, crime victims have been unwilling to accept the narrow legal definition of

privacy.?> In lawsuits, some have claimed the inclusion of their identities in public

Anthology, ed. Ferdinand David Schoeman (New York: Cambridge University Press, 1984), 265-271:
James Rachels, "Why privacy is important,” in Philosophical Dimensions of Privacy: An Anthology.,
cd. Ferdinand David Schoeman (New York: Cambridge University Press, 1984), 290-299.

92Fried, 211.

93Jeffrey H. Reiman, "Privacy, intimacy and personhood," in Philosophical Dimensions of Privacy:
An Anthology, ed. Ferdinand David Schoeman (New Y ork: Cambridge University Press, 1984), 310.
940ther advocates of this position include Martin Gunderson, David J. Mayo, and Frank S. Rhame,
AIDS: Testing and Privacy (Salt Lake City: University of Utah Press, 1989), 60.

9580 have some legal scholars. Beginning in the 1970s, some writers tried to approach privacy from a
philosophical perspective yet still address legal issues. For example, Thomas I. Emerson, "The Right
of Privacy and Freedom of the Press,” 14 Harvard Civil Rights—Civil Liberties Law Review 329



26

records should not void their right to privacy.?6 They think the courts should provide
them with the protection they need to recover and reclaim control over their lives.97
They do not think the press has a right to decide for them what the public will know
about the incident and their personalities. In victims' arguments, one clearly can see the
influence of an alternative conceptualization of privacy.

Before leaving the concept of privacy, there is one additional thing to consider.
The focus of attention on privacy suits involving rape victims seems to have limited
scholars’ thinking on the matter. They tend to assume information about sexual
assaults is private.”® Most likely, this is because of the nature of the assauit.
Americans assume anything sexual is private. However, sexual assaults are not about
sex as much as power. There is no intimacy between victim and attacker as there is
between lovers. When one realizes rape is no more intimate than non-sexual assault,
robbery or murder, one begins to question whether the details of the attack are indeed
private. This leads to one of the questions to be explored in this study: can
Americans—particularly American journalists—distinguish between private and public
information? When legal scholars say sexual assaults are private and rely on the sexual
aspect to justify their statements, they forego establishing workable guidelines that will

aid journalists in deciding whether information about victims of other crimes is private.

(1979); Edward J. Bloustein, "The First Amendment and Privacy: The Supreme Court Justice and the
Philosopher,” 28 Ruigers Law Review 41 (1974); Gerald G. Ashdown, "Media Reporting and Privacy
Claims—Dealing in Constitutional Protection for the Press,” 66 Kentucky Law Journal 759 (1977-
78); "An Accomodation of Privacy Interests and First Amendment Rights in Public Disclosure Cascs,"
124 University of Pennsylvania Law Review 1385 (1976); George Anastoplo, "The Public [ntcrest in
Privacy: On Becoming and Being Human," 26 DePaul Law Review 767 (1977); Peter L. Fletcher and
Edward L. Rubin, "Privacy, Publicity, and the Portrayal of Real People by the Media,” 88 Yale Law
Journal 1577 (1979).

96For example, sec The Florida Star v. B.J.F., 491 U.S. 524; 109 S.CL. 2603 (1989).

97See comments by rape victim Nancy Ziegenmeyer's representative in: Sylvia Paine, "Editor, Rape
Victim Split on Secrecy,” Washington Journalism Review, October 1990, 18.

98For example, see Russell D. Workman, "Balancing the Right to Privacy and the First Amendment,”
29 Houston Law Review 1059, 1080 (1992); Kimberly Wood Bacon, "Florida Star v. B.J.F.: The
Right of Privacy Collides with the First Amendment,” 76 fowa Law Review 139, 165 (1990); Kim
Ruckdaschel-Haley, "The Florida Star v. B.J.F.: Balancing Freedom of the Press and the Right to
Privacy Upon Publication of a Rape Victim's Identity,” 35 South Dakota Law Review 94, 114
(1990).
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As noted in the introduction to this chapter, victims of hate crimes and abuse —among

others—suffer from publicity along with rape victims.
THE PUBLIC INTEREST STANDARD

Scholars generally agree that the Sixth Amendment guarantee of a public trial
was intended to benefit the defendant alone.?® However, that narrow legal
interpretation belies a sense on the part of many Americans that they should be
informed about criminal proceedings. As U.S. Supreme Court Justice John Paul
Stevens wrote in Gannett Co. v. DePasquale:

There can be no blinking the fact that there is a strong societal interest in
public trials. Openness in court proceedings may improve the quality of
testimony, induce unknown witnesses to come forward with relevant
testimony, cause all trial participants to perform their duties more
conscientiously, and generally give the public an opportunity to observe the
judicial system. 100
Today, many people might disagree with Stevens about the benefits of

publicity, but the American guarantee of open judicial proceedings was created by men
who realized all too well the harms created by a closed system. In the sixteenth and
seventeenth centuries, the Star Chamber, a court established by King Henry VII and
made up of high government officials, secretly heard cases involving breaches of the
peace, seditious libel and other issues of great concern to the government.!0! After the
abolition of the Star Chamber in 1641, common law courts adopted many of its rules,

and although they usually held open hearings, they often engaged in coercive activities.

particularly in the American colonies.!02

99Gannett Co. v. DePasquale, 443 U.S. 368, 383 (1979). Also, Max Radin, "The Right to a Public
Trial," 6 Temple Law Quarterly 381, 392 (1932); Nick Johnson, "Right of Public and Press to be
Admitted to a Criminal Trial," 35 Texas Law Review 429, 430 (1957).

100Gannen Co. v. DePasquale, 443 U.S. at 383.

101Cora Scofield, A Study of the Court of the Star Chamber (New York: Burt Franklin, 1900), 9-11;
Frederick S. Siebert, Freedom of the Press in England 1476-1776: The Rise and Decline of
Government Control (Urbana, [1l.: University of Illinois Press, 1965), 120.

t02siebert, 270; Willliam E. Nelson, "The Jury and Consensus Government in Mid-Eightcenth
Century America,” in The Bill of Rights: Original Meaning and Current Understanding, ed. Eugenc W.
Hickok, Jr. (Charlottesville: University Press of Virginia, 1991), 333.
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Thus, the creators of the Bill of Rights were nearly as suspicious of the
judiciary as of the other branches of government.!03 With the Sixth Amendment, they
created a check on the courts to ensure that defendants would be treated fai rly.
Subsequent history has shown the founding fathers were prudent in their actions.
Closed immigration hearings in the early 1900s resulted in an abridgment of aliens'
civil rights much like those experienced by Star Chamber defendants.!9+ Since that
time, the courts have been increasingly reluctant to bar journalists from judicial
proceedings or suppress news of the criminal justice system.!95 Judges seem to
believe any harms to defendants or victims caused by publicity are outweighed in the
long-run by the public's ability to ensure justice.

Newsworthiness. While Warren and Brandeis thought people should be
protected from the glare of publicity and the vulgar gaze of the public, they realized
some tndividuals might want to keep information secret that the general welfare
required the public to know. The young lawyers said the right to privacy should
protect information about "the private life, habits, acts, and relations of an individual"
as long as that information had no connection or bearing on his ability to hold a public
office for which he made himself a candidate.!96 When individuals run for political
office. their habits take on an importance not found in actions of ordinary people.
Distinguishing between private individuals and public officials is fair, Warren and
Brandeis said, because candidates for government office renounce their right to be free

from public scrutiny when they declare their candidacy.!07 Thus, Warren and Brandeis

103Ncison claims the colonists did not distinguish the judiciary from the executive branch, 334.
Several documents in which colonists talk about their distrust of closed courts, particularly the Star
Chamber, are contained in Leonard Levy, Freedom of the Press from Zenger 1o Jefferson: Early
American Liberiarian Theories (New York: The Bobbs-Merrill Company, Inc., 1966).

104For a description of World War | exportation hearings, see Zechariah Chafec Ir., Free Speech in the
Unfted States (Cambridge, Mass.: Harvard University Press, 1942), 203-204.

10SNebraska Press Association v. Stuart, 427 U.S. 539 (1976); Riclmond Newspapers v. Virginia,
448 U.S. 555 (1980); Press-Enterprise v. Riverside Superior Court, 464 U.S. 501 (1984); Press-
Enterprise v. Riverside Superior Court, 478 U.S. 1 (1986).

106warren and Brandeis, 216.

1071bid., 215.
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wrote: "The right to privacy does not prohibit any publication of matter which is of
public or general interest.”!08 They also exempted information that wouid be
considered privileged under libel law. such as court testimony or reports of legislative
proceedings, and information the plaintiff had made available to the public.!09

Courts readily accepted the "newsworthiness" defense, as the exemptions
outlined by Warren and Brandeis were called. In fact, they were more generous than
the two lawyers, finding information that had little or nothing to do with public officials
or public office to be "newsworthy."!10 For most of the twentieth century, legal
scholars also have supported a broad definition of newsworthiness. Often, they seemed
to define newsworthy information as that which appears in the news. This passage by
scholar Louis Nizer is typical of the discussion of newsworthiness:

"Names make news" is a primary tenet of the journalistic craft. It would
manifestly be impossible, however, to publish a newspaper if it were
necessary, before going to press, to obtain written waivers from the hundreds
of individuals whose names appear in each issue. Since the safeguarding of a
free press is of paramount public importance, all courts can agree that the right
of privacy does not prohibit the publication of news and pictures in connection
with items of legitimate public interest.!!!

The Supreme Court's standard. When the U.S. Supreme Court heard its first
privacy case in 1967, it incorporated the idea of newsworthiness into its test for
determiningliability.! 12 The Court said plaintiffs in cases where the publication dealt
with material of public interest had to prove actual malice on the part of the defendants.

The creation of the public interest standard captured a lot of attention in the legal

community, but it could hardly have been a surprise to lawyers and judges used to

1081pid., 214.

109Warren and Brandeis also suggested an exception for oral communication, but this has become
irrelevant in an era in which broadcasts reach more people than any newspaper or magazinc.

10For example, the name of a rape victim. Hubbard v. Journal Publishing Co.. 368 P.2d at 148. Scc
also, Sidis v. F-R Publishing Co., 113 F.2d 806 (1940); Meeize v. A.P., 95 S.E.2d 606 (1956).
I'1INizer, 540.

U2Time, Inc v. Hill, 385 U.S. 374 (1967); Don R. Pember and Dwight L. Teeter Jr., "Privacy and
the Press Since Time, Inc. v. Hill," 50 Washington Law Review 57, 90 (1974).
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employing the newsworthiness defense. However, the rather liberal application of that
standard in subsequent cases does seem to have caught many lawyers off guard.

In 1975, the U.S. Supreme Court decided its first privacy suit involving a rape
victim.! 13 The Court found the victim's name to be of public interest, although other
factors such as the inclusion of the name in public records played a larger part in its
denial of damages.! !+ Several legal scholars questioned the correctness of the Court's
judgment.!15 They pointed out that while the public had an interest in being informed
about that particular rape-murder—and crime in general —the actual name of the victim
did not add to the public's understanding or awareness of crime. One commentator
wrote: "The Supreme Court stretched its imagination to find a public interest in the
publication of a rape victim's identity, and overlooked the possibility that the public's
need to be informed about the courts could be fulfilled without the publication of the
rape victim's identity."116

Some scholars focused on the High Court's emphasis on the inclusion of the
victim's name in the public record.!!7 This may have created a misperception that the
Court would rule differently if reporters did not get the victim's name from official
documents. When the U.S. Supreme Court reaffirmed its decision in 1989, saying the
press could not be held liable for invasion of privacy when it legally obtained a victim's

name, many legal commentators took exception to the decision.! 18 Primarily, they

113 The case was actually brought by the victim's father because the victim died during the rape. Cox
Broadcasting Corp. v. Cohn, 420 U.S. 469 (1975).

Hbid., 494-493.

115Deborah Studybaker and Steven Studybaker, "Cox Broadcasting v. Cohn: A Finer Definition of the
Publication Privilege," 5 Capital University Law Review 267, 273 (1976); "Constitutional Law —
First Amendment—A Statc May Not Impose Civil Liability for the Accurate Publication of a Rape
Victim's Name Obtained from Publicly Available Judicial Records Maintained in Connection with a
Public Prosecution," 9 Georgia Law Review 963, 974 (1975); Blackmun, 1223-1224.
I'16Sudybaker and Studybaker, 275.

I'17For example, "State May Not Supress Name of Rape Victim," 61 American Bar Association
Journal 868 (1975).

U18The Filorida Star v. BJ.F., 491 U.S. 524 (1989). For commentary, see Peter B. Edelman, "Free
Press v. Privacy: Haunted by the Ghost of Justice Black,” 68 Texas Law Review 1195, 1199 (1990):
Julia A. Loquai, "Keeping Tabs on the Press: Individual Rights v. Freedom of the Press Under the
First Amendment," 16 Harnline Law Review 447, 460 (1993); Mary Ellen Hockwalt, "Bad News:
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argued that publication of the victim's name was not of public interest. Readers did not
need to know the woman's name to be informed about the crime. Commentator Julia
Loquai wrote: ". . .a rape victim’s name generaily has fittie or no pubiic significance.
In contrast, the publication of rape victims' names discourages victims from reporting
assaults. This in turn reduces the legitimate self-governance information being made
available to the public."! 19

The influence of Meiklejohn. Locquai and other commentators'
conceptualization of public interest seems to have been influenced by the ideas of
Alexander Meiklejohn.!20 Meiklejohn said the First Amendment exists to further
democracy.!2! It protects political speech absolutely, but non-political speech can be
regulated in order to achieve societal interests.!22 Many proponents of victims' privacy
draw on this premise when they say people need to be informed about the workings of
the cnminal justice system but do not need to know the names of specific crime victims.
They believe people need to know about government operations but not about the
people who have contact with governmental entities. Kimberly Wood Bacon writes:
"Application of Meiklejohn's guidelines would correctly balance the rape victim's
privac)y interest with the media's first amendment protection. If the Court would
determine public interest by asking whether the contested facts facilitate self-

govemance, an appropriate balance of the competing interests could be achieved."!23

Privacy Ruling to Increase Press Litigation," 23 Akron Law Review 561, 573 (1990); Barbara Lynn
Pederson, "The Rape of the Right to Privacy," 23 The John Marshall Law Review 731, 748 (1990);
David M. Henry, "The Florida Star v. B.J.F.: Is Journalistic Irresponsibility Paramount to Individual
Privacy?" 16 Ohio Northern University Law Review 93, 100 (1989); Ruckdaschel-Haley, 113.

1191 oequai, 460.

1201bid., 462; Bacon, 156-157; Bloustein, 61.

1218ec generally, Alexander Meiklejohn, Free Speech and Its Relation 10 Self-Government (New
York: Harper, 1948).

122This conceptualization of protected speech is probably more in line with Warren and Brandeis's
original idea of newsworthiness than later court interpretations were.

123Bacon, 156-157.
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A few writers do see a societal interest in publicly identifying crime victims. !2+
For example, Sarah Henderson Hutt notes that some victims actively seek the spotlight,
attempting to increase social awareness of criminal issues and, in the case of rape
victims, reduce the stigma surrounding the crime.!25 It is obvious, however, that Hutt
and other minority writers use a broader definition of public interest than scholars who
have been influenced by Meiklejohn's views.

CONCLUSION

There is no clear-cut boundary defining what information the public needs to
know. Most Americans probably think they have a right to know about legislative
actions, acts by executive officers and the creation of official policy. Few would argue
that information pertaining directly to government action should be kept secret. But
when information about private individuals, or even the private lives of public officials,
is involved, the consensus breaks down. People disagree on what should be known
and how much should be known.

The controversy over identifying crime victims in the news provides an
opportunity to study this issue through a case example. Crime is a public issue that
touches private people. Citizens need to know about crime to protect themselves
collectively and individually. Knowing who the victims are could increase public
awareness and concern if people identify with the victims. On the other hand, the
victims are private people who have not asked for attention. They have some ri ghtto
be left alone to put their lives back in order, and one could argue that their identities
lend no understanding to the question of why crime occurred. Many —if not most —

criminals choose their victims because of opportunity not because of who they are.

124Sarah Henderson Hutt, "In Praise of Public Access: Why the Government Should Disclose the
Identities of Alleged Crime Victims," 41 Duke Law Journal 386 (1991); Robert E. Drechsel,
"Negligent Infliction of Emotional Distress: New Tort Problem for the Mass Media," 12 Pepperdine
Law Review 889, 913-915 (1985).

125Hun, 396-399.
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Crime victims' identities lie in a gray area. The public may have a need to know them;
it may not. Solid arguments can be made for both sides.

The courts have walked a fine line on this issue. in order to protect the news
media’s First Amendment rights, they have declared victims' names to be of public
interest in specific instances.!26 At the same time, the courts limit their decisions to the
immediate fact situation, refusing to rule out the possibility that there may be a situation
in which the victim's name is private and has no public interest. Many scholars find the
courts' decisions unsatisfactory because they acknowledge a state interest in protecting
victims'—particularly rape victims'—privacy, yet they give little indication of how this
can be accomplished without violating the First Amendment.!27 Some writers, such as
Victor Dubose, say the trend in U.S. Supreme Court decisions makes it clear that the
press interest is over-riding.!28 Still, the limited holdings give victims' advocates
hope. The next two chapters will explore court decisions involving the naming of
crime victims in the news in more detail, attempting to define more clearly the
balance —or lack of balance —the courts have struck between individuals' right of

privacy and the public interest in being informed.

126F0r cxample, seeJones v. Herald Post Co., 18 S.W.2d 972 (1929); Hubbard v. Journal Publishing
Co., 368 P.2d 147 (1962).

127Carey Haughwout, "Prohibiting Rape Victim Identification In The Media: Is It Constitutional?" 23
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Disclosure of Rape Victim's Identitics,” 64 Southern California Law Review 1019, 1037-1039 (1991).
128victor Amell Dubose, "The Florida Star—"Happy 200th’ to the First Amendment, but a Setting
Sun for Victims' Privacy?" 10 Mississippi College Law Review 193, 204 (1990).



Chapter 2: The First Amendment in Action

Fort Worth resident Jane Doe was raped at knife point and terrorized in her
home by a man who had been on parole for less than three months.! Following the
early moming assault, the assailant robbed Doe, bound her with strips of bed sheets
and stole her car. Doe managed to free herself and call the police. Two days later,
police arrested the rapist while he was driving Doe's car in Oklahoma.

On a routine visit to the local police station, a reporter for the Fort Worth Star-
Telegram read a copy of the police report on Doe's rape. The report included the
victim's real name and address. The reporter, Betsy Tong, wrote two stories about the
rape. One, published the day after the rape, reported Doe's age, neighborhood,
possession of a home security system and a 1984 black Jaguar, and the fact that Doe
was taking medication. The second article, published two days after the rape, identified
Doe as the owner of a travel agency. While neither article included Doe's name, people
who knew her could easily identify her as the victim.

Doe sued Tong and the Star-Telegram for invasion of privacy, intentional
infliction of emotional distress and negligence. The trial court granted the newspaper
summary judgment—a ruling in its favor that eliminates the need for a trial —because
the articles were true and of public interest. The Texas Court of Appeals reversed the
ruling.

The newspaper then appealed to the Texas Supreme Court, which ruled in its
favor in spite of the fact that "there is a presumption under Texas law that the public has
no legitimate interest in private embarrassing facts about private citizens."2 The media

should avoid unnecessary disclosure of private information, particularly when such

I Star-Telegram, Inc. v. Doe, 915 S.W.2d 471 (Tex. 1995); 1995 Tex. LEXIS 90.
2Star-Telegram, Inc. v. Doe, 1995 Tex. LEXIS 90, at *8.
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information could be embarrassing, the court said. But holding the media responsible
for the effect of each disclosure could encourage self-censorship. The court concluded:

Facts which do not directly identify an innocent individual but which make that

person identifiable to persons already aware of uniquely identifying personal

information, may or may not be of legitimate public interest. To require the

media to sort through an inventory of facts, to deliberate, and to catalogue each

of them according to their individual and cumulative impact under all

circumstances, would impose an impossible task; a task which foreseeably

could cause critical information of legitimate public interest to be withheld until

it becomes untimely and worthless to an informed public.3

The Texas court's 1995 opinion followed more than two decades of court
decisions that said essentially the same thing: for all practical purposes, the law does
not protect crime victims' privacy from the news media.

CURRENT LAW

STATUTORY PROTECTION

About half of the states offer some kind of statutory protection for crime victims
who don't want their names known. However, most of the laws are limited in scope.
and many only apply to sex-crime victims, who typically are seen as more vulnerable to
harassment than victims of other crimes.

Publication bans. Three states—Georgia, South Carolina and Florida—took
the direct approach and passed laws in the 1910s that prohibit mass media from
publishing or broadcasting the names of sex-crime victims.* Wisconsin had a similar

law from the mid-1920s to the mid-1970s, but the state legislature repealed it after the

U.S. Supreme Court indicated Georgia's law could be unconstitutional.> Florida's

31bid., at *11.

4GA. CODE ANN. § 16-6-23 (1995); FLA. STAT. ANN. § 794.03 (1995); S.C. CODE ANN. § 16-3-
730 (Law. Co-op. 1993). Massachuselts has a law that could be interpreted as prohibiting publication
of sex-crime victims' names by the mass media, although it was probably intended to prohibit the
dissemination of victims' names by law-enforcement agents. There are no reported cases involving the
statute, so the interpretation remains unclear. MASS. ANN. LAWS ch. 265, § 24C (Law. Co-op. 1996).
-SWIS. STAT. ANN. § 942.02 (repealed by L. 1975, c. 184 § 6); Cox Broadcasting Corp. v. Cohn, 420
U.S. 469 (1975).
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legislature amended its statute after a state court of appeals declared it unconstitutional
in 1993; it has yet to be tested again.

in addition, Florida passed a law in 1995 that gives sex-crime victims the means
to sue anyone who discloses their identity before trial. Such a suit might be hard to
win, however, because the statute requires victims to prove the person who disclosed
their identity did so with "reckless disregard for the highly offensive nature of the
publication."¢ Reckless disregard is the toughest standard of proof for people to meet.
Libel plaintiffs must prove that the people who defamed them had serious doubts about
the truth of their statements or should have had serious doubts. A similar standard
probably would be used in a privacy suit brought under the Florida law, but as yet,
there are no reported cases involving the civil-suit provisions.

Limited access. More commonly, state legislatures have tried to limit
publication of victims' identities by controlling access to their names, addresses and
other identifying information. At least 12 states have laws that make records identifying
sex-crime victims confidential and exempt from public disclosure laws.” In some
states, such as Florida and Texas, all records, including court documents and
testimony, are covered.® In others, the law protects sex-crime victims' identities from
disclosure only in certain documents or until testimony is given at trial.? Some states

only protect child victims' identities.!0

OFLA. STAT. ANN. § 794.026 (1995).

7ALASK—\STAT. § 12.61.140 (1995); CAL. GOV'T CODE § 54961 (West 1995); FLA. STAT. ANN. §
92.56 (1995); MASS. ANN. LAWS ch. 265, § 24C (Law. Co-op. 1996); MONT. CODE ANN. § 44-5-
311 (1995); NEB. REV. STAT. § 81-1842 (1995); NEV. REV. STAT. ANN. § 200.3772-200.3774
(Michie 1995); TEXAS CODECRIM. PROC. art. 57.02 (1996).

8FLA. STAT. ANN. § 92.56 (1995); TEXAS CODECRIM. PROC. art. 57.02 (1996).

9CAL. GOV'T CODE § 54961 (West 1995); MASS. ANN. LAWS ch. 265, § 24C (Law. Co-op. 1996);
NEB. REV. STAT. § 81-1842 (1995).

[OFour states only protect the identities of child sexual-assualt victims. [OWA CODE § 910A.13
(1995); ME. REV. STAT. ANN. tit. 30-A § 288 (West 1995); N.J. REV. STAT. § 2A:82-46 (1994);
R.I. GEN. LAWS § 11-37.8.5 (1995). North Dakota protects the identities of child victims of all
crimes. N.D. CENT. CODE § 12.1-35-03 (1995).
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Victims of crimes other than sexual assault generally receive less protection for
their privacy. Ten states have laws that permit law-enforcement officials to delete crime
victims' addresses and phone numbers from law-enforcement records.!! However,
victims usually are required to give their names in court testimony if not earlier in the
legal process.

COURT DECISIONS

Publication bans. Once their names are published or broadcast, crime victims
have very little recourse. Victims have been suing media outlets since the late 1920s for
invasion of privacy. Almost uniformly, they have lost. The courts tend to be
protective of news organizations when they deal with topics of public interest—and
even more so when they deal with government-related issues. As much as crime seems
like a personal affront to the victim, courts view it as a public issue; the administration
of justice is as much a function of government as tax collection and industrial
regulation. Everyone involved in the justice system, including victims, is subject to
public scrutiny. In this area, the First Amendment is nearly absolute.

Limited access. Courts have been somewhat more lenient in interpreting laws
that restrict public access to victims' names. Laws that require government officials and
workers to keep victims' names confidential and exempt portions of law-enforcement
records from open-records acts seem to be acceptable.!2 However, courts tend to find
them more acceptable if they are limited in scope and apply to documents or
government proceedings that traditionally have not been open to the public and the

press. Laws that require officials to close traditionally-open documents and

TIALASKASTAT. § 12.61.130 (1995); ARIZ. REV. STAT. ANN. § 13-4434 (1995); IND. CODEANN.
§ 35-374-12 (Burns 1995); MICH. COMP. LAWS § 780.758 (1994); MONT. CODE ANN. § 44-5-311
(1995); OHIO REV. CODE ANX. § 2930.07 (Anderson 1995); UTAHCODE ANN. § 77-38-6 (1995):
VA. CODE ANN. § 19.2-11.2 (Michie 1995); WASH. REV. CODE § 42.17.310 (1995); WYO. STAT. §
14-3-106 (1995).

12post-Tribune v. Police Department of the City of Gary, 643 N.E.2d 307 (Ind. 1994).
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proceedings, such as trials, in order to conceal victims' identities generally have not
withstood judicial scrutiny.!3
STATE ACTION

Only Wisconsin and Florida have criminally prosecuted news organizations for
publishing rape victims' names. Neither prosecution was successful, and given recent
U.S. Supreme Court decisions, it seems unlikely that a conviction in such a case would
be upheld. However, neither the federal or state courts have completely ruled out the
possibility that some criminal action might be acceptable.
CRIMINAL CASES

State v. Evjue. As noted above, the Wisconsin legislature passed a law in 1925
prohibiting the publication of rape victims' names. The law was not used, however,
until 1947. On November 16, Madison's Capitol Times ran an account of a gruesome
murder and rape on its front page.!+ University of Michigan student Janet Rosenblatt
and her brother-in-law had been kidnapped by two men. Rosenblatt was raped, her
brother-in-law was killed. The Capitol Times named both victims in its story,
provoking an outcry from readers who felt Rosenblatt should not have been identified.

Other newspapers, including the Milwaukee Journal and Milwaukee Sentinel,
also identified Rosenblatt, but they did it indirectly by describing her as a relative of the
murdered man and a University of Michigan student.!5 Within a week of the crime,
however, the Chicago Tribune and several Wisconsin newspapers identified
Rosenblatt by name or photograph.16 Yet the Dane County prosecutor chose to bring

charges against only William Evjue, owner and editor of the Capirol Times.

13Giobe Newspaper Co. v. Superior Court, 457 U.S. 596, 604 (1982); Allied Daily Newspapers v.
Eikenberry, 121 Wn.2d 205 (1993); WXYZ, Inc. v. Hand, 463 F.Supp. 1070 (1979).

14T his account of the case facts comes from Kim E. KarlofT , "To Know Her Name: Wisconsin v.
Evjue and the Origins of the Rape Victim [dentification Debate" (paper presented to the Commission
on the Status of Women at the national convention of the Association for Education in Journalism and
Mass Communication, Atlanta, Ga., August 1994).

U51bid., 11-12.

61bid., 13.
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Evjue responded to the charges by filing several motions that contended the
statute prohibiting publication of rape victims' names violated both the U.S. and
Wisconsin constitutions.!7 The trial judge sustained Evjue's pleas and declared the
statute unconstitutional. The state then appealed to the Wisconsin Supreme Court,
which heard the case in May of the following year.

In an opinion by the chief justice, the Wisconsin Supreme Court reversed the
trial court judge's decision and declared the law constitutional. Noting that speech
could be restricted if it presented a clear and present danger, the chief justice wrote:
"These matters are primarily for the legislature and it is not for the office of this or any
other court to set aside a legislative enactment unless it clearly contravenes some
constitutional provision. Whether there is a 'clear and present danger' warranting the
enactment of the statute is for the legislature."!8

Today, the Evjue decision may seem inadequate because the court dodged the
First Amendment issues the case raised. In the context of the times, however, the
decision is more understandable. The U.S. Supreme Court had upheld convictions for
speech that violated social standards and provoked people to violence.!® The
Wisconsin Supreme Court seemed to be following the higher court's lead in finding the
publication of rape victims' names unworthy of First Amendment protection.20 The
state court maintained there was little social value in the publication of rape victims'
names:

When the situation of the victim of the assault and the handicap prosecuting

officers labor under in such cases is weighed against the benefit of publishing

the identity of the victim in connection with the details of the crime, there can be

no doubt that the slight restriction of the freedom of the press prescribed by sec.
348.412 is fully justified.2!

State v. Evjue, 33 N.-W.2d at 306.

181bid., 311.

Y9Chaplinsky v. New Hampshire, 315 U.S. 568 (1942).
208sate v. Evjue, 33 N.W. 2d at 311-312.

21State v. Evjue, 33 N.W. 2d at 312.
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The trial judge, however, had the final say in the case. The Wisconsin Supreme
Court sent Evjue's case back for trial, and the judge, who apparently did not agree with
the appellatc court's decision, dismissed the case for lack of evidence.22 The district
attorney again appealed to the state supreme court— Rosenblatt had been identified half
adozen times. The appellate court could do nothing, however. Overturning the trial
Judge's decision would place Evjue in double jeopardy.23

State v. Globe Communications Corp. Given the twisted outcome of the Evjue
case, the other states may have been reluctant to test their criminal statutes. There were
opportunities. Media organizations identified rape victims, a few of whom brought
civil suits based on the criminal statutes, but the states themselves took no action.2+
Until Palm Beach.

As described in the first chapter, the news media swarmed on Palm Beach,
Florida, after Patricia Bowman reported being raped by William Kennedy Smith. Even
before Smith was charged, numerous newspapers and television stations profiled the
alleged victim and suspect. By all accounts, the Globe, a tabloid newspaper based in
Florida, was the first American news organization to publish Bowman's name.25 It
also ran pictures of Bowman and Smith under the headline "Rape Gal Exposed." On
the same day that he charged Smith with rape, the Palm Beach County prosecutor
charged the Globe with violating Florida's law prohibiting the publication of rape

victims' names.26

22Karloff, 16.

231bid., 17.

24Nappier v. Jefferson Standard Life Insurance Co., 322 F.2d 502 (1963):; Cox Broadcasting Corp. v.
Cohn, 420 U.S. 469 (1975); The Florida Siar v. BJ.F., 491 U.S. 524 (1989): Dorman v. Aiken
Communications, Inc., 398 S.E.2d 687 (S.C. 1990).

25The first Globe issuc to name Bowman was dated April 23, 1991. However, it appeared on
newstands on April 15, the day before NBC News named the woman. State v. Globe Communications
Corp., 622 So.2d 1066, 1068 (Fla. App. 4 Dist. 1993).

267Globe Charged for [dentifying Alleged Victim," News Media and the Law, Summer 1991, 24.
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Trial judge Robert Parker declared the law unconstitutional because it gave
judges no leeway to consider the circumstances of a particular publication. In similar
cases, courts found unconstitutional statutes that unilaterally barred publication of
certain information or blocked access to court proceedings.2? In order for statutes
limiting access or publication to be constitutional, the judge said, they must allow
Judges to hold hearings to determine whether the case facts justified limiting the press's
rights.28

In addition, Judge Parker said, the Florida statute was invalid because it applied
only to mass media and not to interpersonal communication.2® Noting the Globe
originally obtained Bowman's name from a local woman who could not be punished,
the judge remarked: "With regard to local gossips they had best do it by mouth only.
At arguments on October 17th, the State Attorney threatened that 'if Mrs. Jones gets a
megaphone or copy machine, we'll prosecute her too!"30

Finally, it is questionable whether any substantial state interest exists to justify a
statute prohibiting the publication of rape victims' names, the judge said.

The fact that forty-six states are able to conduct sexual assault investigations and

trials without punishing the press criminally for a disclosure of the victim's

identity is, in itself, a circumstance which leads this court to conclude that the

state’s expressed concerns about a victim's safety and privacy are somewhat

exaggerated and overblown. The State has selected a weak factual scenario to

demonstrate such concerns. Miss Bowman was not in any real, potential

danger and surely she must have realized that charges would be filed and that

she would have to testify in public, and in Florida, to attend a deposition at the

instance of defense counsel. Or did the police and prosecutor tell her such
things?31

27Judge Parker relied on Globe Newspaper Co. v. Superior Court, 457 U.S. 596 (1982); Gardnerv.
Bradenton Herald, Inc., 413 S0.2d 10 (Fla. 1982): Landmark Communications, Inc. v. Virginia, 435
U.S. 829 (1978).

28S1ate v. Globe Communications Corp., 622 So.2d at 1072.

29Here, the judge relicd on the U.S. Supreme Court's decision in The Florida Star v. B.LF., 491 U.S.
524 (1989).

30s1ate v. Globe Communications Corp., 622 S0.2d at 1074.

311bid., 1075-76.
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The state appealed Judge Parker's decision to a District Court of Appeals,

which affirmed it.32 The state then appealed the appellate court's decision to the
Florida Supreme Court, which affirmed the lower courts' decisions.

Relying heavily on the U.S. Supreme Court's decision in Florida Star v.
B.J.F., which will be discussed in the following section on privacy suits, the Florida
Supreme Court said the state can rarely punish the publication of truthful information.
[t may never automatically impose liability as Florida attempted to do with its law,
because there may be times when the publication of information as sensitive as that of
rape victims' identities is in the public interest.33 For example, the victim may want her
name published as part of an effort to raise public awareness about rape.

Second, the state supreme court said, the law unfairly punishes mass media for
disseminating victims' names. Individuals also may cause victims harm or
embarrassment by spreading their names. The state had asked the court to interpret the
law as including "both media giants and non-media individuals who broadcast the
victim’s identity through non-media instruments, such as megaphones, fliers and
facsimile machines."3+ The Florida Supreme Court refused to interpret the law this
way. however. because it did not think it would be consistent with the legislature's
intent and "we do not rule out the possibility that the legislature could fashion a statute
that would pass constitutional muster."33
SUMMARY

Following the court of appeals decision in State v. Globe, the Florida legislature
reenacted its law prohibiting the publication of sex-crime victims' names with a

provision making information identifying victims confidential and exempt from the state

32The state's appeal was a bit unusual. It conceded the law might be unconstitutional as applied to the
Globe in this case, but it contended the statute wasn't unconstitutional on its face and should not be
invalidated. Ibid., 1067.

33S1ate v. Globe Communications Corp., 648 S0.2d 110 (Fla. 1994).

341bid., 113.

331bid., 114.
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open records act.36 The new version has not been tested in court, so there is no way of
knowing with certainty whether or not the courts will find it constitutional.

However, it seems unlikely that the new law would survive judicial scrutiny.
While the courts have not ruled out the possibility of an acceptable criminal statute in
this area, the criteria they have outlined for such a statute would be hard to meet. First,
the state must show a substantial state interest. A few courts have already said the
desire to protect victims' privacy and encourage reporting of sex crimes does not
constitute a substantial state interest, particularly when the state has no evidence to
support its claim that a publication ban furthers these two goals.37

Second, the state would have to make provisions in its statute for a hearing so
that judges or juries could determine the merits of each publication. Doing so,
however, may undermine the purpose of such a law because the news media would be
able to publish victims' names without liability as long as they could make a strong
argument that doing so was in the public interest. In common law privacy cases, the
courts have been very willing to give media defendants the benefit of the doubt when
determining whether information is of public interest.38

Finally, the law would have to apply to all people equally yet be no broader than
necessary to accomplish the state's goals. These two provisions are hard to balance. If
the law did apply to everyone, then a victim's friend could be prosecuted for telling
another friend of the assault. But does such a prosecution further the state's interest?

Given such stringent criteria, it seems unlikely that many states would sink
resources into fashioning a criminal statute that punishes the publication of victims'
names. However, the three southern states have kept their laws active. Florida, in

particular, has made a significant effort to fashion an enforceable law. These states

36FLA. STAT. ANN. § 794.03 (1995).
37State v. Globe Communications Corp., 622 So.2d at 1079, citing 457 U.S. 596, 610.
38Don R. Pember, Privacy and the Press (Scattle: University of Washington Press, 1972), 238-240.



44

may feel the mere existence of such laws provides an incentive for the media to self-
censor. But if the laws don't work as a deterrent, there may yet be attempts within
these three states to prosecutc ncws organizations for identifying sex-crime victims.
PRIVACY SUITS

As discussed in the previous chapter, crime victims only recently began to bring
privacy suits against news organizations for the publication of their identity. Prior to
the 1960s, State v. Evjue was the only reported legal case that specifically dealt with
the identification of crime victims. In the late 1920s and 1930s, two crime victims
brought privacy suits but these were based on the publication of details of the crime as
much as on the publication of the victim's identity.39

In the 1960s, however, rape victims began to sue for invasion of privacy,
claiming that the publication of their names in connection with the crime caused them
humiliation and subjected them to harassment. These suits forced courts to confront the
issue of whether news organizations could be prohibited from, or punished for,
publishing truthful information that had the potential to harm victims. The answer to
the question seems to be no.
STATUTE-BASED COMPLAINTS

Most of the reported invasion of privacy suits brought by crime victims come
from the three states that have statutes prohibiting publication of sex-crime victims'
names. The U.S. Supreme Court has heard two such cases. Both times, it all but
declared the statutes unconstitutional. Yet the state legislatures keep the laws on their
books, and rape victims continue to bring suits in reference to the statutes. This has
been possible because until the 1994 decision in State v. Globe, the federal and state
courts were careful to limit the scope of their decisions to the facts in the cases before

them.

39 Jones v. Herald Post Co., 18 S.W.2d 972 (1929); Mau v. Rio Grande Oil, Inc., 28 F.Supp. 845
(1939).
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Nappier v. Jefferson Standard Life Insurance Company. During the early

1960s, the Dental Division of South Carolina's Department of Health sent two of its
employees to public schools to teach deantal hygicne. Th;: two women, Patricia Nappier
and Maxine Gunter, used a puppet called Little Jack in their presentations. As a result,
the women were known throughout the state as "The Little Jack Girls."#0

On November 27, 1961, the two women were raped a hotel room in Kingstree,
where they were to give presentations in schools the next day. The rapist then stole
their station wagon, which had the Little Jack logo painted on both sides. Police found
the station wagon in Florence, and an area television station took pictures of it the next
moring. The television station broadcast pictures of the station wagon with a story
about the rape on its evening and night news programs. During both broadcasts,
viewers could see the Little Jack logo on the side of the vehicle.

The Little Jack Girls sued the television station, claiming it violated South
Carolina's law prohibiting the publication or broadcast of rape victims' names. U.S.
District Court Judge Charles Wyche dismissed their suit, saying the women had not
actually been named in the broadcast. Further, Wyche said, the broadcast was
privileged because the crime was a matter of public interest and public record.*!

The U.S. Court of Appeals, however, disagreed. First, the court said, in the
context of the statute, the word name also means identity. The women were identified
when the television station showed their station wagon—a unique and identifiable
vehicle—along with its story about the rapes.

. Second, the women could sue on the basis of common or statutory law or a
combination of the two.#2 The common law makes matters of public interest and

public record privileged. However, the court said, South Carolina’s statute removes

4°Nappier v. Jefferson Standard Life Insurance Company, 322 F.2d at 503.
*bid.
*21bid., 505.



that privilege in cases involving the identification of rape victims. In the court's
opinion, Circuit Judge Albert Bryan explained:
No matter the news vaiue, South Caroiina has unequivocaily deciared the
identity of the injured person shall not be made known in press or broadcast. . .

No constitutional infringement has been suggested. Indeed, Standard conceded
in oral argument that if the broadcast did in fact and in law 'name’ the plaintiffs,

then they had a right of action.*3

The Nappier decision came at a time when more and more states were
recognizing a right of privacy. It lent support to the idea that the First Amendment
protects speech that has social value, but where society derives no social value from
speech or publication, First Amendment freedoms can be limited.+* The U.S. Supreme
Court would soon make it clear, however, that freedom of speech and freedom of the
press rarely can be limited.

Cox v. Cohn. The pivotal case dealing with the identification of crime victims
began on a hot summer night in 1971. Seventeen-year-old Cynthia Cohn went to a
party with some friends in Sandy Springs, Georgia. She had quite a bit to drink and
passed out. Later, she was found dead. Initially, police said the girl died of a drug
overdose or alcohol poisoning.*> As expected, an autopsy showed Cynthia died by
choking on her own vomit. But it also showed she had been raped. Seven months
later, six teens who attended the party were charged with rape and murder. Three
eventually pled guilty to rape, and three to attempted rape.*6

A local television station covered the hearing where five of the boys entered
their guilty pleas. The sixth had a trial date set and later entered his plea. During the

hearing, the station's reporter heard Cynthia Cohn's name. He also read copies of the

+ibid.

+Philosopher and scholar Alexander Meiklejohn seems to be the original proponent of the idea that
the First Amendment absolutely protects speech related to government but allows limitations on
speech related to other issues. Sec Alexander Meiklejohn, Free Speech and Its Relation 1o Self-
vaemmenr (New York: Harper, 1948).

45"The Right to Privacy,” Newsweek, 17 March 1975, 66.

+01bid.
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indictments, which contained the girl's name.#? In his report for the evening news, the
reporter detailed the crime and court proceedings. In his account, he used Cohn's name
and showed a photograph of her taken from her high-school yearbook.*® The station
repeated the story the next day.

For Cynthia's family, the public disclosure of her name turned life into a
nightmare. Her brother and sisters were subjected to humiliating taunts. Cruel
children produced graffiti that read: FREE THE SANDY SPRINGS SIX.
Hurt, mortified and angry, Cynthia's father, Martin Cohn, owner of a bill-
collection company, brought suit against television station WSB-TV for
invasion of privacy, invoking a Georgia statute that forbids the publication of a
rape victim's name as a matter of public policy.*°

The statute made publication of rape victims' names a misdemeanor. It did not
mention civil sanctions for such a publication. However, the trial court accepted
Cohn's argument, ruling that the statute allowed victims to seek civil damages. The
trial court also granted Cohn summary judgment, saying the television station was
responsible for harm suffered as a result of the broadcast of Cynthia's name. The
actual damages, or monetary award, however, would be set by a jury after a trial.

Cox Broadcasting, which owned the Atlanta television station, appealed to the
Georgia Supreme Court. The state supreme court said the trial court was wrong; the
law applied only to criminal prosecutions. It did not allow people to bring civil suits as
a result of being identified by the news media.

However, the court said, Martin Cohn could sue for a common law invasion of
privacy.50 This ruling was an anomaly; according to accepted law, privacy plaintiffs
must show that private facts about themselves have been revealed. Martin Cohn was

not named in the television broadcast; his daughter was, but she was dead, and

accepted law also said privacy plaintiffs must be alive. The Georgia Supreme Court

+7Cox Broadcasting Corp. v. Cohn, 420 U.S. at 472-473.

48bid.; "The Right to Privacy.,” 66.

+9"The Right to Privacy," 66.

50Georgia was the first state to recognize a common law right of privacy.



ignored these legal standards and sent the case back to trial so that a jury could
determine whether Cohn's "zone of privacy" had been violated.3!

The television station then made 2 motion to have its case reheard, arguing that
Cynthia Cohn's name was of public interest, and thus, could be published without
penalty. This argument also was accepted law. Plaintiffs in privacy suits had to show
that no one knew the information about them, that the information was offensive to a
reasonable person and that it was not of legitimate public concern.> In response, the
state supreme court said there was no public interest in knowing the name of a rape
victim, and being pressed, declared the statite banning publication of rape victims'
names constitutional .53

Cox Broadcasting then appealed to the U.S. Supreme Court. The high court
could have disposed of the case easily by saying Martin Cohn could not sue because
nothing in the broadcast pertained to him nor conld he sne on hehalf of his danghter
hecause she was dead. The U.S. Supreme Court chose not to take the easy route,
however. It seems likely that the Court wanted to hear the Cox Broadcasting case so
that it could issue an opinion nullifying a California Supreme Court decision that
seemed to be eroding the media's First Amendment protection.

The California case, Briscoe v. Reader's Digest Association, involved a privacy
suit brought by a man who participated in a truck hijacking in 1956.5+ Eleven years
later, Reader's Digest reported the crime in a story about "The Big Business of
Hijacking." The man, Marvin Briscoe, sued the magazine, claiming he had heen a
model citizen since 1956 and public disclosure of his previous criminal activity
humiliated him. Briscoe said that while the subject of the article was newsworthy, his

name was not and should not have been included.

51Cox Broadcasting Corp. v. Cohn, 420 U.S. at 475.
52pember, 239-240.

53Cox Broadcasting Corp. v. Cohn, 420 U.S. at 475,
54Briscoe v. Reader's Digest Association, 483 P.2d 34 (1971).
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The California court agreed with Briscoe. It said the First Amendment protects
reports that have public interest, and reports of criminal activity certainly have public
interest.55

However, identification of the actor in reports of long past crimes
usually serves little independent public purpose. Once legal proceedings have
been terminated, and a suspect or offender has been released, identification of
the individual will not usually aid the administration of justice. Identification
will no longer serve to bring forth witnesses or obtain succor for victims.

Unless the individual has reattracted the public eye to himself in some
independent fashion, the only public "interest" that would usually be served is

that of curiosity.36

The California Supreme Court sent the case back to the trial court to decide
whether Briscoe's name was newsworthy — or of public interest — according to the
following test: (1) what was the social value of the name; (2) what was the depth of the
article's intrusion into Briscoe's private affairs; and (3) to what extent did Briscoe
voluntarily enter the public eye?57

Other courts began to adopt the Briscoe test.>8 Five months before the
Supreme Court heard the Cox case, a Washington, D.C., trial court applied the
Briscoe test to a case in which a rape victim sued the Washington Post for publishing
her name.52 The judge ruled in favor of the victim, saying, "the publication of the
plaintiff’'s name and address was of no essential part of any exposition of ideas. and of
such slight social value that any benefit that might have been derived from it was

outweighed by the social interest in order and morality."60

551bid., 38-39.
561bid., 40.
571 bid., 43. Briscoe's casc was moved from the state trial court to a U.S. District Court for the Central
District of California, where the judge granted Reader's Digest's motion for summary judgment.
Harold L. Nelson and Dwight L. Teeter, Jr., Law of Mass Communications, 2nd ed. (Mincola, NY:
The Foundation Press, Inc., 1973), 199; Don R. Pember and Dwight L. Teeter, Jr., "Privacy and the
g’rcss Since Time. Inc. v. Hill," 50 Washington Law Review 57, 88 (1974).

81bid.
59Hunter v. Washingion Post, 102 Daily Washington Law Reporter 1561 (1974).

601bid., 1567.
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In the court's opinion in Cox, U.S. Supreme Court Justice Byron White noted
the D.C. trial court's decision and the fact that the Georgia Supreme Court referred to
the Briscoe decision in its opinion on Cox 6! If the U.S. Supreme Court was
concerned about plaintiffs using the Briscoe test to circumvent the First Amendment,
Cox presented a timely opportunity for the justices to deal with the problem.

White began his analysis of the issue by acknowledging a right of privacy.
However, he said, the Cox case was more problematic than many privacy suits
because Cohn claimed his privacy was invaded by unwanted publicity about his private
affairs. "Because the gravamen of the claimed injury is the publication of information,
whether true or not, the dissemination of which is embarrassing or otherwise painful to
an individual, it is here that claims of privacy most directly confront the constitutional
freedoms of speech and press."62

Although the court required a high standard of fault, it permitted people to seek
redress from the media for the publication of falsehoods.63 As yet, White wrote, the
court had not addressed the issue of whether the press could be punished for the
publication of private but truthful information. Nor would the high court answer that
question in Cox, White said. Instead, the court would limit its decision to the issue of
whether the government could punish the press for publishing information—in this
case, a rape victim's name —obtained from public records.5+ In short, White said, the
government may not punish such publications.

In a democratic system, citizens have the responsibility to monitor government
actions. Because "each individual has but limited time and resources with which to

observe at first hand the operations of his government, he relies necessarily upon the

61Cox Broadcasting Corp. v. Cohn, 420 U.S. at 473, 475.

52bid. , 489.

63New York Times Co. v. Sullivan, 376 U.S. 254 (1964); Time, Inc. v. Hill, 385 U.S. 374 (1967).
64Cox Broadcasting Corp. v. Cohn, 420 U.S. at 491.



51
press to bring to him in convenient form the facts of those operations."%5 In regard to
the judicial system, White said, scrutiny by the press ensures fair trials and public
attention to court operations. Therefore, information about crimes and subsequent
prosecutions is of public interest.

Further, White said, there is such a public interest in the accurate reporting of
judicial proceedings that information disseminated in them is privileged and can be
republished or broadcast with immunity.66 This privilege includes court documents as
well as court testimony. When Georgia officials included Cynthia Cohn's name in
court documents, they not only designated her name as being of public interest, they
placed it within the public domain where anyone could discover it. To then prosecute
the television station for broadcasting Cohn's name is a clear violation of the First
Amendment. White explained:

We are reluctant to embark on a course that would make public records
generally available to the media but forbid their publication if offensive to the
sensibilities of the supposed reasonable man. Such a rule would make it very
difficult for the media to inform citizens about the public business and yet stay
within the law. The rule would invite timidity and self-censorship and very
likely lead to the suppression of many items that would otherwise be published
and that should be made available to the public.67
In giving the press broad protection for publishing information contained in

court documents or discussed in court proceedings, the supreme court did not leave
states without means to protect rape victims' identities. State governments could ensure
that victims' names never became public by leaving them out of public documents and
avoiding mention in public proceedings.5® In the years following the Cox decision,
states and municipalities attempted to do this by passing laws and adopting policies that

required employees to leave victims' names out of documents, use aliases or use

victims' initials instead of their full names. Protection of victims' privacy, however,

651bid.

66bid., 493-495.
671bid., 496.
68]bid.
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depended on public employees fulfilling their duties, and almost inevitably, one made
an error.%9 |

Fiorida Star v. BJ.F. On October 20, 1983, a woman reported being raped
and robbed to the Jacksonville Sheriff's Department. A department employee prepared
a crime report, which included the victim's full name, and placed a copy of the report in
the department's press room. A reporter-trainee for the Florida Star, a weekly
newspaper based in Jacksonville, copied the report verbatim. A Star reporter then
prepared a brief from the reporter-trainee's notes. The brief included the victim's
name. On October 29, the Star published the brief in the newspaper's "Police
Reports" section, which contained 54 briefs about local crime.”0

The victim's coworkers and acquaintances saw the article and mentioned it to
her. Her mother received several threatening phone calls, and eventuaily the victim felt
compelled to move, change her phone number, seek police protection and get mental-
health counseling.”! The victim sued the sheriff's department and the newspaper for
violating Florida's statute that forbids the publication or broadcast of rape victims'
names. The sheriff's department settled for $2,500.

After a one-day trial, the judge gave the victim, known in court documents as
B.J.F., a directed verdict, finding the newspaper negligent for violating the Florida
law. A jury awarded her $100,000 in damages. The newspaper appealed to a state
court of appeals, which upheld the judge's decision in a three-paragraph opinion. The

Florida Supreme Court refused to hear the case.

69The first reported failure of state employees to keep a rape viclim's name private after promising to
do so was in Doe v. Sarasola-Bradenion Florida Television, 436 So.2d 328 (Fla. App. 2 Dist. 1983).
This case is not reviewed in detail here because it neither created nor modified a legal standard. Asin
Cox, the television station obtained a rape victim's name from trial testimony. A Florida court of
appeals affirmed the trial judge's dismissal of the case, using the same rational as that provided in the
Cox decision.

7OThe Florida Star v. BJ.F., 491 U.S. a1 527.

711bid.
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The U.S. Supreme Court, however, agreed to hear the newspaper's appeal. It
reversed the Florida courts' decisions and, in an opinion written by Justice Thurgood
Marshall, said news organizations cannot be punished for printing information they
legally obtained.

In its appeal, the Star relied on the supreme court's decision in Cox and two
subsequent cases involving publication of the names of juvenile offenders.”’2 The
supreme court said the reference to Cox was inappropriate, however, because Cox
involved information gathered during a court proceeding. The court ruled in favor of
the television station largely because the press plays an important role "in subjecting
trials to public scrutiny and thereby helping guarantee their fairess."?3 In the Florida
Star case, there was no trial. In fact, B.J.F.'s assailant was never caught.

The proper precedent was one of the two juvenile cases, Marshall wrote. In
Smith v. Daily Mail Publishing Co., the court found unconstitutional an indictment of
two newspapers for publishing the name of a juvenile offender.”+ Reporters had
learned the name from police, witnesses and a local prosecutor. DailyMail established
that "if a newspaper lawfully obtains truthful information about a matter of public
significance then state officials may not constitutionally punish publication of the
information, absent a need to further a state interest of the highest order."73

Protecting the publication of lawfully-obtained information can be justified by
three reasons, Marshall claimed. First, it still allows the government to protect people's
privacy by withholding information from the press.

The government may classify certain information, establish and enforce

procedures ensuring its redacted release, and extend a damages remedy against

the government or its officials where the government's mishandling of sensitive
information leads to dissemination. Where information is entrusted to the

720klahoma Publishing Co. v. Oklahoma County District Court, 430 U.S. 308 (1977); Smith v.
Daily Mail Publishing Co., 443 U.S. 97 (1979).

73The Florida Star v. BJ.F., 491 U.S. at 532.

T4Smith v. Daily Mail Publishing Co., 443 U.S. 97 (1979).

75The Florida Star v. BJ.F.. 491 U.S. at 533, citing 443 U.S. 97, 103.
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government, a less drastic means than punishing truthful publication almost
always exists for guarding against the dissemination of private facts.7%

Second, Marshall said, punishing the press for publishing information that is
already available to the public serves no purpose. Other people or organizations may
not seek the information, but if they did, it would be available to them as well.
Punishing publication of information does not help keep the information private.

Third, punishing the press for publishing truthful information may result in
self-censorship. A lack of First Amendment protection "would force upon the media
the onerous obligation of sifting through government press releases, reports, and
pronouncements to prune out matenal arguably unlawful for publication. This situation
could inhere even where the newspaper's sole object was to reproduce, with no
substantial change, the govemnment's rendition of the event in question."”” Given the
press's role as a watchdog of the government, the possibility of self-censorship in this
area is unacceptable.

Given the Daily Mail criteria, the supreme court said, the Florida Star's
publication of B.J.F.'s name is protected by the First Amendment. The newspaper
lawfully obtained the rape victim's name. The subject of the article, crime, was of
public significance.”8 And finally, in this case there was no "state interest of the highest
order."” The sheriff's department's release of B.J.F.'s name undercut any asserted
state interest in keeping her name secret. The supreme court was careful, however, to
avoid ruling out a compelling state interest in a similar case. It merely said that if states

are going to prohibit the publication of rape victims' names, they must do so in a way

7The Florida Star v. BJ.F., 491 U.S. at 534.

77Ibid., 536.

78When determining the public significance or public interest of an article or broadcast, the U.S.
Supreme Court has always looked at the whole work. Some lower courts choose to look at the
specific piece of information, but the high court's decisions indicate those courts erred in their approach
to the issue. Ibid., 536-537.

791bid., 537.



that allows the courts to consider the circumstances of each publication and covers
interpersonal communication as well as the mass media. Marshall concluded:

We do not hold that truthful publication is automatically constitutionally

protected, or that there is no zone of personal privacy within which the State

may protect the individual from intrusion by the press, or even that a State may
never punish publication of the name of a victim of a sexual offense. We hold
only that where a newspaper publishes truthful information which it has
lawfully obtained, punishment may lawfully be imposed, if at all, only when
narrowly tailored to a state interest of the highest order, and that no such interest
is satisfactorily served by imposing liability under [the Florida statute] to
appellant under the facts of this case.80

Dorman v. Aiken Communications, Inc. The year after the U.S. Supreme
Court decided Florida Star v. BJ.F., the South Carolina Supreme Court considered the
constitutionality of that state's criminal statute. Following the example of the federal
courts, the state court declined to rule the statute unconstitutional but did not hold the
newspaper accountable under the law's provisions.

Real estate agent Joyce Dorman was raped at gunpoint in 1987 by a man to
whom she was showing a house. After the rape, the man shot himself and died. The
next day, police gave the Aiken Standard a statement about the attack. The statement
did not include Dorman's name or the fact that she had been raped. The reporter
working on the story obtained Dorman's name from other sources, however, and
included it in the story. The following day, two other area newspapers ran stories on
the incident that said a woman had been raped but did not identify her by name.
Dorman sued the Standard for invasion of privacy and intentional infliction of
emotional distress. She based her case in part on South Carolina's law prohibiting the
publication of rape victims' names.

The newspaper asked for dismissal or summary judgment, saying the statute

did not create a private cause of action, and in any case, the story was protected by the

First Amendment.

801pid., 541.
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The South Carolina Supreme Court rejected the newspaper's arguments. It
noted the U.S. Supreme Court had not declared Florida's statute unconstitutional when
given the opportunity in Florida Star. "Instead, it has addressed the First Amendment
issue 'only as it arose in a discrete factual context.""8! Therefore, the South Carolina
court said, it would not declare its state law unconstitutional.

However, the state court added, the law does not create a civil cause of action.
From the way the statute was worded, the court concluded the legislature did not intend
to create a civil cause of action along with the criminal offense.82 "Although Dorman
may benefit from its enforcement, the statutory provision is primarily for protection of
the public as an entity, and this Court does not construe it to establish a private right of
action."™® If Dorman wanted to pursue her claim, she would have to do so under the
common law.

Mucon Telegraph Publishing Co. v. Tatum. In the most recent privacy suit to
come from the three southern states, the rape victim did indeed base her suit on the
common law instead of the state's law prohibiting publication of sex-crime victims'
names.®4 Georgia resident Nancy Tatum woke up one Saturday morning to find a man

standing at her bedroom door with a knife in his hand and his pants unzipped.85 As the

81 orman v. Aiken Communications, Inc., 398 S.E.2d at 688.

821bid., 689.

831bid.

841n 1990, the Georgia Court of Appeals recognized crime victims' right to bring a common-law cause
of action for invasion of privacy. In that case, a high-school student was attacked by a group of
students during a school activity. He and his parents sued a local newspaper after it named him ina
series of articles about the incident. While the court of appeals recognized the boy's common-law right
of privacy, it ruled in favor of the newspaper because the crime was of public interest. Tucker v. News
Publishing Co., 397 S.E.2d 499 (Ga.App. 1990). The case facts do not make it clear whether the boy
was scxually assaulted in Tucker. The Georgia Supreme Court's opinion in Macon Telegraph says he
was. Macon Telegraph Publishing Co. v. Tatum, 436 S.E.2d 655, 657 (Ga. 1993). The Tucker
decision is brief and makes no reference to Georgia's criminal statute prohibiting the publication of
sexual-assault victims' identities. Tucker is not detailed in this paper because Macon Telegraph
addresscs the same issues and explains the differences between the common-law and statutory causes of
action.

85"Georgia High Court Dismisses Privacy Suit,” News Media and the Law, Winter 1994, 31-32;
Macon Telegraph Publishing Co. v. Tatum, 436 S.E.2d at 657.
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man walked toward her, Tatum shot him with a gun she kept near the bed. The police
ruled the case a justifiable homicide.

The Macon Telegraph ran two stories about the incident. One article reported
the attack and subsequent shooting, the other was a follow-up story on the life of the
dead intruder. Both stories included Tatum's name and the street on which she lived.
Tatum sued the newspaper for invasion of privacy. A jury awarded her $100,000 in
damages.

The newspaper appealed to the Georgia Court of Appeals, which affirmed the
verdict.86 The newspaper had relied on the U.S. Supreme Court's decision in Florida
Sta/j v. B.J.F., saying that should prevent the state from finding it liable in a civil suit.
~ The court of appeals distinguished the cases, however, noting B.J.F. based her cause
of action on Florida's criminal statute while Tatum sued under the common law.87 The
common law cause of action allowed the jury to determine Tatum's case on its merits,
which the court had not been able to do in Florida Star. Based on the case facts, the
Jury found Tatum's name had not been freely released by the police, making it a private
fact, and the newspaper had published it negligently. Therefore, the court of appeals
said, the Telegraph was liable.88

The newspaper then appealed to the Georgia Supreme Court, which reversed
the lower court's decision. Like the court of appeals, the state supreme court
distinguished the case from Florida Star v. B.J.F. because Tatum based her claim on
the common law instead of the state's criminal statute.89

However, the Georgia Supreme Court said, it would accept the FloridaStar

test as the proper means for evaluating the constitutionality of Tatum's common law

86Macon Telegraph Publishing Co. v. Tatum, 430 S.E.2d 18 (Ga. App. 1993).
87Ibid., 21-22.

88|bid,, 22.23.

89Macon Telegraph Publishing Co. v. Tatum, 436 S.E.2d at 657.
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claim.?0 A newspaper may not be punished for publishing lawfuily obtained, truthful
information without a need to further a state interest of the highest order. The
Telegraph lawfully obtained Tatum's name, the court said, and "the commission of the
crimes, police investigation, and departmental decision that Tatum acted in self-defense
are matters of public record."9!

Further, the state supreme court said, Tatum's right to privacy does not
outweigh the public's right to know and the press'’s right to publish because a "free
press is necessary to ensure that government operates openly, fairly, and honestly."92
In matters of public interest, individuals' right of privacy must give way, the court said.
It concluded:

- . .that Tatum, who committed a homicide, however justified, lost her right to

keep her name private. When she shot Hill, Tatum became the object of

legitimate public interest and the newspaper had the right under the Federal and

State Constitutions to accurately report the facts regarding the incident,
including her name.?3

COMMON LAW ACTION

In the 47 states that do not have criminal statutes dealing with victim
identification, sex-crime victims have been just as unsuccessful in pursuing invasion of
privacy claims. If anything, the courts have been less sympathetic to privacy suits
brought under the common law because the state has indicated no interest in preserving
victims' confidentiality. To win a common-law privacy suit, the victim must prove
private facts about himself or herself were published, the publication of that information
was highly offensive to a reasonable person and the information was not of legitimate

public concemn.9+

901bid.

? I bid.

921bid., 658.

931bid.

94Don R. Pember, Mass Media Law (Dubuque, [A: Brown & Benchmark Publishers, 1996). 240.
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Hubbard v. Journal Publishing Co. The first reported civil suit involving a rape

victim started with the criminal prosecution of the victim's brother. In 1960, 16-year-
old Richard Hubbard was given a two-month sentence in a New Mexico juvenile
detention home for running away from home and sexually assaulting his sister. The
Albuquerque Journal published a brief notice of the boy's sentencing, including his
name, his mother's name and their address. His mother sued the newspaper on her
daughter’s behalf, claiming the article humiliated her daughter, made people think her
daughter was unchaste and lessened the girl's prospects of marriage.?5 The trial judge
granted the Journal summary judgment.96

Hubbard and her daughter appealed to the New Mexico Supreme Court, which
also ruled in favor of the newspaper. In a brief opinion, the chief justice cited a New
Mexico statute that required state courts to make their records available to the public.%7
He then noted that in their original article on privacy, Warren and Brandeis suggested
any information that would be privileged in libel law should also be privileged in
privacy law. Libel law considers court documents, like other government records,
privileged. No one can be found liable for republishing information obtained from
court records.

The Hubbards then argued that even if information from court records was
normally considered privileged, as the chief justice said it was, it shouldn't be in this
case because the girl's name was not of public interest. The court disagreed. Referring
to William Prosser’'s noted law review article on privacy, the chief justice said the
Journal's article was clearly newsworthy.98 People are interested in crime. While

crime victims may be unwilling participants in public events, they nonetheless shed

935This was the first privacy casc heard in New Mexico. Hence, no statutory or common law right of
privacy had been recognized yet by the state courts. Hubbard v. Journal Publishing Co., 368 P.2d 147
(1962).

96pember, Privacy and the Press, 258, 265.

97Hubbard v. Journal Publishing Co., 368 P.2d at 148.

98[bid., 148-149; William L. Prosser, "Privacy,” 48 California Law Review 383 (1960).



some of their privacy rights when they are caught up in the drama of crime and
punishment.

After the Hubbard decision. there were almost no reported privacy suits
involving crime victims for a decade and a half. The two that were reported were based
on the South Carolina and Georgia statutes. But in the late 1970s, courts decided a
spurt of privacy suits brought by rape victims.

Avyers v. Lee Enterprises Inc. Julie Ayers was raped in June 1973. A few days
after she reported the crime, her local newspaper, the Corvallis Gazette-Times,
published a story about the crime that included Ayers's name and address. Ayers sued
the newspaper and the police officer who gave the newspaper her name.

Ayers claimed her name should have been protected by an Oregon law that
exempted crime reports from the state public disclosure law when "there is a clear need
in a particular case to delay disclosure in the course of an investigation."9 The law,
however, did not become effective until a week after the News-Gazette printed its
story. At the time of publication, Oregon law required police to make crime reports
available to the public.!90 Given that, the Oregon Supreme Court followed the U.S.
Supreme Court's decision in Cox v. Cohn and said the newspaper could not be held
liable for publishing information obtained from a public record.!0!

The Cox decision gave the press a great deal of protection from privacy suits
brought by crime victims. However, the U.S. Supreme Court had not ruled out the
possibility of a successful suit, and victims were soon looking for ways around the

privilege for information obtained from public records and hearings.

9Asa secondary source, Ayers referred to an exemption for personal information such as that included
in medical, personnel and similar files. Ayers v. Lee Enterprises Inc., 561 P.2d 998, 999-1000 (Or.
1977).

100pbig., 1002.

1011bid., 1003.
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Poteet v. Roswell Daily Record, Inc. Shortly before the Oregon Supreme

Court decided the Ayers case, a New Mexico newspaper printed a story about a
preliminary hearing in a rape and kidnapping case. It included the 14-year-cld victim's
name in its account. The victim's parents sued the newspaper for invasion of privacy.
Anticipating a decision like the one in Ayers, the parents said the newspaper waived its
privilege when its reporter told an assistant district attomey the girl would not be named
in a story about the incident.!02 Further, the parents said, the newspaper had a policy
of not naming rape victims. By establishing such a policy, the newspaper made an
implied promise not to name the girl. The newspaper's story about the preliminary
hearing broke that implied promise, making the newspaper liable under the doctrine of
promissory estoppel.

The New Mexico Court of Appeals rejected both arguments. The newspaper
did not waive its privilege when its reporter told the assistant district attorney the girl's
name would not be used, because the reporter had no authority to speak for the
newspaper. "Absent authority, the statements of the reporter could not be considered
as a waiver of a constitutional privilege by the defendant newspaper."!03

In addition, the court said, promissory estoppel did not apply in this case. The
doctrine applies when one person—or company —makes a promise upon which another
relies. When that promise is broken, the person to whom it was made suffers.
Therefore, as a matter of justice, the courts can order the promiser to make good on his
or her promisg. In the case against the New Mexico newspaper, there was no evidence
that the girl, Renee Poteet, or her parents knew about the newspaper's policy before the
hearing and subsequent publication of Renee's name, the court said. If the family did

not know about the policy, they could not rely on it.10+

102pgreer v. Roswell Daily Record, Inc., 584 P.2d 1310, 1311 (1978).
103}pid., 1313.
1041bid., 1312.
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Ross v. Midwest Communications, Inc. While courts declared crime victims'
names of public interest in case after case, they rarely explained why the specific
victim's name or identity was crucial to public understanding of the crime and operation
of the judicial system. Finally, in 1989, the U.S. Court of Appeals for the Fifth Circuit
issued an opinion that explained, in at least one case, the value of the name.

Texas resident Marla Ross was raped in her home in 1983. The crime was
never solved. During the police investigation, Ross viewed a police line-up that
included Steven Fossum. Ross told police the man who raped her was not in the line-
up. Fossum was later convicted of two other rapes.

In 1986, Minnesota television station WCCO produced a documentary about
Fossum that said he had not committed the rapes for which he was convicted. The
television station suggested Ross and one of Fossum's supposed victims were raped by
the same man. Since Ross had not identified Fossum as the man who raped her, the
documentary said, Fossum probably had not raped the other woman either. To make
its case, the station pointed out similarities between the two crimes, including the way
the rapist gained access to the home and specific demands the rapist made of his
victims. In its account, the station used Ross's first name and a picture of the house
she lived in at the time of the rape.

Ross and her husband sued the television station and two of its reporters for
invasion of privacy. The district court granted the television station summary
Judgment, and the U.S. Court of Appeals affirmed that decision on the basis of Texas's
recognition of newsworthiness as a defense in privacy suits.!05

In her appeal, Ross claimed that while information about the crime might be of
public interest, her name was not. Limiting its decision to the facts of the case, the

court of appeals said Ross's name was indeed of public interest because personalization

105Ross v. Midwest Communications, Inc., 870 F.2d 271, 272-73 (5th Cir. 1989).
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of the crime gave the account more impact and credibility.!96 People care less about
victims they don't know, the court said, and in light of newspaper hoaxes, they may
even doubt an anonymous victim exists. Circuit Judge Patrick Higginbotham

concluded:

The argument establishing a logical nexus between the rape victim's
name and a matter of legitimate public concern is peculiarly strong in this case
because the point of the publication was to persuade the public, and in turn the
authorities, to a particular view of particular incidents. Communicating that this
particular victim was a real person with roots in the community, and showing
WCCO's knowledge of the details of the attack upon her, were of unique
importance to the credibility and persuasive force of the story.!07

SUMMARY

Crime victims have been almost completely unsuccessful in pursuing claims of
invasion of privacy against news organizations that identify them. Even in sexual-
assault cases where most people —including judges—recognize that publicity often
causes the victim shame, humiliation and further trauma, the courts have been unwilling
to sustain verdicts rendered against media defendants.

Judges seem to feel the public interest in having the media cover law
enforcement and the judicial system thoroughly outweighs damage done to individual
victims. They will not rule out the possibility of a case in which the victim's right of
privacy outweighs freedom of the press and the public's right to know, but as yet no
court has found a situation in which that is so. Even in states where criminal statutes
designate sex-crime victims' right of privacy as an important state interest, the courts
have said protecting victims' right of privacy is not worth risking a potential chilling
effect on the press created by punishing the publication of truthful information.

To protect the press from liability in privacy suits, the courts have constructed

three main defenses. First, the U.S. Supreme Court has said information obtained

from public documents and court hearings is privileged. In addition, the high court

106pid., 274,
107 pid.



64

established a privilege for information the press legally obtained —absent an overriding
state interest that has yet to be demonstrated. Finally, iower courts have accepted
newsworthiness or public interest as a defense, and they almost always find victims'
names to be newsworthy. Together, these defenses make it highly unlikely that a
victim of any crime will be successful in seeking remuneration from a news
organization for publication of his or her ideptity.
NEGLIGENCE SUITS

If crime victims can show the publication of their identities placed them in
danger and that the news media should have anticipated harm occurring as a result of
their publication, victims may be able to sue for negligence and recover damages.
However, only two reported cases exist in this area, and in those cases the victim or
witness to the crime could have been in real physical danger. Victims who suffer, or
are iikely to suffer, only emotional harm or embarrassment probably would not prevail
in such a suit.108
NEGLIGENCE CASES

Hyde v. City of Columbia. On August 20, 1980, Sandra Hyde was kidnapped
by an unknown man, who pulled up next to her on the street, pointed a sawed-off
shotgun at her and ordered her into his car. She escaped from his car and reported the
incident to the Columbia, Missouri, police department. The police then gave details of
the crime along with Hyde's name and address to reporters from th;’, Columbia
Missourian and Columbia Daily Tribune. The two newspapers published stories about
the kidnapping that included Hyde's name and address.

Hyde sued the city and the two newspapers for negligence because the man
who kidnapped her learned her name and address from the newspaper articles and

repeatedly terrorized her. The trial court granted the city's and newspapers' motions to

108For example, scc Doe v. American Broadcasting Companies, 543 N.Y.S.2d 455 (A.D. 1 Dept.
1989).
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dismiss because Hyde's name had been included in a public record and she failed to
state a cause of action. Hyde appealed.!09

The Missouri Court of Appeals reversed the dismissal and sent the case back for
trial. To have a cause of action for negligence, Hyde had to show "a duty by the
defendant to protect the plaintiff from harm, neglect of that duty, and injury to the
plaintiff from that neglect."! 10 [n some cases, the appellate court said, the law imposes
a duty when an actor should have foreseen that his action would harm another. The
actor may be found negligent solely because he did not recognize the potential
consequences of his action.

In Hyde's case, the court said, the police should have known better than to
release her name and address. Although the state open records law requires police to
make crime reports public, the court said, "[tJo avoid an absurd —even unlawful —
application of the statute as written, we determine that the name and address of a victim
of crime who can identify an assailant not yet in custody is not a public record under
the Sunshine Law."!1!

Even after police gave Hyde's name and address to reporters, the information
"retained its confidential character."! 12 The fact that police erred in releasing the
information does not excuse the newspapers from liability for publishing it, the court
said. Further, traditional press defenses, such as newsworthiness, are not applicable in
cases where the potential harm outweighs the utility of the speech.!!3 Finding a cause
of action against the newspaper as well as the city, the Missouri court concluded:

. . . the name and address of an abduction witness who can identify an assailant

still at large before arrest is a matter of such trivial public concern compared
with the high probability of risk to the victim by their publication, that a news

1090nly the city and the Columbia Daily Tribune were named in the appeal. Hyvde v. City of
Columbia, 637 S.W.2d 251, 254 (Mo.App. 1982).

MOppig., 25s.

Hlppid., 263.

H21big, | 264.

131bid., 268.
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medium owes a duty in such circumstances to use reasonable care not to give

likely occasion for a third party [assailant still at large] to do injury to the

plaintiff by the publication.! !+

Times Mirror Co. v. Superior Court. The sccond of two reported cases in this
area involves a witness, not the actual victim of the crime. It's relevant, however,
because the witness faced the same dangers victims do, and in many cases, victims are
also witnesses to the crimes against them.

Just after midnight on July 13, 1981, a San Diego woman returned to her
apartment and found her roommate, Rose Rende, laying naked on the floor. Rende had
been beaten, raped and strangled. The woman, referred to in court documents as Jane
Doe, looked up and saw a man standing five feet from her.!!5 Doe fled, called the
police and gave them a description of the man.

San Diego police withheld Doe's name from the public for her protection. A
deputy coroner, however, noted in his report that Doe had identified the murder victim.

Amy Chance, a summer intern in the Los Angeles Times's San Diego office,
heard about Rende's murder on the radio. She called the coroner's office, and an
unidentified person gave her details of the murder, including Doe's name, her
relationship to Rende and the fact that Doe discovered Rende's body. Chance gave the
information to her editor and told him she knew Rende because she lived next door to
her until shortly before the murder. The editor assigned Chance to the story. Chance
then interviewed Rende's neighbors and a police detective, who told Chance that
Rende's roommate had given a description of the murderer. The detective did not

identify Doe by name, and he told Chance not to publish the fact that Doe had described

the suspect.

H1bid., 269.
115William Overend, "Privacy Suit Could Empower Juries As 'Super Editors,™ Los Angeles Times,
14 June 1988, sec. 1, p. 3.
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The next day, the Times printed Chance's story, which identified Doe by name

and said she had discovered Rende's body. The story also said a witness gave the
pelice a description of 2 man seen flecing the scenc.

Doe sued Chance and the Times for invasion of privacy, intentional infliction
of emotional distress and negligent infliction of emotional distress.!16 The Times
made two requests for summary judgment, which the trial court denied. After the
second denial, the Times appealed to a state court of appeals, which upheld the trial
court's ruling.!!7

The Times based its request for summary judgment on the fact that Doe's name
was included in the coroner’s report, and thus, was privileged as information obtained
from public records.!!8 The California court of appeals, however, said the key issue
was not where the newspaper obtained the information but "whether the news media is
privileged to print the name of a witness to a crime when doing so could subject that
witness to an increased risk of harm."!19 After reviewing the Hvde decision, the
appellate court said that when a witness could identify a suspect still at large, the First
Amendment did not provide an absolute privilege for printing the witness's name.
"The individual's safety ahd the state's interest in conducting a criminal investigation
may takc precedence over the public's right to know the name of the individual."!20

In addition, the newspaper claimed reports of crime and the circumstances
surrounding them are newsworthy and should be protected by the First Amendment.

That is true, the court of appeals said, but even if a subject, such as crime, is

P6eHigh Court Says Crime Witness Can Sue,” News Media and the Law, Summer 1988, 10.
U7Ibid., 11; Times Mirror Co. v. Superior Court, 244 Cal.Rptr. 556, 565 (Cal.App. 4 Dist. 1988).
U8Times Mirror Co. v. Superior Court, 244 Cal.Rptr. at 559.

19T he appeals court also found the source of Doe's name to be a triable issue of fact. No one from
the coroner’s office admitied to giving Doe's name to Chance. Ibid., 559, 562.

1201bid., 560.
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newsworthy, all the details may not be. Therefore, the court said. a jury must decide if

Doe's name was newsworthy given the circumstances of the crime.!2!

The Times also argued that publication of Doe's name did not meet the
common-law criteria for publication of private facts. Doe's discovery of Rende's body
was announced by the police on the day of the murder, and Doe herself told friends and
family members that she made the discovery. The court said that point was not valid.
"Talking to selected individuals does not render private information public. . . we
cannot say Doe rendered otherwise private information public by cooperating in the
criminal investigation and seeking solace from friends and relatives."!22
SUMMARY

Two cases from mid-level state appellate courts are not enough to define the law
with a significant degree of certainty. But the Hyde and Doe decisions indicate courts
do recognize a limit to the protection the First Amendment gives truthful publication.
Although appellate court judges tend to apply the First Amendment broadly and give the
press as much protection as possible, the judges in these cases did not see fit to protect
speech that could place someone's life in jeopardy.

These cases are classic examples of judicial balancing. The state interest in
fostering discussion about public issues outweighs most other interests. Therefore.
freedom of speech and press are seen as primary rights and given precedence over other
competing rights. However, no right is more basic than the right to life. People must

live free from harm in order to exercise all their other rights. The courts will do all they

121The newspaper also had claimed immunity for the publication of Doe's name because the law
protects publication of information legally obtained. The court of appeals, however, said the protection
for information that is legally obtained exists only when that information is deemed 1o be
newsworthy. Ibid., 562, 564.

1221bid., 561. The Los Angeles Times and Doe settled the suit out of court for an undisclosed sum
shortly before the trial was to begin. William Overend, "Times, Jane Doc' Scttle Invasion-Of-Privacy
Suit,” Los Angeles Times, 4 March 1989, sec. 2, p. 3.
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can to ensure citizens' safety, even if it means abridging other citizens' primary civil
rights.
CONCLUSION

The courts have determined that the First Amendment protects the publication of
truthful information nearly absolutely. While the Wisconsin Supreme Court permitted
the prosecution of a newspaper for publishing a rape victim's name in 1948, it seems
clear today that such an action directly conflicts with the First Amendment. Freedom of
the press means nothing if not freedom from government sanctions for reporting on
issues of public interest.

Likewise, the First Amendment gives broad protection to the press from civil
suits that could inhibit or impair its reporting on government operations or issues of
public interest. The U.S. Supreme Court has given the press near immunity for
accurately publishing information obtained from public documents and government
proceedings. Information obtained legally from other sources also receives a great deal
of protection. Judges do not want to intimidate the press or encourage self-censorship.
Most believe thorough reporting on public issues is vital to the welfare of society, and
if people occasionally must sacrifice a bit of privacy in order for others to be well-
informed, the courts find that an acceptable price.

While courts have permitted crime victims to seek damages when the press
endangers their lives by publishing their identities, judges generally indicate that once
information is publicly known, punishing the further dissemination of it is pointless.
[nstead, judges say, the preferred way to protect victims' privacy and safety is by
having government agencies withhold identifying information from the public. The
courts have been fairly tolerant of laws that exempt law-enforcement records and other
records that identify crime v.ictims from public disclosure laws. However, even here,

there is a limit to how far the government can go in restricting access to such
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information. The next chapter will examine this issue with a case study of Washington

state law.



Chapter 3: Naming Victims in Mason County

The Shelton-Mason County Journal, located in Washington's rural Olympic
Peninsula, has the distinction of being one of the few American newspapers to incite
people to such anger that they passed a law against it. The Journal has a policy of
printing the names and testimony of all victims who testify in felony trials in Mason
County Superior Court.! That includes the names of rape and child molestation
victims. In 1992, the Washington legislature passed a law to force judges to close
court testimony and court records that might reveal the identity of child sexual-assault
victims. The legislation was intended to keep the Journal from acquiring the names of
sex-crime victims. The law, however, also affected other media's ability to gather news
and prosecutors' ability to conduct open trials. In the end, the Washington Supreme
Court declared the law unconstitutional. The story of the law's short life illustrates the
difficulties public officials face in enforcing social standards in a legal system designed
to protect fundamental civil rights and ensure the open operation of government.

CONCEPTION OF A LAW

When publisher Henry Gay bought the Shelton-Mason County Journal in
1966, its policy on covering Mason County Superior Court was already established.2
The newspaper covered all felony trials and reported the names and testimony of all
witnesses. Mason County journalists may have followed this procedure since the
newspaper's establishment in 1888. In doing research, staff members have come
across articles from the nineteenth century in which crime victims, including sex-crime

victims, were named.

I'The Journal's actual policy is to publish the names and testimony of all witnesses in felony trials in
Mason County Superior Court. Victims who testify have the same legal standing as other witnesses
and are treated the same as other witnesses.

2Where it is not otherwise noted, information about the Shelton-Mason County Journal's history
comes from editor Charles Gay. Charles Gay, conversation with author, Shelton, WA, 22 March,
1996.
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In the 1960s and 70s, other newspapers that named sex-crime victims stopped
doing so, but the Journal continued. Henry's son, Charies, who has been the
newspaper's editor since 1980, explained, "To change our policy, we feel, would be a
dereliction of our journalistic duty, an unfair treatment of defendants and an action that
sends exactly the wrong message to victims —you need to be protected, you should be
ashamed, the world musn't know of your tragedy."3

For two decades, the Journal continued its policy with little trouble. The
9,400-circulation weekly covered a sex-crime trial perhaps once a year or once every 18
months. A few people would get upset about the use of the victim's name, but the
complaints never lasted long. But, Charles said:

Then came 1985, when there were four sex-offense trials on top of each other.

The anger in the community built after each one instead of dissipating.

Someone called Channel 4 to ask for a "Town Meeting" on the subject to

discredit us, and I agreed to appear. There followed broadcasts on Nightline

and another national program as well as stories in the New York Times and
other newspapers. We published about 40 letters to the editor on the subject
that year, about 30 of them opposing the policy of covering trials completely,
consistently and fairly.*

Coverage of the four trials, which were held from May through July, inflamed
the community. About 450 people went to the taping of the Town Meeting television
special to protest the Journal's policy.> In July, people picketed outside the newspaper
office, and later in the year, someone organized a letter-writing campaign, asking about
200 businesses to pull their advertising from the Journal. The following year, 800
community members signed a petition asking the Journal to change its policy.

People were not just upset about the use of victims' names; they also were

outraged by the publication of what some considered obscene material. The Journal

3Charles Gay, remarks to the American Civil Liberties Union, Tacoma, WA, 2 May 1992,
Hbid.

5Carol)n Maddux, "TV crowd rips Journal policy," Shelton-Mason County Journal, 4 November
1985, p. 1.
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includes victims' names and testimony. Here are two accounts of victims' testimony
from articles about the 1985 trials:

Kelly testified that in the early morning hours of November 21, he had
been forced to have oral and anal sex with George, who was his cellmate at the
time. He said the incident occurred after lockdown when the two were locked

in their cell.6
and

She said he was holding her down on the bed and had her knees pushed
up to her shoulders while she was trying to push him away with her hands.

She said while they were struggling, he ejaculated all over her and the
bedding. She said he said, "Whoops." He then, she said, told her not to tell
anyone and got up and left. She said that at one time during the struggle, he

had penetrated her with his finger.”

Distressed by coverage they perceived as harmful to victims, community
members asked the Journal to tone down its coverage. In a letter to the editor, one
woman wrote:

The purpose of testimony in court is to determine the guilt or innocence
of the accused. The repetition by the media of every lurid detail of that
lestimony serves no legitimate purpose — it can only satisfy the morbid
curiosity of a minority and can incite into action those with unhealthy
inclinations.8

And another woman wrote;

When will you stop and how far does the public have to go before you
finally stop this scandalous way of running a newspaper? I think you owe us
all an explanation of your reasoning for this type of policy, when the other
newspapers such as the Daily Olympian, Tacoma and Seattle Times have no
such policy. We are not asking you to change your newspaper, just be more
sensitive on these issues and stop printing the names and addresses of these

people who have suffered enough.?
The Gays, however, stood firm. They would not change their policy.
"It's absolutely a moral issue," says Charles. The Gays make two main

arguments to support their position. First, designating a person as a victim and giving

6" Jury convicts inmate of raping his cellmate,” Shelton-Mason County Journal, 27 June 1985, p. 1.
7"Jury finds man guilty of rape,” Shelton-Mason County Journal, 16 May 1985, p. 1.

8Virginia P. Martig, "Don't name the defiled,” Shelton-Mason County Journal, 20 June 1985, p. 4.
9Stephanie Rice, "Does public have right to names?" Shelton-Mason County Journal, 6 June 1985, p.
5.
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them anonymity before a verdict is rendered implies the person accused is guiity. That,
Charles Gay says, is unfair given that our justice system is supposed to presume
innocence until a person is found guilty. Second, concealing the names of sex-crime
victims implies they have done something wrong or have something to be ashamed of.
In a series of editorials, Henry, who still serves as the paper's publisher, explained the
Gays' position:

From the beginning, a rape case is a trail of male clichés — original sin,
Jail bait, slice off a cut loaf, asked for it, man trap, damaged goods, poor little
thing, pitiful creature and fallen woman. And at the end of the trail is the Big
Daddy newspaper editor with his unctuous promise, "Don't worry, little lady.
No one will find out from me that you're ruined forever."

We don't believe that rape victims are ruined forever. The term,
damaged goods, is repugnant to us. We won't accept the description or the
cruel premise on which it is founded. And we cannot understand why family
and friends of the victim accept this atrocious, damaging indictment which is the
good old boys' ultimate power play against women. !0
Eventually, the furor faded, and business continued as usual at the Journal.

Only nine people had canceled their subscriptions, and the letter-writing campaign to
advertisers generated only one letter from an advertiser who said he would think about
withdrawing his business if the Journal continued to print rape victims' names. The
Journal is the only source of local news and advertising for Mason County's 39,000
residents, Charles noted. People may cancel their subscriptions or advertising in anger,
but eventually they cool down and come back.

Also, Charles said: "People realize that this is not something that's in the paper
every week, and people realize it doesn't happen very often. And they understand
we're standing up for principles we believe in."

BIRTH OF A LAW
Parents of young sexual-assault victims had been trying for years to persuade

state legislators from Mason County to do something about the Journal's policy, but

legislators were reluctant to take on the press. The 1990 elections, however, resulted in

10Henry Gay, "It's time to ri ght the wrong," Shelton-Mason County Journal, 13 June 1985, p. 4.
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a significant tumover in the state legislature. Shelton parents found their new state
representative, Democrat Tim Sheldon, sympathetic to their plight.

"I just think it's wrong to put kids' names in the paper.” said Sheldon. who has
a young daughter.!! He knew people had tried to no avail to persuade the Gays to
change their policy. When parents approached him, "I said I'll just write a bill and see
if it works."

It was a good time for Sheldon and his constituents to make a move. Liberal
Democrats had dominated the Washington House of Representatives for years.
"“Throughout the 1980s, the House established a reputation for promoting some of the
most progressive social and environmental legislation in the country."!2 But in 1990,
voters elected more conservative members of both parties. In 1992, the Democrats
faced a difficult election and the impending loss of two party leaders, Gov. Booth
Gardner and House Speaker Joe King, who were not running for re-election.
Attempting to please voters, legislators proposed plenty of "hero bills" that targeted
socially-unpopular, politically-weak groups.!3 Many of these bills restricted civil
rights, but they addressed probiems, such as drunk driving and gang violence, that
touched people's nerves.

"[Legislators] are trying to be responsive to what they perceive as complaints
from home," Rep. Mike Riley said at the time. "But I think there is the underlying
concern that they will be perceived as soft on crime if they try to rely on the Bill of

Rights."14

lynless otherwise noted, comments attributed to Tim Sheldon come from an interview with the
author on April 10, 1996.

12Barbara A. Serrano and Jim Simon, "Olympia's Right Turn; Democrats Retreat Before Conservative
Agenda," Seattle Times, 15 March 1992, sec. A, p. 1.

I3Annie Capestany, "Rights Come Under Attack in Olympia as Lawmakers Ponder Volatile Issues,"
Seattle Times, 11 March 1992, sec. B, p. 7.

I4bid.
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Sheldon introduced his bill on January 15, 1992. Its main provisions were:!3
* Law enforcement agencies cannot release information identifying child victims of
sexual assault to the press or public without permission of the child or child's legal
guardian. Identifying information includes the child's name, address, photograph,
location and relationship to the perpetrator.
* During sexual-assault trials, judges must require observers to keep child victims'
identities a secret. Reporters who violate judges' orders will be fined up to $500.
* Judges must ensure that information identifying child victims of sexual assault is
not given to the press or public, and if it is, must prevent the distribution of that
information.
. Portiohs of court records that identify child victims of sexual assault must be sealed
unless the identifying inforfnation is deleted.
THE HOUSE
On January 21, the House Judiciary Committee held a public hearing on the
matter. Sheldon testified on behalf of the bill along with Mason County counselors,
law enforcement officials and a parent of a child victim. Their testimony was
compelling.!6
Law enforcement officials said many sex-crime cases in Mason County are
dropped or settled because parents do not want their children to testify in court and
subsequently be identified in the newspaper. Victims always ask about publicity,
Shelton police detective Gary Martzell said, "They're always hoping police or the
courts can do something to keep their names out of the paper."
Counselors told the Judiciary Committee the publicity interferes with victims'

treatment and recovery.

!SWashington, Confidentiality of Identity of Child Victims of Sexual Abuse, Washington Laws
(1992), ch. 188.

16Comments from legislative hearings and committee meetings were obtained from tape recordings at
the Washington State Archives, Olympia, WA.
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"Two months ago, a 14-year-old girl came into our agency to talk about being
sexually abused and raped," recalled Leauri Grindeland, a counselor at Recovery: AID
to Victims of Sexual and Domestic Abuse. "Her uncle moiested her for five years,
beginning when she was 4-years-old. She told me of three other separate sexual
assaults all committed within Mason County. Because she knew that [ am required to
report child sexual abuse to the proper authorities, she chose to speak to me
anonymously. She told me her sole reason for remaining anonymous was because of
the Shelton Journal's reporting policy."

The father who testified at the hearing asked to remain anonymous because his
daughter had not testified in court yet, and he still hoped to protect her from publicity.

"I believe in freedom of the press," the father said. "And I believe in First
Amendment rights, but I don't believe what the forefathers had in mind was publishing
the names of children and the testimony so they can and will be chastised by their peers
for years to come."

Charles Gay testified against the bill along with Roland Thompson, the lobbyist
for Allied Daily Newspapers, an organization representing Washington's daily
newspapers, and Jerry Sheehan, the American Civil Liberties Union's Washington
state lobbyist. Gay explained his belief that victims have nothing to be ashamed of and
that not naming them was unfair to the people on trial:

The Sixth Amendment guarantees the accused the right to meet his
accuser in public. No law requires the press to practice the same principle, but

we think the defendant should have the same right on our news pages, as a

matter of fairness, when we cover these open, public trials. Just as we don't let

someone attack another in an unsigned letter to the editor, the Journal doesn't
let anonymous women accuse men of raping them or allow anonymous
juveniles to accuse someone of sexually assaulting them.!7

Thompson and Sheehan told the committee they believed Sheldon's bill was

unconstitutional because it involved prior restraint. Thompson urged legislators not to

I 7Gay's remarks were printed in the Shelton-Mason County Journal two days later. "Journal
testimony at committee hearing," Shelton-Mason County Journal, 23 January 1992, p. 4.
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pass legislation that would affect the entire news industry just to reach one small
newspaper.

"What we're standing on here is a maiter of principle,” Thompson toid the
committee. "I don't condone what the Shelton Journal does. They're the only
newspaper in the state that makes that decision. They probably account for less than
one-tenth of 1 percent of circulation in the state of Washington. This problem is
peculiar to that town."

If Shelton residents object to the Journal's policy, they can force the newspaper
to ch