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Prior to the passing of the Civil Rights Act of 1964 ,  employers were within their

rights to terminate or refuse opportunities of employment on the basis of sex,

race, nation of origin, color, and religion. As it stands, Title VII of the Civil Rights

Act of 1964  prohibits employers from actions such as these (U.S. Equal

Employment Opportunity Commission, n.d.a). Title VII also prohibits sexual

harassment in the workplace, which is defined as "unwelcome sexual advances,

requests for sexual favors, and other verbal or physical conduct of a sexual

nature constitute sexual harassment when this conduct explicitly or implicitly

affects an individual's employment, unreasonably interferes with an individual's

work performance, or creates an intimidating, hostile, or offensive work

environment" (U.S. Equal Employment Opportunity Commission, n.d.b). It is

important to note, however, that formal legal equality does not always translate

to  material equality (see Page 7).
 

Despite clear legislation being in place and despite remedies available to

employees for punitive damages may be awarded for up to $300 ,000  (Back and

Freeman., 2018 ,  p. 44), discrimination in the workplace persists. For instance, the

Equal Employment Opportunity Commission reports that it received 13 ,055  claims

of sex-based discrimination and sexual harassment within the fiscal year of 2018

(n.d.c).  As employees continue to be mistreated by employers, supervisors, and

co-workers, social movements such as #MeToo  have gained momentum

(Marysville University, 2019). In this issue, we will  explore what rights womxn

have  and what work remains unfinished in the fight for equality in the workplace.
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While the original language of Title VII

provided protections to employees based on

their membership of a protect class, the

verbiage was more ambiguous for pregnant

employees. In the years following the

passage of the Civil Rights Act of 1964 ,  two

notable cases made their way through the

courts: Geduldig v. Aiello  and General

Electric v. Gilbert. The arguments made by

the lawyers serving on these cases poked

holes in the legislation, brought the debate

of Fourteenth Amendment equal protections

to the forefront, and presented the sitting

Supreme Court Justices with the burden of

interpreting the new and unclear framework

of the law. In the end, with these cases, the

Supreme Court set the precedent that the

denial of disability insurance and disability

benefits for pregnant workers did not

violate Title VII,  thus shielding employers

from further litigation (JURIST, 2014).  
 

In response to the aforementioned legal

battles, the United States "passed

the Pregnancy Discrimination Act as an

amendment to the sex discrimination

section of the Civil Rights Act of 1964"

(JURIST, 2014). This amendment to Title VII

extends the definition of sex-based

discrimination to include "pregnancy,

childbirth, or related medical conditions" and

prohibits disparate treatment of employees

for "employment-related purposes, including

receipt of benefits under fringe benefit

programs, as other persons not so affected

but similar in their ability or inability to work

(U.S Equal Employment Opportunity

Commission, n.d.d). In short, the Pregnancy

Discrimination Act of 1978  requires that

employers offer benefits and

accommodations to employees equal to that

of other employees within the organization.

Despite this federal legislation and

relatively recently adopted state-level 

 efforts to prohibit "pregnancy

discrimination in the workplace[, such

discrimination] continues to limit women’s

opportunities and economic advancement. It

is pervasive in both its overt forms—firing

pregnant employees and denying

accommodations and leave time—as well as

in its subtler forms, such as not considering

pregnant women for promotions and raises"

(Ellman and Frye, 2018). This evidences the

disconnect that exists between legislative

reform and meaningful social reform. 

 Therefore, in order for substantial change

to take place, cultural shifts and employer

participation will  be necessary. 

Pregnancy
discrimination in
the workplace
continues to limit
women’s
opportunities and
economic
advancement.
 
-Nora Ellman &
Jocelyn Frye
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Prior to 1975 ,  the phenomenon of

'sexual harassment' did not have a

name. It was not until "journalist-turned

activist Lin Farley" coined the phrase

that it made its way into the public

discourse. Consequently, many victims

embraced the new found empowerment

that came with their ability to better

articulate their untenable experiences

in the workplace (Blakemore, 2018). It is

no coincidence that this led to a seismic

cultural shift in the years following

Farley's bold innovation. An explanation

can be found in legal scholar Kitty

Calavita's argument of the social

significance and "cognitive power of

legal language": "[L]aw shapes how we

live [and] it also shapes how we talk and

how we think. At the most basic level,

law creates conceptual categories and

determines their contents and

boundaries" (Calavita, 2010 ,  pp.42-43).

Therefore, by integrating vocabulary 

 into our legal system that outlines  

W H A T ' S  I N  A  N A M E ?

[L]aw shapes how we
live [and] it also
shapes how we talk
and how we think.
At the most basic
level, law creates
conceptual
categories and
determines their
contents and
boundaries.
 
-Kitty Calavita

which behaviors constitute sexual

harassment,  not only are victims

offered validation that what they have

endured is unethical in the eyes of the

law, but they also have recourse

available to them that would be

otherwise impossible. To il lustrate the

modern impact, the U.S. Equal

Employment Opportunity Commission

reports that in 2018 ,  it "recovered

nearly $70  million for the victims of

sexual harassment through litigation

and administrative enforcement"

(n.d.e). Although, the paradox here is

that this also evidences the pervasive

nature of sexual harassment and that,

though sexual harassment has become

relatively more stigmatized since

second wave feminists refused to

tolerate it any longer, it continues to

plague workers. Therefore, while social

change through legal language has

proven to be possible, it is also slow-

moving and requires enduring attention

from enforcers of the law.



W O M X N
A T  W O R K

Forty-three years after women were granted

the right to vote by the ratification of the

Nineteenth Amendment (Alice Paul Institute,

2018),  President John F. Kennedy signed

the Equal Pay Act (EPA) into law (Pearsall,

2013). 
 

"The EPA...  prohibits sex-based wage

discrimination between men and women in

the same establishment who perform jobs

that require substantially equal skill ,  effort

and responsibility under similar working

conditions," although, the Act does not

protect all workers and includes exemptions,

such as "any employee employed on a casual

basis in domestic service employment .. ."

(U.S.Equal Employment Opportunity

Commission, n.d.f). Therefore, the EPA is not

without its weaknesses, as it does not

protect all women in all  jobs from being

denied equal pay for equal work. This is

especially true given that care work is

devalued and viewed as women's work by

most (Spade and Valentine, 2011 ,  p. 352).

What is more, "by focusing solely on pay

equity, this legislation did not address 

E Q U A L  P A Y  F O R  
E Q U A L  W O R K ?

T H E  E Q U A L  P A Y  A C T
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'[R]ule' change,
without a political
base to support it,
just doesn't
produce any
substantial result
because rules are
not self-executing:
they require an
enforcement
mechanism.
 

-As cited by
Derrick Bell

gender segregation or gender discrimination

 in the workplace. Thus, it was illegal to

discriminate by paying a woman less than a

man who held the same job, but gender

segregation of the workforce and

differential pay across comparable jobs was

legal." And while  the Title VII of the Civil

Rights Act of 1964  does include language to

prohibit such discrimination, enforcement

remains problematic (as cited by Spade and

Valentine, 2011 ,  p. 350). This evidences

that legislation is just one action of a series

of collective actions, such as political and

social support, necessary to ensure

meaningful change for womxn in the

workplace."'[R]ule' change, without a

political base to support it, just doesn't

produce any substantial result because

rules are not self-executing: they require an

enforcement mechanism" (as cited by Bell,

1976 ,  p. 514). The very fact that a

substantial gap in wages among gender and

race (Spade and Valentine, 2011 ,  p. 346)

signifies that, while U.S. Congress and

President John F. Kennedy may have very

well might have been well-intentioned in

making EPA federal law, it was far

insufficient for ensuring that pay equity is a

reality for American workers.  
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On January 4th, 1776 ,  the Declaration of

Independence was formalized and went on

to become a foundational document of the

United States. While it does guarantee

equal protections for some, it does not

guarantee equal protections for all

Americans:
 

"We hold these truths to be self-evident,

that all men  are created equal, that they

are endowed by their Creator with certain

unalienable Rights, that among these are

Life, Liberty and the pursuit of Happiness"

(The U.S. National Archives and Records

Administration, 2019) [emphasis added].
 

The failure to include women in the

language was either: a) a mishap for which

the long-lasting ramifications were not

anticipated, or b) an intentional omission as

a result of women not being seen as worthy

of equal rights and opportunities. In any

case, its consequences continue to impact

modern womxn, particularly in the

workplace, as they are not entitled to the

same unalienable rights as their male

counterparts. 
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The late Supreme Court Justice Scalia

expressed his interpretation of American

womxn's constitutional rights with a jolting

on-the-record-remark: "Certainly the

Constitution does not require discrimination

on the basis of sex. The only issue is whether

it prohibits it. It doesn't" (as cited by ERA

Coalition, n.d.). As a representative of the

highest American court, Scalia underscored

the urgency that clear legislative protections

for all  sexes and genders be enacted.
 

In this vein, Alice Paul, an infamous women's

rights activist, drafted the Equal Rights

Amendment (ERA) "in 1923 ,  and Congress

passed the ERA in 1972[. B]y 1982  only 35

states had ratified, three shy of the

necessary 38 .  But in 2017  Nevada ratified

the ERA; the first state in 40  years to do so;

Ill inois ratified in 2018" ERA Coalition, 2019).

Interestingly though, with only one more

ratification necessary, and after twenty

years of having a Republican state

congressional majority, Virginia voters

collectively opted for a Democratic majority

during the 2019  elections. The state's new

leaders are openly in support of the ERA.

Thus, its passage is a realistic possibility in

the very near future (Smeal, 2019). 

The movement
[for equal rights]
is a sort of
mosaic. Each of
us puts in one
little stone, and
then you get a
great mosaic at
the end.
 
-Alice Paul
 
As cited by the Alice Paul 
Institute, 2018
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In 2012 ,  Aimee Stephens, informed her

employer, R.G. & G.R. Funeral Homes,

that she identifies as female and will

fully take on that identity, including at

work. Shortly thereafter, her employer

terminated her, despite her twenty years

of experience in the funeral service

industry (ACLU, 2019). Now, along with

the support of the EEOC,  Stephens'

case rests in the hands of the Supreme

Court of the United States (SCOTUS)

(R.G. & G.R. Harris Funeral Homes Inc. v.

Equal Employment Opportunity

Commission, n.d.).
 

On October 8th, 2019 ,  oral arguments

were heard by the Court. The attorneys

representing Stephens have argued that

her termination was a violation of Title

VII,  though Title VII does not explicitly

outline gender identity as a protected

class, it does  outline sex as a protected

class (U.S. Equal Employment

Opportunity Commission, n.d.a).  On

behalf of Stephens, her attorney, David

Cole, made the following argument

during the proceedings: "[T]he objection

to someone for being transgender is the

ultimate sex  stereotype. It is saying, I  

object to you because you fail to conform to

this stereotype: The stereotype that if you

are assigned a male sex at birth, you must

live and identify for your entire life as a

man. That is a true generalization for most

of us, but it is not true for 1 .5  million

transgender Americans. And so to say we're

going to fire you because you fail to -- to

accord to a generalization about how people

who are assigned a particular sex based on

visible anatomy at birth have to live their

lives for the rest of their l ives is sex

discrimination. It's also sex discrimination

because she was clearly treated differently

because of her sex assigned at birth" (R.G.

& G.R. Harris Funeral Homes Inc. v. Equal

Employment Opportunity Commission,

2019 ,  pp. 1 ,  19-20). What impact Cole's

plea had on the Court remains to be seen,.

as the case is still  pending (R.G. & G.R.

Harris Funeral Homes Inc. v. Equal

Employment Opportunity Commission, n.d.)

No matter the outcome, the Court's ruling

will  set a precedent for how employers

may treat employees who, in their view, do

not conform to sex stereotypes.Thus,

either employees' rights will  be expanded,

and the decision will  serve as a watershed

moment, or their rights will  be rolled back.

As is the case with the ERA, Title VII's

language remains unfinished business.

When the day finally comes that codifying

equal rights for all  is done, like pregnancy

discrimination, equal pay, and sexual

harassment, the battle for enforcement

will  continue to be a long, hard battle that

will  require enormous dedication and

persistence on the part of activists.

[T]he objection to someone for being transgender
is the ultimate sex  stereotype. It is saying, I
object to you because you fail to conform to this
stereotype."                              
                                                       -David Cole
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https://www.weforum.org/agenda/2017/04/the-us-gender-gap-in-5-charts
https://www.pewsocialtrends.org/2018/04/04/sexual-harassment-at-work-in-the-era-of-metoo/sdt_04-04-18_harassment-00-06/
https://www.pewresearch.org/fact-tank/2017/12/14/gender-discrimination-comes-in-many-forms-for-todays-working-women/ft_17-12-13_genderdiscrimination_women/
https://victoryinstitute.org/issue-at-a-glance-lgbtq-employment-discrimination/
https://www.pewsocialtrends.org/2013/06/13/a-survey-of-lgbt-americans/
https://www.pewsocialtrends.org/2013/06/13/a-survey-of-lgbt-americans/
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