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In the 1970s and 1980s the United States governimiéated what we call the “War on
Drugs.” Soon after, state governments began toter@av legislation imposing mandatory
minimum sentences for drug offenders, and elimmggijtudicial discretion in imposing
sentences. The mandatory sentences for many fhergses resulted in huge rates of
incarceration, and disparate impacts for minorftgraders. After several years of sentencing
under the new laws, many citizens, politicians, pdies became disenchanted with the harsh
requirements and called for change. In arguingdtorm many cited the costs that increased
rates of incarceration had imposed on state budgetssome criticized the disproportionate
nature of mandatory minimum sentences for non-uiobéfenses, while still others sought to

publicize the harsh impacts of the laws on minesitand other offenders. Notably, however,



most who called for reform failed to cite the disgia impacts the policies had on racial
minorities as a reason for reform. Although théqgies of the War on Drugs had actually
resulted in far more disparity for blacks, thistfa@s not cited as a reason for reform. Instead,
reference to race became implicit, and politicisgl®d on the budget crisis to engage public
support and to successfully amend the laws. Shex@ some states have amended their drug
laws to eliminate some of the previous mandatonyeseees and restore judicial discretion.
Some states, however, have declined to do so. digssrtation investigates how race continued
to be a factor in the policies of the War on Druggen though the rhetoric has shifted away from

explicit references to race toward the budgetsiisposed by the harsh sentencing policies.
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Chapter 1

The Punishment Policies of the War On Drugs: A Rhetric of Being Tough On Crime,
Protecting the Budget, and Racial Language

The United States has been engaged in a War agsBiace the 1920s. Even in the
early years, when a few states began to criminakr&in drugs that were associated with
minority communities, such as Opium which was coesed the drug of Chinese immigrants in
California, race has been intertwined with the ésstidrugs, crime, and punishment. Later, the
federal government became involved and ultimatalythed what we know as the modern War
on Drugs. The characteristics of this modern WabDaugs are a call to be tough on crime,

harsh punishment for both users and dealers, anl naequality in sentencing outcomes.

When states first began criminalizing drug use pogsession in the 1920s they were
explicit in their efforts to link particular drugs racial minorities. During the escalation of the
modern War on Drugs in the 1970s and beyond, raseoften explicitly referred to, although in
a different context. At that time politicians dteacial disparities in sentencing outcomes as a
reason for enacting mandatory minimum sentenciwg,lavhich would purportedly equalize
sentencing for all similarly situated offendersls@at that time, members of the black
community supported a War on Drugs that would lsém the tide of drug use and the
attendant problems it had brought to the black faimn. However, once the states began to de-
escalate the War on Drugs, the rhetoric of racbutldisappeared. Although the policies of the
War on Drugs had actually resulted in far more @igyp for blacks, this fact was not cited as a
reason for reform. Instead, reference to racerbheamplicit, and politicians relied on the

budget crisis to engage public support and to ssfally amend the laws. This dissertation
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investigates how race continued to be a factdnenpblicies of the War on Drugs, even though

the rhetoric has shifted to one of the budget<simposed by the harsh sentencing policies.

The Rhetoric of Tough on Crime

The creation of the War on Drugs and its escalabahe modern magnitude relied on a
narrative that linked drugs to crime and racial onities. Initially states warned against
immigrant populations that would erode the morald safety of the American population, and
drugs that were associated with these populatiars wriminalized. Subsequently, the federal
government began to criminalize drugs that hadipusly been governed by pharmaceutical
laws and were administered by doctors. Eventuptlificians were able to create a link
between drugs and other types of crimes, sayingltiug use leads to general criminal behavior.
Drugs and crime were primarily found in urban cesitand were thus associated with minority
populations who resided there. Finally, through trarrative of drugs, crime, and minorities,
the government created a fear in the general pthdicthere was a national epidemic of drug use
and dealing that was primarily situated in and parated by minority populations. Specifically,

drugs and crime were linked to blacks, and to selesxtent Latinos.

The development of this narrative and the attentmtwithin the general population set
the stage for politicians to use a rhetoric ofrieed to be tough on crime. It became politically
expedient for politicians of both major politicanies to espouse this rhetoric, as all voters
wanted to live in a community that was safe fromgdt, crime, and the minorities who were
engaging in these activities. In this climateedifand racial distrust, the federal government,
followed by the states, escalated the War on Dbygsassing increasingly harsh punishment

policies for drug offenders.



Race and the impacts for racial minorities contitaube intertwined with the modern
War on Drugs. Although the impetus for enactinghd&ory minimum sentences was to
equalize sentencing across offenders, the outc@am®&den even more dramatic disparate
outcomes for minority offenders, particularly blaafkenders. The issue of the impact of the
War on Drugs for blacks has become so obvious amdr®rent in the policies that it seems to
have become unnecessary, and undesirable, to ilyphention it. However, because race is so

inherent in the War on Drugs it is a clear reasworilie need to amend these policies.

This buildup of the War on Drugs and the successiugh on crime rhetoric created a
difficult situation for politicians once it becarskear that the policies would be unsustainable
due to the budget strain caused by incarceratigg humbers of people. While the government
could claim that the War on Drugs was successfsetan the number of offenders who were
being arrested and incarcerated, these very nunalsrdead to the call for continued escalation
of the War on Drugs to meet the public’s expectetioThus, a vicious cycle was created in
which the policies of the War on Drugs themselvesaxcreating a continued need to increase

enforcement of the policies and the budget thaetessary to do that.

A Conundrum For Lawmakers: How to Amend PolicieatTiiney Had So Successfully

Sold to the Public?

After years of experience with the policies of Wear on Drugs it became clear to
lawmakers that the policies could not be sustairdthough the states and the federal
government claimed success in the War on Drugscantinued to devote massive amounts of

resources to it, the policies also created problgaishad to be addressed. Specifically, the
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policies were too costly to maintain, and the digpaimpacts for black offenders had become so

severe as to be unconscionable.

The policies of the War on Drugs created new categof crime and imposed harsh
punishments for them. The creation of new crirsash as drug use and drug trafficking,
requires punishment for people who were previoaslyaged in what were considered legal
activities. This, in turn, leads to larger numbefreffenders behind bars. Exacerbating this are
the lengthy sentences required by the policiesnddtory minimum sentences and life sentences
for some offenders resulted in a rapidly growiniggm population. Many states and the federal
government had to build new prisons to house tbasg offenders, incurring huge costs in the

process. Despite this fact, the government coasina wage the War on Drugs.

Without change in the policies of the War on Drtlgs budget problems would not abate.
The policies themselves have created conditiomghich drug crimes have actually gotten
worse. The creation of a black market for drugs there previously legal has in turn created a
hugely lucrative market for traffickers. The thredpunishment under the policies of the War
on Drugs creates risk for dealers, which drivesatiee of drugs up in an effort to compensate
for this risk. The extent of the black marketasvast and complex that it would require never
ending resources to continue to fight. Thus, te<of the War on Drugs would only increase

without a change in policy.

An attendant problem is the increasing disparinesentencing outcomes experienced
primarily by black offenders. Although the polisishould have created fewer disparities for
similarly situated offenders, the result has besgér sentences for black offenders. This

occurred for several reasons. First, the punistsnequired for offenses involving drugs
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associated with blacks, particularly crack, arenfiare severe than for those involving drugs
associated with white offenders, particularly caeai This has resulted in blacks receiving
excessively long sentences for crack offenses ewtlilites receive sentences that are much
shorter for cocaine offenses, despite the factttieste are simply two forms of an identical drug,

with crack being cheaper and more accessible tericity blacks.

Second, although there is little discretion allowe¢udges in imposing sentences,
prosecuting attorneys still have discretion in dex what charges to file in each case. This
discretion has left open the possibility of blablesng charged with offenses that will require
longer prison sentences. As a result the disparitiat previously were thought to be a result of

judicial bias have been passed on to prosecutoosmdy impose their bias on black offenders.

Finally, the methods of implementing the War on @ on the street level result in
increased disparities for black offenders. Paqtiagols that are designed to catch drug offenders
are focused on the inner cities, where minoritessde. Drug crimes there tend to occur in the
open on street corners. Minorities who live theemd engage in drug related crimes are arrested
more often and subsequently serve long senteiWites who engage in drug related crimes
are more likely to do so in the relative safetytadir homes, offices, and inside gated suburban
communities. As such they are less likely to bested, prosecuted, and sentenced under the

policies of the War on Drugs.

These problems, when considered in light of thellywisuccessful tough on crime
rhetoric of the buildup of the War on Drugs, prasdra conundrum for politicians. How would
they now argue in favor of amending the policiesythad championed years before? The public

was very receptive to lawmakers’ efforts to be toog crime. They had adopted the rhetoric of
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fear and the association of drugs with crime andomiies. It would be difficult at this point for
politicians to abandon this rhetoric, and arguenfiore lenient policies. Resolution of this
conundrum, and the problems associated with thedW&rugs, would require a new rhetoric

that would be politically safe and could be accefitg the public.

A Bi-partisan Solution that Would Appeal to the Faib Concern for the Budget

The solution to the challenge faced by politiciarss to appeal to another, perhaps larger
public concern — the budget. It was clear thatas in the interest of both political parties to
resolve the issues posed by the War on Drugs ane teaeform the policies. Thus a bipartisan
effort led to way to reform, working together teate a new rhetoric that the public could

accept.

This bipartisan group was made up not only of lakens, but also interest groups,
judges, lawyers, and police officers. The effortdform the policies focused on the budget
crisis caused by incarcerating huge numbers oflpedpighlighted was the inability of states to
fund other important public interests, like edugatand healthcare, as a result of the portion of
the budget that was required to sustain the paliofehe War on Drugs. This focus on the
budget and the cost to citizens of continuing thices allowed the reform coalition to sell the

idea of amending the policies as necessary to thseimportant public interest.

Race was rarely mentioned in the move for reforespite the fact that it was one of the
two major problems created by the policies of thar\éh Drugs. With the focus on the budget,
little to no effort was made to explicitly invokermcerns about the racial disparities. Race,

however, was still an inherent issue and conc&vhile no one seemed eager to explicitly raise
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the issue, racial disparities were overwhelmingl iamplicit racial language was used to

acknowledge them.

A Complex Landscape of Race, Punishment, and ¢oliti

The way that the issue of race played out in tlealaion and de-escalation of the War
on Drugs was far more complex than contemplatetthéyurrent crime and race literature. The
literature predicts that individual factors contrié to crime legislation becoming either more or
less harsh. For example, crime trends should ledereiith changes in crime policy. As crime
rates go up, crime policy should be more strigtilarly, partisan politics should impact crime
policy. Governments dominated by Republicans shenhct more strict crime policies, while
those dominated by Democrats should enact less stitne policies. The presence or absence
of minorities in each state should also influerfeenature of crime policy. States with larger
minority populations should have more strict cripadicies, while less diverse states should have
less strict crime policies. The picture | uncowh this dissertation, however, is far more

complicated and interesting than the previousditae would suggest.

None of these factors played a role in the escalair de-escalation of the War on Drugs
in the way the literature would predict. Race antjgular exhibits complexities that are not
contemplated by the previous literature. The edicad of the War on Drugs was not the product
of increasing rates of crime, rather the governneegdited new crimes and implied a link
between these new drug crimes and other typesroésras well as minorities. Similarly, the
de-escalation did not follow a drop in crime ratésstead, crime rates remained mostly stable

and the government used continuing crime as a ingascontinue to fund the War on Drugs.
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Similarly, partisan politics played out in a momnplicated way than the literature
predicts. Rather than displaying the traditiorellies of Republicans as tough on crime and
Democrats as softer on crime, the parties convengdtie drug was issue and all politicians
called for harsh legislation. Because the War amgb was such a politically successful issue
for Republicans, Democrats co-opted the issue bgrbang just as tough on crime as
Republicans. Once the parties had adopted a sipakition that was popular with the public, it
could not simply be abandoned when the need formebecame apparent. Therefore, the move
for reform was lead not just by one party, but hyEartisan coalition that moved toward a smart

on crime policy, rather than just being tough amex.

The issue of race in the War on Drugs, howevearerbaps the most complicated. It was
not the case that the presence or absence of tyipopulations in any given state determined
the relative harsh or lenient nature of that statieig war policies. All states passed the harsh
policies of the War on Drugs. Many at this poiatve amended those policies. The literature
that discusses the way racial rhetoric is usedfaltoto adequately explain the racial rhetoric
we see in the escalation and the de-escalatidmedfMar on Drugs. Mendelberg argues that
politicians use implicit racial messages to pritme tacial resentment of white voters without
violating the norms of racial equality. They pléwg race card in this way to garner support for

legislation or a political position that will ultiately be unfavorable to racial minorities.

In the rhetoric surrounding the escalation and stdation of the War on Drugs we see
both explicit and implicit racial messages. They @ased in various ways, but are not always
consistent with Mendelberg’s theory. During theadstion race was explicitly raised as a reason
for enacting mandatory minimum sentencing lawse parported reasoning was that the
disparities in sentencing outcomes that minorgdgserienced at that time were a result of
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judicial bias, and that eliminating judicial distom with a mandatory sentencing scheme would
reduce or eliminate those disparities. The rebolyever, was even larger disparities in
sentencing outcomes, particularly for black offanddt is unclear whether this was truly an
unintended consequences of the policies of theddrugs, but this was a use of explicit racial

language.

During the de-escalation of the War on Drugs theeafexplicit racial language virtually
disappeared, even in the face of the huge ragistines that had occurred as a result of the
policies. There were instances, however, of iniplacial language being used by those
advocating for changes to the policies. Howewaher than use these implicit racial messages
to prime racial resentment on the part of whiteev®to support legislation that would
disadvantage blacks, the messages were used éffdnieto reform the policies in a way that

would benefit blacks by reducing their sentencesealiminating certain punishments altogether.

Thus, a more complicated picture emerges thannbgainted by the previous literature.
The fact that those calling for reform failed tealiss the racial injustices that had been called
for by the policies does not mean that race dichmatter, or that it was not a factor in the
decision making. Race does matter. Racism andl iagustices are a historical and inherent
part of the American criminal justice system anel@dearly evidenced in the case of the War on

Drugs. But race doesn’t matter in the way the jonevliterature predicts it should.

The issue of drug sentencing policies in the Wabaugs is informed by race. Due to
the inherent nature of race in the War on Drugsietlare several possibilities for how the issue
is informed by race. Itis possible that the issueformed by race and the issue of race is

explicit and articulated by politicians and othelsis also possible that the issue is informed by
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race, but that it is not articulated because th@kanjustices are so evident and obvious thet it
unnecessary and undesirable for politicians ansktlhvolved in the criminal justice system to
make it explicit. It is also possible that theuisss not informed by race at all, but | argue that
this is not possible given the overwhelming ramalstices that have occurred as a result of the

War on Drugs.

What is clear is that race and racial injusticeaaocenstant undercurrent of the issues
surrounding the War on Drugs. Race was an issteglthe escalation and it was an issue
during the de-escalation. During the de-escalatoral language was abandoned and implicit
racial messages were rare. Although race was iiamoaind ever-present as an issue, it
ultimately took a back seat to a stronger polisyés— the budget. It appears that while race was
clearly a factor in the move to amend the policethe War on Drugs, politicians adopted a
more palatable rhetoric of budget crisis to sadl@mendments to the public and to successfully

reform the policies of the War on Drugs.

Structure of the Dissertation

This dissertation will address these issues byemwig the previous literature and
conducting an empirical analysis as well as twensive case studies. Chapter 2 provides the
history and background of the War on Drugs anddauces the research question. With this
history | introduce the escalation and de-escalatiche War on Drugs, and find that the history
of the War on Drugs is rife with evidence of raciand racial disparities in sentencing

outcomes.

Chapter 3 reviews the previous literature on tiéips of the War on Drugs, the politics

of criminal justice, and the politics of race amane. After a review of the previous literature it
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becomes clear that the factors used to prediatisrendrug war policy are incomplete and
simplistic. | find that a far more complex setfaftors interacted to influence policies in the
War on Drugs. Chapter 4 provides an overview oi@n in state drug sentencing policies on
a national level. It will also provide a reviewajurt cases that have ruled on mandatory
minimum sentencing laws. It allows for a companish the methods states used to reform their
drug sentencing policies during the de-escalatiche@War on Drugs and how the Supreme

Court and its rulings on drug sentencing policiagehinformed those amendments.

Chapter 5 is a statistical analysis of the raaia ethnic composition of state legislatures
and the impact of that on state drug sentencing.law this chapter | test previous theories that
predict how the presence or absence of minoritietate populations as well as state legislatures
will impact the relative strictness or leniencesti#te drug sentencing policies. 1 find that the
theories lack depth in their ability to accuratphgdict how minority populations will impact
sentencing policies, and that there is more coniyléx the interaction. Specifically, the
presence of a large minority population does noessarily lead to more strict drug sentencing
laws. In some cases, but not all, increased nwrdfeninorities in the state legislatures leads to
less strict drug sentencing laws. Factors othean #imply the numbers of minorities are equally
important in determining changes in drug sentenl@ng. Those factors include the support of
the War on Drugs among members of the minority camity, as well as how the public in

general views the particular minority community.

Chapter 6 presents the findings from the New Y@asecstudy. In this case | find that
there was a concerted effort during the escalatiaghe War on Drugs to win public support by
creating a widespread fear of drugs and crime tahidk both with racial minorities. During the
escalation the black population was generally stipf@of the War on Drugs as they hoped it
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would solve the problem of drug use in their comityunl find further that during the de-
escalation of New York’s drug war the languageaafrwas abandoned in favor of the rhetoric
of the budget crisis. However, a few implicit @anessages do support my argument that race

continued to be an issue and a constant underc¢wféme need to amend the policies.

Chapter 7 presents the findings from the Michigasecstudy. In this case I find that race
was similarly present as an issue throughout baglrescalation and the de-escalation of the War
on Drugs. | find further that during the de-estialathere was more use of explicit racial
language in the effort to gain support for the nefe® to Michigan’s drug war policies. | argue
that this is because of the presence of a largéiooaof active public interest organizations that
joined the fight for reform and that drew attenttorthe racial injustices that had been caused by

the policies.

Chapter 8 presents the conclusions drawn fromsthidy. It reconciles the
inconsistencies found in the empirical chapter thiedtwo case studies and explains the likely
causes of those inconsistencies. The conclusidreaskes the role of race in criminal justice and
in the War on Drugs. | argue that race is a sicguift factor on the American criminal justice
system and in American Politics. This is true rdigss of whether the rhetoric used includes
explicit or implicit racial language. | suggesathhe literature going forward should consider
the complexities that | have uncovered with thssdrtation in exploring new ways to study race

in politics and criminal justice.
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Chapter 2
The Origins of the War on Drugs and Its Diffusion Throughout the United States

In the 1970s and 1980s the United States governimiéated what we call the
“War on Drugs.” Soon after, state governments hdganact new legislation imposing
mandatory minimum sentences for drug offenders edindnating judicial discretion in
imposing sentences. The mandatory sentences foy drag offenses resulted in huge rates of
incarceration, and disparate impacts for minorftgreders. After several years of sentencing
under the new laws, many citizens, politicians, pges became disenchanted with the harsh
requirements and called for charfgén arguing for reform many cited the costs tmaréased
rates of incarceration had imposed on state budgetssome criticized the disproportionate
nature of mandatory minimum sentences for non-niobéfenses, while still others sought to
publicize the harsh impacts of the laws on minesitind other offenders. Notably, however,
most who called for reform failed to cite the disgia impacts the policies had on racial
minorities as a reason for reform. Since thenesstates have amended their drug laws to
eliminate some of the previous mandatory senteadsestore judicial discretion. Some states,

however, have declined to do so.

What we do know about the War on Drugs is thatspired extremely punitive
sentencing policies for drug offenses in many stat&hese policies came in the form of

mandatory minimum sentences for many offensesinifgison for some offenders, and a

! Beckett, Katherine. 1994 “Setting the public agenda: ‘Street crime’ and drug use in

American politics.” Social Problems 41:425-447
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reduction in judicial discretion all arouidThe policies have had dramatically disparate ittga
on minorities, particularly blacks. We also kndvatt many states have retreated from the harsh
policies enacted during the War on Drugs in favidnoreasing judicial discretion and reducing
the reliance on incarceration for drug offenseshatWve don’t know is why many states have
amended the harsh policies, how it was politicehsible for state legislatures to do so, and how

they did so without referring to the racial dispias the policies exacerbated.

Many elected officials claimed the changes wereenadesponse to public opinion
which had grown tired of the harsh sentencing prestand the social and economic costs they
imposed® But the political science literature lacks angl @ttempt to uncover the political
circumstances surrounding the amendments of theh palicies of the War on Drugs. The
initial policies were enacted with little politiceikk, as politicians took credit for being tough o
crime and addressing potential racial disparitiesentencing outcomes. The subsequent move
toward reform, and away from the punitive policissems contrary to the literature’s predictions
of why states enact strict drug sentencing policiEsis raises the question of why politicians
risked their chances of reelection by reversings®wn policies that were politically and
publicly popular years before. With this dissedatl attempt to answer this question by
focusing on Michigan and New York, both of whiclaeted some of the most harsh sentencing

policies during the War on Drugs, and have sinalpeompletely reversed those policies.

2Meier, Kenneth J. The Politics of Drug Abuse: Laws, Implementation, and Consequences. Western Political
Quarterly, 45, no. 1 (1992); Meier, Kenneth J. The Politics of Sin: Drugs, Alcohol and Public Policy. M.E. Sharpe, Inc.
1994

® Greene, Judith and Vincent Schiraldi. 2002 “Cutting correctly: New prison policies for times of fiscal crisis.”
Justice Policy Institute, Center for Juvenile and Criminal Justice
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The question addressed in this dissertation hgsliabeen neglected by political
scientists. Previous theories make predictionsilyby states enact more or less harsh criminal
policies. These theories consider the impactioierates, political parties, and perceived
threats from minority communities. However, ad Wwé demonstrated in this dissertation, the
existing theories do not explain why states hatreaged from the harsh policies of the War on
Drugs. Rather, the politics surrounding the corgpteform of drug sentencing policy in New
York and Michigan demonstrate that the currenttali science literature fails to explain the
full complexity of how state crime policy is madedaamended. This dissertation fills the void
in the literature by delving into this complexignd more completely addressing the politics

surrounding state drug sentencing policy.

Causes for the Escalation of Drug Sentencing Laws

The political science literature addresses sevacabrs that are deemed causes of the
escalation of the punitive nature of drug sentemtamws. These factors include political party
competition, crime trends, and race. While thestoirs are indeed important in the trajectory of
drug sentencing laws, they do not act independefthach other, and are not necessarily the
most important factors. This study will demonstrahich of these factors are most important,
and illustrate how additional factors, specificatipney, are even more important than the ones

studied in the existing literature.

One main theory in the existing literature is tpalitical party competition will influence
the punitive nature of crime and sentencing legi@ta The literature posits that Republican
controlled legislatures will enact more punitivewee legislation. While it is true that the

Republican Party has historically tended to be ncoreservative and more supportive of
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punitive crime legislation, this has not remainiee tase, particularly in relation to the War on
Drugs. It has always been politically expedienbéatough on crime and to support such
legislation. In the infancy of the War on Druggmocrats realized that they would lose votes if
they did not move toward acceptance of punitiveggdientencing laws. Subsequently,
Democrats began not only to accept the legislabanhto advocate for it in their own platforms.
In essence, the Democratic Party began to co-epbtigh on crime rhetoric, and take such

legislation from the Republican Party as a campagune.

Once the Democrats began to take this on as a@, ifsre was continuing competition
between the parties to “out-tough” each other.sTiipart lead to the swift build up of the tough
sentencing policies of the War on Drugs, and thiégs seeming inability to abandon the harsh
legislation and advocate for reform. In this stuifind that the parties converged in a tough on
crime stance to support the escalation of the Vdbmugs. Further, | find that states that have
amended their punitive sentencing policies haveedanas a result of a bi-partisan effort. This
is likely because the attempt to reform tough crpuokcies in favor of more lenient policies is

bound to be unpopular among the public.

However, due to the financial strain caused byditug sentencing laws, legislators in
these states found that it was impossible to miaitkem. The only way for them to advocate
for and successfully reform their drug sentencawd without risking their political careers was
to do so as a bipartisan effort. Thus, politicaitp competition does emerge as an important
factor in the sentencing policies of the War ond3rubut not in the way that the existing
literature predicts it will. Instead, | find a neocomplex picture of the parties converging in
their policy positions regarding crime, leadinghe buildup of the War on Drugs, and
subsequently allowing for its de-escalation in satates.
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The literature further argues that crime trendshveive an impact on crime legislation.
According to this theory, as crime rates, arres,aand incarceration rates increase, crime
legislation will get more punitive. This is becausvidence of increases in crime will spur
public fear and spark the perceived need for maregtipe legislation. However, | find that this
is not the case with the War on Drugs and its seimeg laws. A paradox is created by the War
on Drugs and the way that the laws have come ifiéoteand the impacts they have had.
Initially, the War on Drugs created new categodesrime by criminalizing previously legal
activities, such as using certain drugs, possesboge drugs, and selling or delivering those
drugs. As a result, crime rates rose dramatidabause arrests and convictions were being
made for activities that had previously been odngrrbout had been lawful. This created the

appearance that crime was rampant and neededctinbrelled.

Subsequently, as the War on Drugs has drawn erg thas been no increase in crime
rates, and in fact there has been a reduction st types of crime. However, advocates in the
War on Drugs perpetuate the appearance that tharereasing drug use, increasing crime, and
the increasing need for harsh legislation to cémnol punish that crime. This is done by
publicizing statistics related to drug arrestszseds, and incarceration rates. But again, this is
largely the result of the policies themselves. Sehstatistics are touted as proof that the War on
Drugs is “working.” But they obscure the fact tlatig crimes and related crimes have not
reduced as a result of the War on Drugs. Ratimgaging in the drug trade has become more
profitable, and drug use and related crimes hanéraged to flourish. Therefore, in this study |
find that whether or not states have amended phugiitive drug sentencing laws is not directly

related to crime trends.
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Finally, the literature argues that race playsla n crime politics and legislation. Meier
and Beckett argue that states with large minomyyations will have more punitive drug
sentencing policies. The sentencing policies aem @s an attempt to control minority
populations that are seen as a threat to the majmpulation. As such, this theory would
predict that states with smaller minority populaavould have less punitive drug sentencing

policies.

| find, however, that the conventional theoriegareling race and crime policy do not
bear out in relation to the policies of the Waramigs. When legislators were initially
criminalizing drug use long before this effort wasled the War on Drugs, it does appear that
they did so in an apparent attempt to control paldr minority populations. However, during
the 1970s and the following decades, many arguestdhle sentencing policies of those decades
were necessary to eliminate racial disparitieemencing outcomes. For example, policies
such as mandatory minimum sentences were inteiodeguialize sentences for offenders who
had committed identical crimes. This was suppasedduce the racial disparity because it took
discretion away from judges, who were potentialpsbd against minority offenders. Similarly,
prominent members of the African American commueipressed support for the harsh
sentencing policies because they believed theydvoellp to reduce drug use in their

communities and help reduce crime there.

Unfortunately, the result of the punitive policiess been an ever widening gap between
sentences received by white offenders and minoffgnders. By far black offenders have born
the greatest disparate impact of the policiesinbabffenders have also suffered disparate
impacts. However, despite this apparently unindentbnsequence, those advocating for reform

do not raise this issue in support of the effonteiorm. Remarkably, legislators do not argue
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that black offenders are the victims of injustiessa result of the policies, even though reduction
of those very disparities was one of the reasonth®implementation of the mandatory

minimum sentencing policies to begin with.

Rather than highlight the disparate impacts foraritres, legislators gloss over, or
completely ignore, the fact in favor of highlighgithe financial woes the legislation has caused.
Again, this is likely because drawing attentiomdoial discrimination, and attempting to create
more lenient consequences for minority offendersinlikely to be popular with the public. |
find that, rather than do the right thing and degtention to the need to correct racial injustices,

legislators take an easier route in appealingetiblic’'s concern about money.

There is one theory regarding race however thas deem to come into play with the
War on Drugs. It has been theorized that politisiaan successfully address the issue of race by
doing so through implicit racial messadeghis is because a racial message that is explicit
appears to violate the norms of racial equalityl #rus causes white voters to become
disaffected with the politician. In the case c# timendments to the policies of the War on
Drugs it appears that politicians at times usedicnpacial messages to invoke the disparities in

sentences for black offenders as a cause for reform

However, this is not entirely consistent with Melt@eg’s theory. According to that
theory, politicians use implicit racial messageavoid violating norms of racial equality, but
also to mobilize white voters who are racially rtéd and hold negative racial stereotypes.
This leads to support for the passage of lawswiald be contrary to the interests of racial

minorities. During the de-escalation of the Warmgs, however, the use of implicit racial

* Mendelberg, Tali. 200IThe Race Card: Campaign Strategy, Implicit Messaged the Norm of Equality.
Princeton: Princeton University Press.
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messages was used to avoid violating the normasoddirequality, but they were used in support
of legislation that would ultimately be favorabterhinorities. Thus, this study expands upon

and updates the existing theory on implicit raniglssages.

In this study | add to the existing literature affier evidence that fills gaps in the current
theories. While the current political sciencerhtere illustrates individual factors that may
impact crime legislation, | present a more compjetéure of the complexities in the interaction
among these factors, which factors emerge as impocausal factors, and how the interplay
among the factors causes change, or lack of chandelg sentencing legislation. | find that the
existing literature fails to address the single mimgportant factor impacting drug sentencing
policy: money. Although much of the existing la&ure primarily addresses the escalation of the
War on Drugs, before the rising rates of incaréenataused budget shortfalls in many states, it

does not consider budgets and costs of incarcarasidactors influencing crime legislation.

I, on the other hand, find that the financial streaused by skyrocketing rates of
incarceration has become the primary catalystfiange in the sentencing policies of the War
on Drugs. Therefore, the factors that weighed ilavthe escalation of the War on Drugs
have been pushed aside in favor of arguments abongy. Legislators choose to draw attention
to the budget shortfalls caused by the policigb¢oexclusion of nearly all other factors,

including the unjust disparities experienced byalaminorities as a result of the policies.

My findings are consistent with some of the ergtiiterature in that | find that during
the escalation of the War on Drugs both crime tseamatl race were a factor in drug sentencing
legislation. However, | present a more nuancedrihevhich illustrates how party competition

retreated in favor of a united front of legislatdsseth Republican and Democrat, and other
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important actors used the media to create fear grtiepublic. A sense of fear was created
with images of a drug epidemic, which purportediywd lead to an increase in all types of

crime, and which was implicitly linked to racial marities.

My findings in regards to the de-escalation of Wiar on Drugs are even more important,
as they illustrate the importance of money in crleggslation, as well as legislators’ apparent
willingness to overlook, or at least to de-emphasilze extreme injustices experienced by racial
minorities as a result of the sentencing polici€ke rhetoric surrounding crime legislation has
always focused on protecting the public and pungleriminals. There has always been an
emphasis on morality and safety, right and wroHgwever, this traditional rhetoric is
abandoned during the de-escalation of the War ag®r There is no longer the appeal to these
core American values, but rather the appeal ibégublic’s concern with money and the state’s
ability to fund other policy areas that are impottep the public. Similarly, there is little to no
concern for the public’s interest in justice, atig@tion is drawn away from the disparate
impacts experienced by racial minorities. It isaclthat when legislators see a need to amend
legislation in a way that may be politically riskiaey appeal to something that the public will

support: money.

History of the War on Drugs

The United States has a long history of attempingpntrol and eventually criminalize
the manufacture, delivery, possession, and useugkd Initially, however, many substances
which are now illegal were lawfully used for manyrposes including to relieve pain, treat
medical conditions, and to help people sleep. tGmioses such as heroin, cocaine, morphine, and

marijuana were prescribed by doctors and also aeméable in grocery stores and by mail
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order®> Drugs were used commonly throughout society drehdead to addiction. Some
addicts, in particular those who were black anch€ée, were feared and outcast. Many,
however, were members of the middle and upper,dlassnajority of whom were women.
Addiction among this portion of the population wext considered criminal, but rather was

thought of as a physiological problem which shdwgdreated by a doct6r.

This attitude about drug use would soon changel®)8 the American Pharmaceutical
Association recommended that cocaine and opiunedpglated, but not prohibited. It was
suggested that the drugs should be available gnpréscription. The intent was to prevent drug
addiction, but those who were addicts were to éatéd by a doctdr.In 1906 the Pure Food and
Drug Act required that narcotic ingredients beelison the labels of any medicines shipped
through interstate commer&ewhile the regulation of drugs appears to haveibexs an effort
to reform a medical issue in relation to addictithrere was also a movement against vice at that
time, including drinking, gambling, prostitutiomadrug use. Drug reform became part of the

effort to control public morals and behavfor.
The Move Toward Criminalization and Punishment

By 1914 the effort to control drugs had taken anae punitive nature. Legislators
began to associate the increase in drug use anctiaddvith criminal activity. The effort to

criminalize drug use was lead by the federal gavemt, with the states eventually following
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with their own legislation. Representative Frariuston Harrison, a Democrat from New York,
sponsored legislation which would preserve forrttesglical profession the ability to prescribe
drugs as part of medical treatment, but would iregeenalties for those who used and possessed
drugs without a prescriptiof!. By this time the public generally saw drug addittas a problem

and shared the belief that control of drugs wass&ary.

Southern Democrats, however, opposed the legislasahey believed it could be used
by the federal government to impose upon the pglaeers that are reserved to the states in the
Constitution. As a result, the power to contralgs was based on the power of the federal
government to tax, and enforcement was carriedptite Treasury Department. The resulting
legislation was the Harrison Narcotics Act of 1914The act required that producers and
distributors of drugs register with the federal gmument, keep records of their transactions, and
pay a purchase or sales tax. Those who wisheset@uugs could purchase them only from a
doctor who prescribed it to the user for medicpalposes. The act did not make using drugs a
crime, and there was no prescribed punishmentdssgssion or use of drugs without a

prescription.

It was ultimately the Treasury Department, whickswn charge of enforcing the
Harrison Act, which led the effort to make it a pitmtionist law. Regulations passed by the
Treasury Department interpreted the act as prahgodoctors to maintain drug addicts by
prescribing drugs. The department arrested doatmigpharmacists who provided prescriptions

to maintain addicts, and it arrested users fogéleossessiotf. The Supreme Court, however,

1% Charles Reasons, “The Politics of Drugs: An Inquiry in the Sociology of Social Problems,” Sociological Quarterly 15
(Summer 1974): 392-93
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struck down the practice of arresting physiciand ashdicts, as the act did not make use or
possession criminal or proscribe punishment fohsaations'®> Despite this ruling the Treasury
Department continued to bring test cases to theedug Court in an attempt to persuade the

court to accept the prohibitionist interpretatidrihee Harrison Act.

The Supreme Court soon began to rule in favoheflireasury Department and uphold
its actions in enforcing the Harrison Act. In 1918 Supreme Court, Webb v. United States
ruled that a doctor who sold thousands of predonptfor fifty cents each was not exercising the
legitimate practice of medicine and thereby uptmsdarrest under the Harrison Aét.In United
States v. Behrmarhe Supreme Court held that the Harrison actvatbonly prescriptions for
drugs that were necessary in the course of thedsgiractice, and that a prescription that was
not required for the treatment of a disease ottean addiction was not legitimat®. Therefore,
the Court agreed that it was criminal for doctarpitescribe drugs to addicts when the drug was

not necessary for the treatment of some othersdine

These rulings by the Supreme Court establishedramidtained the prohibitionist nature
of the Treasury Department’s enforcement of theiBlan Act. The punitive attitude was
accepted by politicians and the public, which fartBntrenched the Treasury Department’s
policy. Although the Supreme Court issued a ruesgentially reversing its position, this did
little to alter the practices of the Treasury Déypent in enforcing the law. ldnited States v.
Linderthe Supreme Court ruled that its rulingdehrmandid not mean that a doctor could not

treat an addict with moderate amounts of the douglive side effects of the addictidh.

3 United States v. Jin Fuey Moy, 241 U.S. 402 (1916)
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Despite this ruling the Treasury Department cor@thwith its enforcement practices with no
real challenge. Subsequently, the United Stateg@ss criminalized possession of drugs with
the 1932 Uniform Narcotic Drug Act, which lead tay for the escalation of what became the

War on Drugs.

The Escalation of the War on Drugs

In 1930 the federal government created the Fedenaau of Narcotics in the Treasury
Department. Previously the Narcotics Division witthe Bureau of Prohibition, it would
become the first independent drug control agéficyhe first ‘drug czar’ was created when
President Hoover appointed Harry Anslinger as cassioner of the Prohibition Unit of the
Federal Bureau of Narcotics (FBR).While many states had passed some legislation
criminalizing drug use, the creation of these fatlagencies to oversee the escalation of the War
on Drugs set the state for the states to follovwieir own drug war policies. Ultimately, the
federal government would provide funds to subsidlieestates in their efforts to enter and

expand upon the War on Drugs.

One of the first major pieces of legislation passader Anslinger was the Marijuana Tax
Act. The law was passed in 1937, but by that fiongy six states and Washington, D.C., had
laws that prohibited marijuana. This federal achmalized only the non-medicinal possession
or sale of marijuana. A violation of the act résdlin a fine of $2,000 and five years in prigdn.
The FBN soon began to escalate the urgency oighedgainst drugs by tying the threat of

drugs and drug related crime to the threat of comsm during the initial stages of the Cold
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War. It was during this time that the FBN initiapushed for mandatory minimum sentences for

first time drug offenders.

In 1951 Congress passed a law, sponsored by Denttal@Boggs, which imposed a
mandatory minimum two year sentence for a firstiode possession conviction, five to ten years
for a second offense, and ten to twenty years fbird offens€® Subsequently, in 1956,
Congress passed the Narcotic Control Act of 1956¢chvraised mandatory minimum sentences
from five to twenty years for the second offensd inm ten to forty years for the third offense.

It also allowed the death penalty for adults cotedf selling heroin to a minor. The

mandatory minimum sentence would become the hatliwiathe War on Drugs.
Initial Opposition to the Escalation of the War Bnugs

The initial attempts to escalate the War on Drugsndt come without challenges. The
American Bar Association and the American Medicasdciation joined together in calling for
scrutiny of the new harsh policies. They argued lBw enforcement had a place in dealing with
the narcotics problem, but was not the only wagddress the issue of drug addiction. They
recommended that doctors be allowed to prescribgsdio addicts, based on the stance that drug
addiction is a complicated medical issue and tteicas would not be deterred from using drugs
by the threat of prisoft. This opinion and recommendation was eventuallyeit by many

health officials as the federal health bureaucjaed the debate about drugs. The Supreme
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Court joined this aspect of the debate in 1962 wharled that drug addiction is a disease rather

than a crimée?

During this time the health community did makeédsts in their effort to treat drug
addiction as a medical issue rather than a cringinal In 1966 the Narcotic Addict
Rehabilitation Act authorized Public Health Servirants for the purpose of treating addicts. In
1970 the Drug Abuse Act provided additional fundiogdrug treatmerft In 1971 President
Nixon created the Special Action Office for Druguse Prevention to oversee drug treatment
and prevention programs. In 1973 the Nationaltuiston Drug Abuse was established as the
central federal agency overseeing drug policy. fféament approaches that reigned during this
time were a view of addiction as a psychological social disorder, an effort to provide
outpatient treatment, short term methadone detmtitin, and long term methadone
maintenancé® The efforts of the health community were not egfgthowever, to overcome the

presidential politics that would eventually leadHe full blown War on Drugs.
President Nixon Declares the Modern War on Drugs

President Nixon spearheaded the movement thatedsulthe declaration of War on
Drugs and addiction. President Nixon made drugat@nal issue and drew attention to drugs as
a threat to the nation. He called for new harsfslevhich would treat drugs as a criminal issue
rather than a medical one, supported increasedrfgridr the punitive laws, and created a huge
federal bureaucracy that would carry out the Wabamgs. This movement was largely

supported and fed by the law and order theme tipailitieans had utilized during the 1968
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campaign. The nation had experienced riots andaeased rate of street crime, all of which
played on the public’s fear and the governmentibtalbo link drugs and crime. The political

and social scene was primed for tough on crimeipsland President Nixon took advantage of
the situation to escalate the War on Drugs, salyiagdrugs and crime were a threat to the health

and safety of millions of Americars.

Soon Congress responded by passing bipartisasidégn that would enshrine the harsh
policy rhetoric. The Comprehensive Drug Abuse Engon and Control Act of 1970 took
jurisdiction over drug control out of the powertéx and placed it within the interstate
commerce powers, giving Congress much more leewdggislating the issue. This legislation
expanded the powers of law enforcement by allowiegn to seek and utilize “no-knock”
warrants which allowed them to enter and searchesoend buildings without giving notice of
their authority and purpose, and also expandedriing war to include a foreign drug war to
address the supply of drugs from abroad. Sperahinge drug war and the size of the federal
drug control bureaucracy increased accordifglilixon initially created the Office of Drug
Abuse Law Enforcement, but in 1973 when it cameeurdticism due to its harsh enforcement
policies, he consolidated federal drug law enforeeninto the Drug Enforcement

Administration (DEA).
The Unstoppable War on Drugs and its Growing Budget

Under President Nixon and the DEA the War on Dnugs underway and in full force.
With the huge bureaucracy, dramatic spending, amdigfear that was created by the Nixon

administration with the War on Drugs, subsequentiatstrations were able to accomplish little
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in terms of reform. President Ford and Presidemte® did not push the drug war as an
important policy issue, but neither did they attémopreform or reverse the policies put in place
by President Nixon. Both Ford and Carter declitzeshvoke the harsh rhetoric in support of the
War on Drugs, but any attempt to reform the patisigas met with resistanéé.Thus the stage

was set for President Reagan and President Bugintmue the escalation of the War on Drugs.

President Reagan met with a public that was eagesritinue the escalation of the War
on Drugs. Cocaine use had increased and was evedid greater threat than marijuana or
heroin?® In the 1980s crack had become a concern as Walhcy Reagan’s “Just Say No”
campaign drew the attention of parents’ groupssaidols. During his first year in office
President Reagan harnessed the entire federdigatele bureaucracy, including the CIA, in
executing the War on Drugs, and began to use thied)States military to enforce the War on

Drugs at the border.

President Bush carried on the War on Drugs in aralggaggressive manner. He used
his first nationally televised address to drawrdttan to drugs, which he deemed the gravest
threat facing the nation. In this speech he madeehemy in the War on Drugs anyone who
used or sold drugs, or looked the other way whaerstdid. He created a drug war in which
everyone was involved either as a crusader or amgm@nd urged zero tolerance. In response he
called for still more spending increases and expans the federal government’s reach in
fighting the War on Drug$ He installed his drug czar, William Bennett, lre newly created

Office of National Drug Control Polic}. Like President Reagan, President Bush encoungered
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public that willingly received his escalated drugrypolicies and who were willing to sacrifice

democratic freedoms in the name of the War on Drdbs

President Clinton did not find it politically fedée to seek major reform of the policies of
the War on Drugs, and under his administratiordiiugy war’'s budget grew even larger. While
President Clinton did avoid use of the harsh rhetafrhis predecessors, his ability to de-escalate
the War on Drugs in any meaningful way was limibgdhe entrenched policies as well as the
mood of the public which responded to the tougltrame rhetoric of the War on Drugs and was
not receptive to any softening of the policieseditent Clinton did make significant cuts to the
staff in the Office of National Drug Control Polieynd attempted to merge the DEA with the
FBI, but these efforts as well as all others weeg with stiff resistance and lead to little real
change. Clinton did achieve modest reforms withNiational Drug Control Strategy, which
urged a shift to treatment and health servicesathiecrease in funding for treatment, and the
1994 Crime Control Act, which advocated treatmentdrison inmates and funding for

treatment alternatives to prisoh.

Race as a Major Part of the History of the War onuds

The federal government’s efforts to control drigse almost always corresponded to its
efforts to control minority populations. The cangraagainst vice was lined to racism and
nativist concerns. There was concern over immignah the late 1800s and early 1900, and the
populations that were perceived as a threat to Ava'srmorality and its economy. The
prejudice against blacks, Mexicans, and Chineseliniesd to immigrant drug use and the

potential for this to spread throughout Americaaisty. Many of the laws against drugs that
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emerged during this time were aimed at minority Emechigrant populationd® Cocaine was
linked to prejudice against blacks in the Soutld lalack cocaine users were feared as an
imminent threat of attack against whites. Black®were using cocaine were also thought to
have great strength and to be impossible to kilthe mid-1980s crack became a concern in
black and Hispanic neighborhoods, which lead talabetween this drug and poor and

minorities.

The initial laws to control and then criminalizeethse and possession of opium were
passed as the Chinese community in California béggnow in size and influence. In the late
1800s San Francisco passed laws prohibiting th&isigmof opium, and shortly thereafter
similar laws were passed in eleven other westatiest Chinese immigrants were thought to

have spread addiction to American child?én.

The federal government’s laws in regards to th@roband criminalization of marijuana
have corresponded to its attempts to control theidde population in the Southwest, and
increasingly throughout the country. In the 1920@exican immigration increased the public’s
fear of marijuana in the South and the West. Ak wie Chinese in California and the West, an
association was made between Mexican immigrantcamee and loss of morality. Although
Mexican immigrants were initially welcomed as ladxsr; the Great Depression in the 1930s
made Mexican laborers superfluous and there wascagased identification of Mexicans with

crime and marijuana. News stories cited studiasdlaimed marijuana was a sexual stimulant
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and least Mexicans to commit crimes out of propartd the rest of the populatidh.It was

shortly after this period that the federal governhpassed the Marijuana Tax Act.

As the prohibitionist nature of drug control grewthe United States, fears of immigrants

and minorities were increased by the fears assutiaith World War | and the Red Scare.

The escalation of the War on Drugs and its penscs despite its clear failures has
largely gone on due to the ability of the fede@grnment to exploit a connection between
illegal drugs and related crime to minority andeign people. The government continues to
create and maintain the public’s fear of the bla@ck fiend, the marijuana smoking Latino, the
opium production in Afghanistan, and the drug darté Mexico, Columbia, and other South

American nations.

The De-Escalation of the War on Drugs

The escalation of the war on drugs lead to mamaysyender the harsh sentencing
policies. Eventually, however, many states begdeél the strain of the policies and their
consequences. Primarily, states experienced lingecial costs as a result of incarcerating ever
increasing numbers of non-violent drug offenders ttumandatory minimum sentences for
many offenses and life sentences for others. Racreorities, primarily African Americans,
experienced disparate impacts of drug war polices.the whole minority offenders received
longer sentences than their similarly situated evbdunterparts. While this was the case
nationwide, the de-escalation of the war on drudshdt draw attention to this fact. The
government also began to realize that the harshigslof the war on drugs had not lead to the

outcomes that were ostensibly the goal of the wadrags from the outset. Crime rates did not
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decrease, drugs were not made less availableharstdtes were incarcerating low level users

rather than the drug kingpins that the policiesenaeant to incapacitate.

As a result of these factors many states begde-&scalate their drug war policies. The
de-escalation came in many forms, including theaiglation of mandatory minimum sentences
for many offenses, the elimination of life sententm others, the creation of drug courts for
diverting some offenders into treatment, and treeafother alternatives to prison for low level,
nonviolent offenders. The swing from the toughcame policies of the War on Drugs to the
more lenient policies proposed and enacted duhagle-escalation was a risky political move
for legislators. The fact that it has been sudoésss been due in large part to several factors
that came together to create the circumstancesichvpoliticians could step away from the
punitive policies and take a more lenient, treatnoeiented stance. The first factor was the
budget strain caused by the explosion in ratesaarceration caused by the policies of the War
on Drugs. The second was the coalition of unlikgytners that allowed for policy change in
this politically charged arena. The third wasithpact on minorities which, although severe

and obvious, was rarely explicitly invoked as asmafor reform of the harsh policies.

Research Question

The United States of America incarcerates morésadwn citizens than almost any other
developed country in the world — at a rate as naschive to eight times that of other highly
developed countrie¥. America’s astronomical rate of incarcerationads$ due to increased
crime rates, but “tough on crime” policies, in peutar the War on Drug¥ Since the inception

of the War on Drugs in the early1970s, Americageen a 500% increase in the number of
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people incarceratel. While all drug offenders, including white offerdehave seen increases
in the length of sentences, racial minorities Irstdtes have borne the brunt of the increased

rates of incarceration. This is true for all mities, and in particular black offenders.

For example, while one in 30 men between the ah26 and 34 are currently
incarcerated, one in nine black men in that agegeoe incarceratetl. These statistics apply to
states nation-wide, but different states have tehtlie huge increases in incarceration rates and
the impacts on racial minorities in different wayghe existing political science literature
addresses the question of why states initiallygehsise harsh policies of the War on Diifgbut
the question of why states have varied in thepoases to the issues that have arisen after years

of experience with the policies remains unanswered.

The hallmark of the tough sentencing policies efWar on Drugs was mandatory
minimum sentences for many offenses, which tookrdifon in sentencing away from judges
and required prison time regardless of an offersdedividual characteristics. Many scholars
have written on the question of why states enactaddatory minimums during the War on
Drugs. Their theories include reaction to a pereeithreat posed by racial minoriti€golitical
angling to appear tough on crirffeand response to criminological trends and evénts.
However, in recent years some states have begaméad their laws to eliminate mandatory

minimum sentences in favor of restoring judiciaaletion and treatment instead of

fU.s. Department of Justice, Bureau of Statistics
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American politics.” Social Problems 41:425-447

* Miller, 2007; Smith, 2004; Meier, 1992, 1994; Daly and Tonry, 1997
*2 Miller, 2007; Meier, 1992; Smith, 2004
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incarceration for non-violent drug offenders. Th&s occurred despite the fact that
discrimination in the criminal justice system has been addressed, and a tough on crime stance

is considered a safe strategy for winning elections

Although some state legislators employed a rhetufrr@cial equality during the
escalation of the War on Drugs, this rhetoric laagely been abandoned during the de-
escalation. This raises the question: why are ssiates taking the politically risky position of
relaxing their tough on crime stance to amend tm@indatory minimum sentencing policies, and
how do they accomplish this without appearing te taial language in a highly racialized
policy area? Some would argue that it makes senamend the policies because the cost of
incarcerating huge numbers of drug offenders hadtexl in budget shortfalls, and because
legislators now have new information on some dragsh as the fact that crack cocaine is
simply another form of powder cocaine, rather thatifferent, more dangerous substance. But
if these issues constitute the reasons some staesnending their policies, why aren’t all states

making similar amendments?

These questions, which are unaddressed in thentyroétical science literature, will be
addressed in this study. The two-part researchtoureaddressed by this studywhly are some
states amending their mandatory minimum policiemaéie their sentencing laws less strict in a
political climate where a tough on crime stanceaditically safe andhow are they amending
these policies without addressing, or at least agedging, the racial discrimination inherent
in the policies?I argue that, while there are numerous factorghvimteract to create the policy
amendments, the budget crisis created by the manydainimum policies has neutralized issues

of crime and race to create the conditions necg$sathe amendments to occur.
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This study addresses state drug sentencing laws;langes in those laws, as an
example of state-level policy shift. It examinke teasons why some states have changed their
state drug sentencing policies to be more leniehile others have either made no changes, or
changed their policies to be more strict. Theatarn in state policy changes in the area of drug
sentencing laws is puzzling because all states &gverienced huge increases in their rates of
incarceration and the attendant budget shortf8isilarly, racial minorities in all states have
experienced disparate impacts in the form of losgetences as a result of the policies.
Therefore this study also addresses the issue eth@hminority representation in state

legislatures has an impact on whether or not statesnd their drug sentencing policies.

This study uses intensive case studies as welb@sstate overview analysis to address
these questions and to raise additional questioddgpotheses. | argue that states that are
amending their harsh drug sentencing policies anegdso due to the budget shortfalls they face,
rather than as an effort to reduce disparitiegmencing. This study, which addresses questions
that remain unanswered in the political scienardiiure, demonstrates the far-reaching nature of
discrimination in criminal justice policy and theluctance of state politicians to address, or even

to explicitly acknowledge, this discrimination.

This study will address these questions by lookintihe escalation of the War on Drugs,
and the subsequent de-escalation, during which staites have amended their mandatory
minimum policies. | posit that there is no singéisal factor that caused states to enact their
mandatory minimum policies, and there is no simmglesal factor that has caused some states to
amend their policies. Rather, it is likely thagth are several factors, all of which interact to
create the circumstances in which states enacamahd mandatory minimum policies. The

factors that come into play are probably similardoth the escalation and the de-escalation.
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However, the ways these factors interact haveylikenged in many states, particularly those
that have amended their policies. The interplafactors for the escalation and the de-escalation
of the War on Drugs can be expressed in simpletamsa

Logic says that both the escalation and the delasmawere influenced by crime trends
and race. Crime trends include the rise or fattrohe rates, whether certain neighborhoods are
affected, and the types of crimes committed. Radedes the race of perpetrators as well as the
race of victims, including minorities who could tensidered victims due to the fact that they
live in high crime areas. Another important faag®politics, as mandatory minimum policies
are enacted by state legislators who always mumider the electoral consequences of their

policymaking actions. An equation that expreskesescalation of the War on Drugs follows.

Esc = crime trends + race + interaction of politicglriven by crime

trends and race

The interaction of politics driven by crime treraisd race represents how the policies
were talked about by legislators, the public, aradiia. It will include rhetoric used, including
racial language and colorblind language. It willude who supported the policies and who
supported amendment of the policies.

The de-escalation of the War on Drugs appearsue haen influenced by the same
factors as the escalation, although probably ictarg in different ways, with the addition of one
crucial factor: state budget deficits caused byinlarceration of large numbers of drug

offenders. Thus, an equation that expresses tesa#ation of the War on Drugs follows.

De-Esc = crime trends + race + budget deficit + ieraction of politics

driven by crime trends, race, and budget deficit
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Contribution of This Study

The literature on the War on Drugs and mandatanymums has focused primarily on
the escalation of the War on Drugs and why statasted the mandatory minimum policies in
the first place. Theories on the escalation oivitee on Drugs can be placed into three schools
of thought, including race factors, political factpand criminological trends and events. Each
of these will be addressed below. My analysishefliterature on the escalation of the War on

Drugs will lead to a set of hypotheses about thestmlation of the War on Drugs.

Exploration of the de-escalation of the War on Brugll be an important and novel
contribution to the political science literaturs,this phase of the policy process remains to be
investigated. While the existing literature pragda framework for evaluating the escalation of
the War on Drugs, there is no proposed or teseeddwork for evaluating important aspects of
the de-escalation. This study addresses issueartka from the de-escalation, including the
political processes involved, the language andoritetised in advocating for amendments, and
the maneuvering that has allowed politicians te tide politically risky position of repealing
‘tough on crime’ policies while maintaining the &apance of acting without regard to issues of

race and ethnicity.

This analysis constitutes a valuable addition elitierature. It opens an exploration of a
rich area of state policy-making. The escalatioeaaly addressed by the literature was a largely
cohesive process among the states. The de-escalatiich is as yet unexplored by the
literature, has been idiosyncratic and has vahealighout the states. This analysis of the de-

escalation will make the literature on the War and3® more complete by replicating some of
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the work and variables used in the existing liten@twhile also looking at additional variables

and the interplay among the new and complex fadtmdved in the de-escalation.

e Race Factors

This study addresses the questionv is racial language, or implicit racial messages
used to address a problem that is largely raci@yged, and created by discriminationargue
that race related factors contributed to the dergesncing policies of the War on Drugs, both
during its escalation and its subsequent de-esmalat hypothesize that during the escalation of
the War on Drugs states enacted harsh drug sentgpalicies as a way to control or minimize a
perceived threat from racial minorities. If thigplothesis is correct, the data will show that state
with large, or growing, minority populations enattee most strict drug sentencing policies. If
the hypothesis is incorrect minority populatioresizill have no correlation to the status of drug
sentencing laws. To test this hypothesis | anatyate sentencing laws in relation to minority
populations as a percentage of the state populatiorority presence in the state legislature, and
immigrant population size.

| hypothesize that race was also a factor in thesbalation of the War on Drugs,
although in a different way than in the escalatitinis unlikely that the de-escalation was
influenced by a reduced perceived threat from nitilest or with shrinking minority populations.
Rather, it is more likely that in the face of butldeficits caused by the incarceration of large
numbers of drug offenders, states had to abanddnansiderations to save money. Thus,
while politicians during the escalation invoked tteed to reduce racial disparities in sentencing,
this language was abandoned during the de-esaalatiavor of rhetoric about financial crisis.

| theorize that this is likely because it is farmadifficult to publicly discuss racism and

the racist impacts of legislation. It is contrasiat to argue that legislation should be reformed
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because the legislation previously enacted byaheedegislature has had disparate and racist
impacts on minorities. It is also difficult to eage the public and garner support for reforms on
this basis. The public is far more likely to resgdo the budget as a reason for reform, because
their lives are directly impacted on a daily bdsighe ways that state budget is used. Thus,
those who advocated for reform took the safer rotigssentially ignoring the racial disparities
that resulted from the policies in favor of appeglio the public’s concern about the budget.

To answer the question of how racial languageaoiatly colorblind language, was used
during the de-escalation of the War on Drugs | &xbhkt rhetoric used in legislative speeches
made when the legislation was introduced and ddbatéhe media, and in statements by
interested parties such as police departmentseputiag and defense attorneys, and public
interest organizations in the states | have saldotemy case studies. | hypothesize that
legislators abandoned the rhetoric of racial etyppabed during the escalation of the War on
Drugs, not because discrimination within the criahjjustice system has been overcome, but
because the budget crisis has created an overwigelmied to amend the policies regardless of
the impacts on racial minorities.

e Political Factors

In this study | address the questgimen what we know about the political safety of
advocating on a ‘tough on crime’ position, why ammne politicians advocating the repeal of
tough drug sentencing laws without incurring paohti costs?| argue that Democrats were able
to successfully neutralize the issue of crime duthre escalation of the War on Drugs by taking
the traditionally Republican stance of being tooghcrime. Because both parties took the same
stance on crime policy, it was no longer an isfumatention that candidates could use to gain

leverage in campaigns. This cleared the way fodickates to take the opposite position during
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the de-escalation of the War on Drugs, of advogdtn repeal of the strict policies, without
taking a huge political ris# To test this hypothesis | look at the party cosifion of state
legislatures and governorships in order to deteemaihether the position taken on this issue
varied according to political party. | also loadkcampaign speeches and other party rhetoric to
assess the positions taken by each party, as svil@nalyze how, and whether, politicians used

language to either deal with or to avoid the isslueace in mandatory minimum policies.

Political factors as a potential catalyst for teaation of punishment for drug offenses can
be analyzed by assessing factors such as thecpbfirty in control of the state legislature, the
political party in control of the governorship, amtiether escalation and de-escalation occurred
in an election year. In states where drug semenablicies have undergone change, such as an
escalation in punishment and then a subsequergaiation in punishment, political factors can
be observed within the state over time. Politiaators can also be observed as a point of

variation among different states at any one pairiine.

e Criminological Trends and Events (arrest rates, cowiction rates, incarceration

rates)

In this study | address the questigas the escalation in punishment for drug offemsgsg
the beginning of the War on Drugs a response teegmed drug arrest/conviction/incarceration
rates and concern over the attendant consequentagpothesize that states enacted harsh
sentencing policies based on a perceived increageig crime rates. If this is the case, a
reduction in such rates should lead to a de-esoalat punishment policies. However, | further
hypothesize that the de-escalation of the harsispoment policies was a reaction to the costs of

incarceration caused by the strict policies, rathan an attendant reduction in drug crime rates.

* Gottschalk, 2006
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| test this hypothesis by comparing crime rateslaumbet difficulties to policy amendments in
the states | have chosen for the case studiesandehin punishment policies for drug offenses
can be observed as intra-state variation over tamevell as variation among states at any given

point in time.
Data and Research Methods

This study is an in depth analysis of two caseistudl use the case studies to test my
hypotheses regarding the three main independeiatoles, including race factors, political
factors, and criminological trends and eventslsd @rovide a 50 state overview to set up the
background and describe the circumstances in whiglescalation and de-escalation of the War
on Drugs took place. This allows me to excludesfiibs explanations for my hypotheses and to
hone in on other explanations and develop new lngseats, as well as to set the stage for the
study with descriptions of nationwide trends inareeration rates, crime rates, and minority

populations.
Case Studies

This study employs case studies to address the kagindependent variables, including
race factors, criminological trends and events, @oiilical factors*® For each state | test my
hypotheses with regard to race factors by focusmghetoric used in legislative speeches,
public statements, and advocacy statements. kaksointo consideration racial minorities as a
percentage of each state’s population as well aach state’s legislature. This allows me to
determine whether racial language was invokedyoidad, in the rhetoric used to advocate for

policy amendments. Additionally, for each stat@mduct an in depth comparison of crime

45 e . . . . .
In addition to the three key independent variables, | will also include some control variables to account for other
possible factors, such as income level and education level.
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trends, budget shortfalls, and policy amendmentesbomy hypotheses with regard to
criminological trends and events. This will prowid determination of whether policy
amendments were made in response to crime trendgebshortfalls, or both. | also look at

party composition of state legislatures and govestmps to determine who took the lead in
proposing and enacting the policy amendments. fAdliss illustrate how parties and other
political factors, such as tough on crime rhetaricthe subsequent abandonment of such
rhetoric, was politically feasible for legislatadvocating for the policy amendments. The states

selected for intensive case study here are New #odkMichigan.

These states were selected with the intentionttiegtwill help illustrate the complex
factors which have come into play in each statectvhias considered amending their mandatory
minimum policies. While it is important for sampdases to represent the broader population of
cases, it is equally important for the cases setktt embody the characteristics necessary to
provide analytical leverage and make a compariganiher states viable. Typically cases
selected should also vary on important dimensigxngey role of sample cases can also be to
provide background information which can be esséftr the broader analysi&. New York
and Michigan have some of the largest prison sysiarthe nation. This is largely a product of
their history of tough on crime policies like matatg minimums. However, both of these states
have largely gutted their mandatory minimum legista They are thus emblematic of the
guestions asked in this dissertation: why are lewiss taking the politically risky position of
abandoning their tough on crime policies in oradeamend their mandatory minimum policies,

and how are they avoiding the appearance of ab&sgd on race considerations?

46 Seawright, Jason and John Gerring. “Case Selection Techniques in Case Study Research: A Menu of

Qualitative and Quantitative Options” Political Research Quarterly, Vol. 61, No. 2. June, 2008
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Case selection in the political science literapleees cases into a number of different
categories, including typical cases, diverse casdsgeme cases, deviant cases, influential cases,
and most similar/most different cagésAlthough many cases are selected according tontiss
similar, where cases chosen are similar on allppddent variable except the variable of
interest, here | have chosen cases which are desagas. Deviant cases are those which
demonstrate a surprising result relative to theeggrunderstanding of relevant theory or
common sens& Throughout the War on Drugs states and legisidtave capitalized on their
tough on crime stances by passing mandatory minitegmlation. However, some states, like
New York and Michigan have reversed these polidespite the political risk they faced in
doing so. Thus, while existing theory would suddlkeat politicians would continue to be tough
on crime, and support mandatory minimum policieesé states have taken the surprising
position of reversing the policies. Further, tiaye done so while appearing to avoid using
racial language or addressing discrimination irtesgcing, despite the fact that the criminal
justice system and mandatory minimum policies deewith discrimination and racial

considerations and consequences.

Thus, by selecting these deviant cases | havetsdlstates that exhibit surprising legislative
outcomes which are currently poorly explained. ISeases will allow me to explore possible

explanations for these outcomes, and discoverpmiescausal factor in these cases will allow a

4 Seawright, Jason and John Gerring. “Case Selection Techniques in Case Study Research: A Menu of

Qualitative and Quantitative Options” Political Research Quarterly, Vol. 61, No. 2. June, 2008

8 Seawright, Jason and John Gerring. “Case Selection Techniques in Case Study Research: A Menu of

Qualitative and Quantitative Options” Political Research Quarterly, Vol. 61, No. 2. June, 2008
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generalization to other deviant cases, and willijgl® a basis for exploration of causal factors in

non-deviant cases.
The War on Drugs in New York

At the forefront of the War on Drugs and the puskertact mandatory minimums was the
state of New York. In 1973 the New York state $#afure passed what would become some of
the most punitive drug sentencing laws in the matibhe Rockefeller drug laws established
mandatory minimum prison sentences for many offgnm@ch as unlawful possession and sale
of controlled substances, and were intended ta detg use and sales and to punish those who

violated drug laws®

After four years under the strict laws, in 197 @ommittee on New York Drug Law
Evaluations issued a report that criticized theslafter finding that drug use and related crime
was as widespread as it was prior to the enactofaéhe laws. In 1979 and again in 1988 the
laws were amended to increase the amount of dregdead to reach the mandatory sentence of
15 years to life in prison. Amendments were alsalento lower the threshold for cocaine
possession to allow the arrest of people possessiad] amounts of the drug, due to concern

over crack cocaing:

49 Seawright, Jason and John Gerring. “Case Selection Techniques in Case Study Research: A Menu of

Qualitative and Quantitative Options” Political Research Quarterly, Vol. 61, No. 2. June, 2008
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Despite these minor amendments to the laws, theecmences of their enforcement were
severe. From 1980-1992 New York’s prison popuratiipled from 20,000 to nearly 62,000.
The percentage of offenders incarcerated for dffenses increased from 9% in 1980 to 32.3%
in 1997. The cost of the rising prison populati@as been approximately $4 billion, and the
prison system remains severely overcrowtfe®acial minorities and women offenders have
born the brunt of the Rockefeller drug laws’ congatces. While blacks and Latinos comprise
about 23% of New York’s population, they compridé®of those incarcerated for drug
offenses’® This is despite research that shows that druimgeind use are approximately equal

between races.

The New York legislature, however, soon begachip away at the mandatory
minimum policies until it ultimately gutted the Rafeller drug laws in 2009. In 2004 the New
York state legislature passed limited amendmentisedaws, and finally, on April 2, 2009, the
legislature passed comprehensive reforms, gutiedrkockefeller drug laws. These new laws
eliminated mandatory minimum sentences and resjackcial discretion, giving judges
authority to order treatment instead of f4ilThere is still controversy in the face of these
reformed laws, and advocates for reform are caftngptill further reforms. Opponents of
reform, however, continue to warn of potential @msences of more lenient sentencing I&ws.

It thus appears that this state, which has swuamditically from having some of the strictest

> Wilson, Aaron D. “Rockefeller Drug Laws Information Sheet.” Partnership for Responsible Drug

Information. 2009

>3 Drug Policy Alliance Network
>* New York Civil Liberties Union, 2009

> Toscano, John. “New Drug Law Stirs 2010 Election Battles.” The Queens Gazette, October 14, 2009
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drug sentencing policies in the nation to a fuleal of those laws, may remain in flux due to

continuing controversy over those laws.
The War on Drugs in Michigan

At the beginning of the war on drugs, during t®&0ds, Michigan enacted some of the
most harsh drug sentencing policies in the natiarthe 1990s, however, after more than twenty
years of experience with the harsh policies, thehigian legislature began to reverse many of
the policies by enacting new legislation that digantly altered drug sentencing in the state.
Since then the legislature has continued to ameagalicies and to entertain further
amendments. In 1978, Michigan enacted mandatanynmim sentences for many drug
offenses, which were the most harsh drug senteéndis natiorr® The most well known of
those laws, the ‘650 Lifer Law,” mandated life inson without parole for offenders convicted
of delivery of over 650 grams of heroin or cocaifiéis law was signed by Republican governor
William Milliken.>’ In 1987 Michigan enacted statutes requiring masgiatonsecutive
sentences for some drug offenses, which requir@dsdntences for drug offenses be served

consecutively to sentences for another felthy.

During these initial years of the war on drug#/fiichigan policy makers drew attention
to disparities in sentencing outcomes for minooitignders. In 1979 the Michigan Felony
Sentencing Project, “Sentencing in Michigan,” reépdrthat there were disparities along racial
lines in the state’s drug sentencing. In this gtofd6000 felony cases the authors found that the
sentencing system in Michigan of the 1970s produwarked disparities in sentencing

outcomes. They found that the discrimination waisdeliberate, but was so severe that it could

*® Families Against Mandatory Minimums (FAMM) www.famm.org
>’ stopthedrugwar.org/chronicle-old/268/Michigan.shtml
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not be accounted for solely by offense or offerateracteristicd? Subsequently, the
Sentencing Commission was created to address disparhere two offenders who had similar
criminal histories were being sentenced to wildReding minimum terms. The Michigan
legislature responded by passing statutes thatreebonandatory minimum sentences for many

drug offenses and lifetime probation for some dsffgnses, among other things.

Years later, Michigan began to move toward refofrthese harsh policies. The reform
movement urged that rather than require jail s@risentences, for some, particularly
nonviolent, offenders the state should eliminat@aasory minimum sentences and life
probation for some offenses, eliminate mandatagkshg for convictions involving multiple
felony offenses, and eliminate a section of thee&aonstitution that guaranteed the rights of
crime victims®* The reform movement was lead by FAMM, along witboalition of citizens
and organizations, and their initial goal was refaf the ‘650 Lifer Law.” In 1998 Governor
John Engler signed a bill amending the ‘650 Lifex, thereby eliminating the mandatory
sentence of life without parole and providing pareligibility to those sentenced under the
law.®? This bill reduced mandatory minimum sentencekSioo 20 years for offenses which
previously carried life sentencl%.In 2002 Representative Bill McConico, a Democrat,
sponsored three bills that would reform drug secitenin Michigan. The proposed bills, HB
5394, HB 5395, and HB 6510, would make drastic gkario the existing drug sentencing laws.
HB 5394 and HB 5395 addressed mandatory minimureseimg laws. They proposed to

eliminate mandatory minimum sentences and lifejomaation for most drug offenses. In 2002,

> Zalman, et al., 1979

60 www.legislature.mi.gov

ot www.legislature.mi.gov

62 FAMM, www.famm.org

% Grand Rapids Press, November 28, 2000
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Governor John Engler signed these reforms to thedatary minimum sentencing policies,

which would take effect on March 1, 2003, in thenfof Public Acts 665, 666, and 670.
Empirical Analysis

The statistical tests conducted as part of thidystwe based on a dataset that | created. | use
these data to answer more specific questions dbeumportance of minority representation in
the policy process. The dataset contains data fmrmber of variables, both dependent and
independent. The data are primarily composed ptifadion and demographic information for
each state from 1979 through 2002, as well asnmdéition regarding state immigrant
populations. The demographic information includexlian household income, education, and
minority populatior?®> Additionally, data was collected regarding thenposition, in terms of
race and gender, of each state’s legislature dumi@gime period in questidi. Finally, a
measure of the strictness of each state’s drugseinig laws and the change in those laws over
the time period studied will be included as a del@em variable.  The data allow the creation of
three dependent variables using the data regastitig drug sentencing laws. The first captures
the level of strictness of each state’s drug semgraws in 2002, the second captures the level
of strictness of each state’s drug sentencing 1av985, and the third reflects the change in

each states level of strictness in drug senteraing, if any, from 1985 to 2002.

* FEAMM’s guide to the Michigan sentencing reforms, www.famm.org

® The source of the data regarding median household income, education, and minority populations is the United
States Census Bureau website.

% The data for the racial and gender composition of each state’s legislature was provided by Rene Rocha,
University of lowa.
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Chapter 3

Literature

A number of scholars have entered the debate orsteligs enact criminal justice
policies, and in particular, why they enacted thietsdrug sentencing policies during the war on
drugs. A major strand of theory addresses theepeesof minority populations and the general
underclass in state populations, based on the pitotpothat race and racial politics remain
significant factors in crime legislatidfi. Some scholars argue that states with larger fiynor
populations will pass more strict drug sentencavgs and will implement them aggressiv&ly.
A large minority population as well as a sizeabiderclass is related to greater perceived threat

to the dominant group, usually whit&s As these populations grow, the use of incarcemat

&7 Miller, Lisa. “The Representational Biases of Federalism: Scope and Bias in the Political Process, Revisited”
Perspectives on Politics, Vol. 5, No. 2, June 2007; Smith, Kevin B. “The Politics of Punishment: Evaluating Political
Explanations of Incarceration Rates” The Journal of Politics, Vol. 66, No. 3 (Aug., 2004)

68Meier, Kenneth J. “The Politics of Drug Abuse: Laws, Implementation, and Consequences” The Western Political
Quarterly, Vol. 45, No. 1 (Mar., 1992); Meier, Kenneth J. The Politics of Sin: Drugs, Alcohol, and Public Policy. M.E.
Sharpe, Inc., 1994

% Smith, Kevin B. “The Politics of Punishment: Evaluating Political Explanations of Incarceration Rates” The Journal
of Politics, Vol. 66, No. 3 (Aug., 2004); Meier, Kenneth J. and Kevin B. Smith. “Say It Ain’t So, Moe: Institutional
Design, Policy Effectiveness, and Drug Policy” Journal of Public Administration Research and Theory 4, no. 4 (1994);
Bobo, Lawrence D. and Mia Tuan. Prejudice in Politics: Group Position, Public Opinion, and the Wisconsin Treaty
Rights Dispute. Harvard University Press, 2006; Marcus, George E., John L. Sullivan, Elizabeth Theiss-Morse, and
Sandra L. Wood. With Malice Toward Some: How People Make Civil Liberties Judgments. Cambridge University
Press, 1995; Davis, Darren W. Negative Liberty: Public Opinion and the Terrorist Attacks on America. Russell Sage
Foundation, 2007
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control them also increases. Accordingly, under tireory we would expect to see strict drug

sentencing laws enacted in states with large ntinarid underclass, or immigrant, populations.

According to this argument the growth in prison plagions is not based on rising crime
rates or the government responding to public opinbwt the legacy of racial cleavages that has
characterized the American political environm&nfThis legacy can be counteracted, however,
if minorities are able to consolidate sufficientifpcal power to influence politics, which could
result in policies favorable to the minority popiga.”* This race and underclass based theory
could explain why states with large minority pogidas initially passed strict drug sentencing
policies during the war on drugs. It does not akplhowever, why many of these states have
since retreated from those strict laws. Thereigdication that there has been a reduction in
the perceived threat posed by these populatiottsabthey have consolidated enough political

power to achieve the reforms themselves.

Similarly, Rodney Hero argues that state policy mgks influenced by the level of
racial and ethnic diversity in each state. Hetegarizes the states by the racial and ethnic
composition of their respective populatidisHero created these categories as a way to study
social diversity in the states and whether levéldiwersity impact public policy. The first
category, homogenous, includes those states havangnarily white population, with small

minority and small white ethnic populations. Tleeend category, bifurcated, includes those

70 Smith, Kevin. The Politics of Punishment: Evaluating Political Explanations of Incarceration Rates. The

Journal of Politics, Vol. 66, No. 3 (Aug., 2004)

" Meier, Kenneth J. The Politics of Sin: Drugs, Alcohol and Public Policy. M.E. Sharpe, Inc. 1994
"Hero, Rodney E. Faces of Inequality: Social Diversity in American Politics. Oxford University Press, 1998
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states having a relatively large minority populatia large white population, and a small white
ethnic population. The third category, heterogesemcludes states that have large minority
populations, large populations of white ethnics] aroderately large white populations. These
are the states with the most diverse populatidtexo argues that states falling into the
categories of heterogeneous and bifurcated, amthet diverse states, will pass legislation that is
more restrictive, or adverse to, the minority papohs. According to this theory we would
expect that states falling into those two categoaad primarily those categorized as

heterogeneous, would enact more strict drug seimigpolicies.

Even when race is a factor in policymaking palitics may not mention racial minorities
explicitly. Mendelberg argues that explicit raciassages appear to violation the norms of
racial equality and thus lose their ability to miztei the racial resentment of white votéts.

Under these circumstances politicians use implagital messages to appeal to white voters.
This occurs when politicians want to avoid violgtilne norm of racial equality and they have
incentives to mobilize the racial resentment ofte/woters. It is a successful tactic when white
voters want to adhere to the norm of racial equalid they hold resentment against blacks and
negative stereotypes about blaéksThus, politicians use implicit racial messageemwthey

want to gain support from white voters for polictbat will be disadvantageous to minorities.

Others argue that strict drug sentencing policiesevenacted in an attempt to reduce
disparities in sentences for similarly situateceotfers. Under this theory the focus of

sentencing reform was on ‘just deserts’ for thewdfer’> This occurred in the context of a

7 Mendelberg, Tali. 2001. The Race Card: Campaign Strategy, Implicit Messages, and the Norm of Equality.
Princeton: Princeton University Press.
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Princeton: Princeton University Press.
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society full of inequality and injustice. In arfat to reduce race and class disparities in
sentencing, policy shifted toward proportionalitjudges were to use the nature of the current
offense and the defendant’s criminal history atesenng criteria, rather than personal
characteristics of the defendant. This greatlyced the judges’ discretion. There was also a
reduction, or complete elimination, of indetermaaéntencing, in which judges could use
discretion to impose a sentence consistent witlotfemder’s unique circumstances. The reason
for this reduction in discretion was the beliefttiescretion and indeterminate sentencing were
used by judges to impose harsher sentences forgmalominority defendants, while white and

middle class defendants received an advanfage.

According to this theory states that reformed tBeimtencing policies to establish
sentencing guidelines held that race and gender illegitimate considerations in sentencing
offenders. Similarly, they believed that factausls as education and employment should not be
considered because they had historically been tasdidadvantage poor defendants. Further,
proportionately more blacks than whites were psorthese considerations indirectly worked to
disadvantage black defendants. Finally, becaust jmdges were white men, it was believed
that if they had discretion they would be influethd®y their own conscious or unconscious

biases toward minoritie<.

Some scholars argue, however, that the policysguiahese highly structured sentencing

guidelines are frustrated when they allow for jisliand prosecutorial discretidf. These

6 Daly, Kathleen and Michael Tonry. 1997 “Gender, race, and sentencing.” Crime and Justice 22:201-252

7 Daly, Kathleen and Michael Tonry. 1997 “Gender, race, and sentencing.” Crime and Justice 22:201-252
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scholars argue that there is often judicial corsisy in the use of sentencing criteria for most
defendants, but that there are still disparitiesentencing outcomes for racial and ethnic
minorities. In these instances sentencing outcdmas whites and disadvantage Hispanics,
while black defendants are in an intermediate sif These theories help to explain why
states passed strict drug sentencing laws by pgshiat they were passed in an attempt to
reduce disparities in sentencing outcomes. Theldaso help to explain why many states
amended those laws after it became clear thatuhgiye policies continued to have disparate

impacts on minority offenders.

The criminal justice system in the United Statesdrically has produced disparate
outcomes for different groups in society. Thisfi®en studied by analyzing disparate sentences
for racial minorities in relation to the sentenceseived by white offenders in similar
circumstance®® This disparity, however, extends not only to ahaninorities, but also to
members of the lower financial classes in Ameffcén particular, there are often different
outcomes for members of varying classes who arerwtke similarly situated. This nuance of
the criminal justice system and its sentencing @uies is rarely addressed, but is highly
important, particularly given the fact that manypplke in the lower class who find themselves
involved in the criminal justice system are immigisa Thus, immigrants often are caught up in
a system they do not understand, based primarith@n status as lower class citizens, rather

than as a result of any increased criminal acti&ityong immigrants. Further, the outcome of

coteffepamsiep,Ranell RS e At i Ethaicity and Sentshsing QUERTES I JteRglgtes Federal
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their involvement in the criminal justice systenoften a product of their membership in the
lower class and can serve to perpetuate this stdtuis is particularly unfortunate in light of the
fact that immigrants are often misperceived byghklic as individuals who are more likely to
commit crimes, despite the reality that Latino irgraints are less likely to be involved in crime

than all United States citizefis.

There is, however, another possibility that mustdséed, specifically the possibility that
increased diversity in a state will lead to dedorgrepresentation and less strict drug sentencing
laws. It is well known that minority populationave borne the brunt of the consequences of
strict drug sentencing lavis. Minorities, primarily blacks, have received disstaly harsh
sentences as a result of the war on drugs. Wéiilteaces for all drug offenders have increased,
the increases have been particularly large for ntinoffenders. It has also been argued in the
political science literature that descriptive resgnetation can correspond with the enactment of
policies that are favorable to the group that sesented, in this case blacks and Latfffos.

Hero and Tolbert find that Latino legislators wetere likely to enact legislation on issues

salient to Latinos, thus providing substantive esentation for this constituency. In

82Hagan, John and Alberto Palloni. “Sociological Criminology and the Mythology of Hispanic Immigration and
Crime” Social Problems, Vol. 46, No. 4 (Nov., 1999)
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circumstances where minorities are able to conatdigolitical power, their presence in large

numbers may result in policies that are favorablminorities or immigrant&>

It is likely that an increase in minority poputats, and immigrant populations, will lead
to greater numbers of minorities in the state lagises. The possibility follows, that minorities
in state legislatures will be sensitive to the ietpaf the war on drugs on minority communities,
and will seek to enact legislation favorable tostagommunities. In the case of drug sentencing
laws, this means that minority legislators shouldlpfor amendment of strict drug sentencing

laws in favor of less strict policies.

There are also theories that focus on crime @tesdrug use as a catalyst for the passage
of strict drug sentencing laws. For example, sangele that states that experience an increase in
visible drug use will be more likely to pass stdctig sentencing laws and to implement the
policies aggressivel§’ Many argue that states with large minority popiales are particularly
strict in focusing on crime rates, and visible dusg, which are often mistakenly associated with
minority populations. This theory again fails tq&in the retreat from punitive sentencing

laws, particularly given the fact that rates ofgituse and crime have remained mostly stéble.

There is also a strand of theory that focuses orermaditional policy change and policy
formation theories in the literature. For instaremme scholars argue that policy issues in the

war on drugs can become more or less complex las#ukir being situated at the local level or

8 Meier, Kenneth J. The Politics of Sin: Drugs, Alcohol, and Public Policy. M.E. Sharpe, Inc., 1994

8 Meier, Kenneth J. The Politics of Drug Abuse: Laws, Implementation, and Consequences. Western

Political Quarterly, 45, no. 1 (1992)
8 Executive Office of the President, Office of National Drug Control Policy, 2002
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the national level® At the local level policy conflicts are sometinmasre representative and
pluralistic than those at higher levels of governteéAt the national level interest groups with
broader concerns often enter the policy conflict have the potential to alter the power
dynamic, and influence the way that the issueasé&d. This may help explain the policy
changes in Michigan where this seems to have hagpem a smaller scale. The War on Drugs
was initially raised by the federal government, &didhigan took up the cause by passing strict
drug sentencing policies. Later, however, the muemt for sentencing reform was begun in
Michigan primarily by public interest groups lik&KMM, which pushed for reform based on the
harsh consequences to drug offenders and theifiésmand particularly to minority offenders.
When the scope of the conflict was expanded tathte level, the issue was simplified and
dominated primarily by the state legislature areldbvernor, where the groups that may have
been more representative of the people who weeettlirimpacted by the policies had less

influence.

When the issue shifts location in this way a ‘sitbsbn effect’ often operates to limit the
ability of broad citizen groups to expand a cotliccope and draw in sympathetic audiences,
so while citizen groups see the problem as dispa@ttences for minority offenders, politicians
substitute the harm to whites: financial cost afirterating huge numbers of drug offend®rs.

In Michigan FAMM attempted to focus the issue ofenélers, particularly minority offenders,

and the consequences of the strict sentencing lales.state government, however, ‘substituted

the law abiding public as the ‘victims’ of the extne costs of incarceration that impacted other

88 Miller, Lisa. The Representational Biases of Federalism: Scope and Bias in the Political Process, Revisited. June,
2007, Perspectives on Politics, Vol. 5, No. 2
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parts of the state budget. This did lead to refdoat under terms different from those proposed
by the citizen groups. While the strict senteng@odjcies in Michigan impacted the state’s
budget, they also had huge impacts on offenderscplarly minorities, and their families.
However, by moving this complex problem into th&tstgovernment, the complexity was
overlooked, and the policy problem was framed imgethat the public could understand —
specifically, financial terms. As the theory piedj the loss of complexity in Michigan most
likely coincided with negative attitudes the puhigually has toward drug offenders. This
created a climate in which a simplification of fn®blem to one that impacts the general public

allowed for reform to occur.

Other scholars take the importance of political ena@ring and apply it to the link
between public opinion and policy. There are fiaditional models for linking public opinion
with government policies, including simple majorityle, the reverse linkage model, the
incrementalism model, and the institutional lag eid8 Norrander, in a study of the effect of
public opinion on state death penalty policiesntdis a fifth model that encompasses the
traditional four. Norrander argues that the fowdels can be combined into a historical model
or causal chain model, which says that past opiamahpast policy are both factors that shape
current opinion and current policy. This produoas continuous chain of linkages between

public opinion and policy*

* Norrander, Barbara. 2000 “The multi-layered impact of public opinion on capital punishment implementation in
the American states.” Political Research Quarterly, 53

91 Norrander, Barbara. 2000 “The multi-layered impact of public opinion on capital punishment implementation in
the American states.” Political Research Quarterly, 53
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Given Norrander’s argument, we might expect tocdseg sentencing policy and public
opinion linked over time in a causal chain. WeWrthbat the initial drug sentencing policies of
the War on Drugs were particularly harsh. Afteangeof experience with these policies the
public began to protest, citing the impact on tlaed of offenders in relation to their crimes, and
the economic costs incurred by the policy of ineaating large numbers of offenders. In a
development consistent with Norrander’s causalrchadel, many states have amended their
policies to fall into line with public opinion. Tis, we may now expect to see public opinion
adjust to this development, with the public in asatvhich retain the strict drug sentencing
policies exhibiting lower levels of support for thelicies and the public in states with less strict

policies showing higher levels of support.

Another way to look at the link between public apmand policy is to study the
elements necessary for a shift in public opinidhere are two instructive models which take
this approach, the objectivist model and the cotitnist modef? Under the objectivist model
the public must have knowledge of objective condsito identify a social problem. In the case
of drug policy, public opinion would form on thedis of public knowledge of street crime and
drug use. Increased reported incidence of cringdedang abuse would lead to increased public
concern about those issues, which would lead te ataion. According to the constructionist
model, public opinion does not form on the basia dfrectly known reality, but through frames

which interpret reality. Public opinion under tihi®del depends on the subjective, social and

%2 Beckett, Katherine. 1994 “Setting the public agenda: ‘Street crime’ and drug use in American politics.” Social
Problems 41:425-447
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political dimensions of social probler.Public opinion regarding drug policy under the

constructionist model will be shaped by the issp@pular representation.

Beckett argues that the formation of public opiniegarding drug policy conforms to the
constructionist modéf* Public concern about crime and drugs shifts deipgnon claims made
by the state and attention given to the issue byribdia. Political actors and the media are able
to shape public opinion on drug policy by introdwugthe issue to the public agenda and
providing a definitional frame for the issue. Adating to Beckett's argument, we would expect
public opinion regarding drug sentencing policydftow the cues of political elites and the
media. Specifically, in states with strict drudipes where the state and the media have begun
to voice criticisms of strict policies and theirtoomes, public opinion will be expected to shift

against the policies.

The impact of the political parties and party cenitppn on drug sentencing laws has
been addressed by a number of other scholars. 8ajue that Democratic policymakers are
less likely to enact strict drug sentencing lavastipularly when the parties are competitive,
while Republican policymakers have more to gairebscting strict drug sentencing laws

because this provides an opportunity to connedt @onstituents who do not normally benefit

9 Beckett, Katherine. 1994 “Setting the public agenda: ‘Street crime’ and drug use in American politics.” Social
Problems 41:425-447
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from Republican economic policié$. The parties, however, may respond to public @pigind

increase the strictness of drug sentencing lateipublic wants crime to be dealt with harshly.

The general argument is that Republicans havertagatly had more to gain from
enacting tough-on-crime polices. However, it hasdme clear that both parties have benefited
from a tough-on-crime stance during election cygfeBemocrats have taken up the issue at
times when they have a real chance of becominghjerity party or when they stand to lose
majority party statu&® Thus, as party competition increases, the pacteserge on crime
policy and support tough drug sentencing polici&@s.the parties converge in being tough on
crime, the parties will reposition themselves, viddmocrats becoming less liberal and
Republicans becoming more moderate, creating éigadlimprisonment cycle that will be

associated with electioriS.

It is the theories about partisan politics andtmal maneuvering that this paper will
focus upon. It seems clear that the theories @died above go far in explaining the initial
politics surrounding the passage of the punitiviec@s of the war on drugs. They do not,
however, go far in explaining how politicians weitde to retreat from their tough-on-crime

stance, and advocate for a retreat from the gtalities without risking their political lives.

% Smith, Kevin. The Politics of Punishment: Evaluating Political Explanations of Incarceration Rates. The Journal of
Politics, Vol. 66, No. 3 (Aug., 2004)
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This dissertation attempts to flesh out the compés«of the circumstances that allowed
politicians who had staked their political reputag on punitive drug policies to essentially

reverse that position without appearing to be warasoft on crime.
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Chapter 4

Drug Sentencing Policy in the 50 States

The de-escalation of the War on Drugs has seely states reforming their drug
sentencing policies. Although not all states hdwee so, some states have taken a variety of
routes in amending their drug war laws. This chaptidresses the methods different states have

used to reform their drug sentencing laws.

Over the years the United States Supreme Counveahed in on the issue of the
constitutionality of the policies of the War on @su The Court has primarily addressed the
mandatory minimum sentences that most states ehdateng the escalation of the War on
Drugs. While the Court has not required drastierations to any of the policies, it has placed
some legal constraints on the states’ ability tpase particular sentences under the policies of
the War on Drugs and has informed the method #teshave used to reform those policies.
This chapter provides a summary of the SupremetQolimgs impacting the state drug war
policies to demonstrate how the states have regabtadSupreme Court case law to guide their

own policy shifts.

Considering the methods of reform that states iadertaken as well as the Supreme
Court rulings that have impacted those reforms ipes/a backdrop for the case studies
presented in this dissertation. Both Michigan hiedv York passed some of the most harsh
sentencing laws of the War on Drugs. During thesigalation of the War on Drugs both states
amended their laws, resulting in a near completersal of the policies. Putting these cases into
the context of the overall landscape of reformgherlack of reform, in other states lends clarity

and perspective to the analysis.
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During the escalation of the War on Drugs the fadgovernment set the tone and passed
laws that would set the example for lawmakers enstate level. After the federal government
passed their drug crime and sentencing legislaimehdrew the public’s attention to the issues of
drugs and crime, the states followed suit by passieir own laws, which were largely
consistent with the federal legislation. During tleeescalation, however, it has been the states
that have led the way in passing reform legislatitirhas only been very recently that the
federal government has indicated any intentiongniscantly change its policy in regards to

drug sentencing and the War on Drugs in general.

While the states have been amending their drugseimg laws for many years, the
federal government’s discussion of reform begamaimest in August of 2013. At that time
United States Attorney General Eric Holder gaveeesh to the American Bar Association. In
that speech and on several occasions since themdicated that the United States Department
of Justice plans to reduce many of the harsh pesdtir drug offenses. Similarly, in a speech
before the United States Sentencing Commissiomduesd for the reduction of sentences for
most federal drug offensé¥ It remains to be seen whether legislators orfetieral level will

heed this call for reform and pass the necessgrsidion.

On the state level this type of reform has beateuway for a number of years. While
not all states have reformed their drug war legmta many have, although at varying paces.
Primarily in response to the untenable cost ofnceating huge numbers of drug offenders, and
also in the face of statistics that state that dregtment is more effective than incarceration at

treating addiction, many states have passed I¢igislaliminating mandatory minimum

100 Ram Subramanian, Rebecca Moreno, “Drug War Détente? A Review of State-level Drug Law Reform, 2009-

2013.” VERA Institute of Justice, Center on Sentencing and Corrections (April, 2014)
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sentences for some offenders, reducing the lerfgthison sentences for others, and providing
for alternatives to prison for some. The charpage 83 illustrates the increase in both state and
federal prisons in number of people incarceratedifog offenses from 1980 to 201t. The
dramatic increase in the numbers of people incatedrfor drug offenses, and the massive cost
associated with this increase, on both the statdeteral level has been a huge catalyst in the

move for reform.
Methods of Reform

In order to combat the rising rates of incarcerafind the rising costs associated with
them, the States have taken a number of routefonming their drug sentencing laws. One
method of reform is to repeal or limit mandatorynmum sentences. Mandatory minimum
sentences were the hallmark of the War on DrudeeyTvere intended to equalize sentences for
all similarly situated offenders. Additionally, kiag sentences mandatory took discretion from
judges and eliminated the possibility that theyldaonpose lenient sentences for deserving
offenders. Mandatory minimum sentences heavilyrdmrted to the mass incarceration of drug

offenders and its attendant costs.

As a result, many states that amended their santglaws repealed mandatory
minimum sentences as a way to ease the risingfatearceration and the costs associated with
it. While some states merely limited mandatoryimum sentences to particular offenses, or to
repeat offenders, others eliminated mandatory mininsentences entirely. Some states also
increased judicial discretion to deviate from thenalatory minimum sentence and impose a

sentence below the minimum. Thus, even thouglhetbiedes left at least some mandatory

101 The Sentencing Project, Statistics/Graphs, 2012
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minimum sentences in place, judges are now ald&dal requiring incarceration for offenders

they deem deserving of some alternative sentence.

Another method of reform is modifying drug senteigcschemes. According to this
method some states have changed the number otyp&nals or the quantity of drugs required
to meet each level, and some have decriminalizéogred penalties for possession of
marijuana. This is another method of making sergemore lenient and easing the strain of
mass incarceration and its costs. It allows, haredor the possibility of maintaining mandatory
minimum sentences for some drug offenses and songeodfenders. Therefore while some
offenses require more lenient sentences or no yeaadll, harsh penalties can be maintained for

others.

Some states have reformed their sentencing laveseaging opportunities for early
release from prison, and others have providedIferreatives to incarceration, such as drug
treatment, drug court, and deferred prosecutiorthése states the legislatures can choose to
maintain their mandatory minimum sentencing laws,dvovide for the possible early release of
those offenders who maintain good behavior whilprison. Similarly, these states can continue
to require mandatory minimum sentences for someng#s, while identifying circumstances in
which certain offenders may benefit from rehahiida rather than incarceration. These reforms

also help to alleviate the impacts of the risingsaof incarceration.

Finally, some states have enacted legislation lip dl&sviate the collateral consequences
of conviction for drug offenses, such as restritdsion housing and employment and restrictions

on benefits and occupational licenses, while progdor the possibility of expunging criminal
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records:’? Although these reforms do not reduce the numbeffenders incarcerated for drug
offenses, they do recognize the fact that there@nsequences that persist long after the period
of incarceration. These very consequences oftahti@a cycle in which offenders are unable to
move past conviction and incarceration for a drifignse, which often results in future criminal

involvement in the criminal justice system.
Mandatory Minimum Sentencing Laws in the Courts

Of all of the harsh sentencing policies of the WaDrugs, mandatory minimum
sentencing laws are the most notorious. They veered as a way to equalize sentences for all
offenders, while being tough on offenders as wiklandatory minimum sentencing policies
took discretion away from judges in determining ientences was appropriate for each
individual offender. It was widely believed thasplarities in sentences were a result of judicial
discretion in sentencing decisions. These digpardccurred along differing lines. One was
along race lines, as minority offenders receivedjéy sentences than white offenders. Another
was gender, with women receiving lighter sentetticas men. Generally, there was concern

that offenders who were otherwise similarly sitdateere receiving vastly different sentences.

Mandatory minimum sentences would eliminate tltksparities, and prevent judges
from imposing sentences that were more or lessitémin the basis individual characteristics of
the offender. However, in reducing judicial digme and treating all offenders the same, a
number of legal issues were raised, including itiet to due process and the right to a trial by
jury. Because these issues are implicated innip®@sition of mandatory sentencing schemes,

the Supreme Court has addressed this aspect pblicees of the War on Drugs far more

102 Ram Subramanian, Rebecca Moreno, “Drug War Détente? A Review of State-level Drug Law Reform, 2009-
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frequently than any other. The Court’s rulingstioese issues have informed the methods of

reform the states have undertaken in their efforeemend their laws.

The United States Supreme Court and the federlitourts of appeals have ruled on
state mandatory minimum legislation in a numbetasfes. While the Supreme Court has upheld
the constitutionality of mandatory minimum sentenaad ruled that they comply with due
process and the right to a jury trial, it has ereghigp extensive analysis of the application of
mandatory minimum sentences, statutory interpitaand the relationship between state
mandatory minimum laws and the federal sentencindedjnes, which have been deemed
advisory. The following is an overview of fedecalse law on mandatory minimum sentencing
statutes. In some cases the Court addresses ragndahimum sentences in relation to crimes
other than drug offenses, which remains relevanthie analysis of mandatory minimum drug

crime sentences, and in others the Court rulesamdatory minimum sentences in drug cases.

The Sixth Amendment and Due Process Clause

In any criminal prosecution the Constitution regaithat the prosecutor prove every
element of the crime beyond a reasonable doulatisdtprovides that the defendant has a right to
have a jury determine whether the defendant igygarlnot guilty on each of the elements.
Defendants who have challenged the constitutignafimandatory minimum sentences have
often invoked these rights by challenging the lawder the Sixth Amendment and the Due
Process Clauses of the Fifth and Fourteenth Amentdmé& he basis of this challenge is that in
imposing mandatory minimum sentences, judges aposing sentencing factors that have not

been proven beyond a reasonable doubt as detertoyreglry.
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In In re Winshipthe Supreme Court held that the Due Process Claasires that a
defendant be convicted only upon proof beyond aarable doubt of every fact necessary to
constitute the crime with which he is chard& This precedent was appliedMullaney v.
Wilbur, where the Court held that a state law violatedDe Process Clause by requiring a
defendant charged with murder to prove that hed&iWith adequate justification in order to be
convicted only of manslaught&¥: The Court in this case recognized that the difiee between
the mandatory life sentence for murder and thedigbentence for manslaughter was highly
relevant. Accordingly, the Court held th&finshipapplies not only to those facts that are
essential to establishing guilt or innocence, Iet $0 those facts that establish degrees of
criminal culpability. Subsequently, Patterson v. New Yorkowever, the Court held that it

was not a violation of due process to require amigdnt to prove an affirmative deferiSe.

The Supreme Court later applied these rulingssiate mandatory minimum sentencing
statute ilMcMillan v. Pennsylvanid®® In that case the statute included a mandatorjnmoim
sentence of five years in prison for certain crinfi¢lse judge found by a preponderance of the
evidence that the defendant was in possessiofiitgfaam at the time of the offense. The Court
appliedPattersonin holding that the Pennsylvania legislature dedipossession of a firearm as
a sentencing factor, rather than an element ofriinge that must be proved beyond a reasonable
doubt. The Court reasoned that the statute di@stablish impermissible presumptions which
would circumvent the requirement of proof beyonmeasonable doubt, the statute simply limited

the court’s discretion in sentencing within thegamvailable, and the statute was not enacted in

1% 1n re Winship, 397 U.S. 358 (1970)

Mullaney v. Wilbur, 421 U.S. 684 (1975)
Patterson v. New York, 432 U.S. 197 (1977)
McMillan v. Pennsylvania, 477 U.S. 79 (1986)
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order to avoid the requirements set for the byGbart inWinship As such, the statute

legislating a mandatory minimum sentence did nokaté due process.

The Supreme Court again addressed the constialitypof a state mandatory minimum
statute inCastillo v. United State¥” In this case the statute prohibited the useféarm in
relation to a crime of violence, and applied a naoy minimum sentence if the weapon used
was a machine gun. The Court held that whethewtapon was a machine gun was an element
of the offense which had to be proved beyond aoretse doubt, rather than a sentencing factor

which could be found by the judge.

The Court subsequently addressed this issue agbfarris v. United Statesn which
the defendant was convicted of using a firearnelation to a crime of violence, triggering a
mandatory minimum sentent®. In this case the Court had to decide whetheintieevening
decision inApprendi v. New Jerseaaffected its line of precedent regarding mandatoirimum
sentences. IApprendj the Court had ruled that facts that increaseséméence beyond the
maximum authorized by the jury’s verdict must beved beyond a reasonable doubt, whereas
McMillan had involved facts that increased the mandatonymmim sentence but not beyond the
authorized statutory maximum and therefore coulébbad by a judge without being proved
beyond a reasonable dodft. In Harris, the defendant was convicted of using a firearm in
relation to a crime of violence. The Court heldttthe fact of the firearm did not have to be
proved beyond a reasonable doubt because it warelement of the offense, but merely a
sentencing factor because the finding lead to pipdiation of a mandatory minimum sentence

which limited, rather than extended, the judge&dition in imposing a sentence.

197 castillo v. United States, 530 U.S. 120 (2000)

Harris v. United States, 536 U.S. 545 (2002)
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In Blakely v. Washingtothe Supreme Court applied this reasoning to & staindatory
minimum sentencing statute that allowed judgesni ¢ertain facts and to impose a sentence
within a mandatory range based on those fd€the Court found that the statutory maximum
is the maximum sentence a judge may impose bas#tedacts proved beyond a reasonable
doubt and reflected in the jury’s verdict. Thestary maximum is not the maximum sentence a
judge may impose after finding additional factheflefore, the state mandatory minimum
sentencing procedure violated the Sixth Amendmgmefuiring the judge to impose a sentence

that was not allowable based in the jury’s verdione.
Mandatory Minimum Statutes and the Federal SentgnGuidelines

The Supreme Court has also addressed mandatorpnommsentences for drug offenses
under the federal statutes and federal sentenciitiglnes. Under federal law a judge may
impose a sentence that departs from the guidelarege or the mandatory minimum sentence if
the defendant has rendered substantial assistaiice government in resolving the case or
based on the calculation of the drug quarlfityThis departure from the mandatory minimum
sentence may only occur when the government maresith a reduction. The Supreme Court
has held that this gives the government a powemaiua duty, to move for a reduction when a

defendant has substantially assisted the governfifent

In Chapman v. United Statése Court addressed the calculation of drug gtiastas a
method of determining the appropriate sentencesrumdndatory minimum statut&s. In this

case the Court addressed a statute that requimethdatory minimum sentence of ten years in

119 iakely v. Washington, 542 U.S. 296 (2004)

Section 3553(e), Title 18, United States Code; USSG, Section 5K1.1
Wade v. United States, 504 U.S. 181 (1991)
Chapman v. United States, 500 U.S. 453 (1991)
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prison for at least one gram of a mixture or sulstacontaining LSD. The Court found that the
inclusion of a carrier devise used for distributthg drug, such as blotter paper or sugar cubes,
in the weight was appropriate because a single dols8D is very potent and weighs very little.
Following this ruling the United States Sentenddgmmission amended its sentencing
guidelines to advise that quantities of LSD shddctcalculated by presuming a weight of 0.4

milligrams per dose, rather than by including aagrier device'**

In response to this amendment to the guidelineSthmeme Court ruled iNeal v.
United Stateshat the revised guideline for calculating LSD iitees did not apply to the
mandatory minimum statute. The Court held thatctiheenge applied for purposes of calculating
the constructive weight of the drug under the dgings, but not for calculating the actual weight
of the drug under the mandatory minimum statutsgédy Congress. The Commission had the
power to change its methods within its ability take policy judgments, but could not interpret a

congressional statute in a way that was contratiggdSupreme Court’s interpretation.

The Supreme Court has also addressed the issuggdram the difficulty in defining
“cocaine base” for purposes of calculating a mamganinimum sentence. The congressional
statutes provide for different sentences dependimghether the offense involved cocaine or
cocaine base, but do not define “cocaine base.5ukt some courts have interpreted the term as
including more than crack cocaine, while otherseh@etermined that it only applies to crack
cocaine. Inthe wake of this confusion the Sentgn€ommission defined cocaine base as crack
cocaine. The Supreme Court then rule®iRierre v. United Statethat the term cocaine base

applies to all forms of cocaine base and not jumticcocainé’® The court reasoned that

14 ussG App. Camend. 502

> DiPierre v. United States, 131 S.Ct. 2225 (2011)
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Congress intended to distinguish between powdaite@and cocaine base products because of

the significant difference in penalties providedhe statute.

The Supreme Court again addressed the issue ofatmagianinimum sentences and the
federal sentencing guidelinestmited States v. Booké&t® The sentencing guidelines’
procedure for triggering a mandatory minimum secgenelied on judge found facts, rather than
facts proved beyond a reasonable doubt and fouradjloyy. The Court ruled that if the
guidelines were mandatory this procedure wouldatioh the Sixth Amendment. However, if
the guidelines were merely advisory, they wouldlm®unconstitutional. Rather than strike
down the entire Sentencing Reform Act, the Couttcét down the provision that made the
guidelines mandatory. This ruling effectively mstd discretion to district court judges in
imposing a sentence where they previously wereiredjto impose sentences within a

mandatory range.
Mandatory Minimum Sentences and Cruel and Unusualghment

Mandatory minimum sentencing statutes have also bleallenged as a violation of the
Eighth Amendment’s prohibition against cruel andisual punishment. The Supreme Court
originally addressed this argument in relation tbrae strikes case. Bolem v. Helnthe Court
held that a criminal sentence must be proportiotzatee crime for which the defendant has been
convicted'” In that case the defendant was sentenced tim Ifeison for writing a bad check
after having been convicted of the prior non-vitlefienses. The life sentence was permitted,
but was not mandatory, under a North Dakota semtgrstatute. The Court held that the

sentence was disproportionate to the offensehisnciise the Court set forth a three part test in

Y18 ynited States v. Booker, 543 U.S. 220 (2005)

Y Solem v. Helm, 463 U.S. 277 (1983)
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determining whether a sentence is cruel and unusnahaking this determination a court must
(1) consider the gravity of the offense and thatre¢ harshness of the sentence; (2) compare the
sentence imposed to sentences imposed in otheinatioases in the same jurisdiction; and (3)

compare the sentences imposed for the same criotlen jurisdictions.

Subsequently, the Court addressed the questiomether a mandatory sentence of life
in prison for a first offense of possessing craokaine was cruel and unusual. Harmelin v.
Michigan the Court held that the fact that the sentencemandatory did not render it
unconstitutional and that the sentence was notnsiitotionally disproportionate® The Court
was divided in the way it appliegblemin this case. Justices Scalia and Rehnquist drta
the Eighth Amendment’s prohibition against crued anusual punishment applied only to the
form of the punishment, but not the severity. id@stKennedy, O’Connor, and Souter argued
that the inter- and intra-jurisdictional analyskewd be undertaken only in rare cases where a
sentence leads to an inference of gross dispropatity. As such, the Eight Amendment
doesn’t require strict proportionality, but ratherbids extreme sentences that are grossly
disproportionate to the crime. The remaining &estiargued that the life sentence was

unconstitutional under any interpretationSuflem

The Supreme Court again appli&dlemin Ewing v. California In that case the Court
upheld California’s three strikes law in ruling thlae mandatory sentence of 25 years to life in
prison after a conviction of grand theft did natdlaite the Eighth Amendment because the
sentence was not grossly disproportionate to tineecthe defendant committed, and because he

had a long felony conviction record. Again, theu@avas divided, with Justices Scalia and

"8 Harmelin v. Michigan, 501 U.S. 957 (1991)
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Thomas arguing that the Eighth Amendment does uatagntee proportionality, and Justices

Stevens, Souter, Ginsburg, and Breyer arguingttieasentence violated the Eighth Amendment.

The States That Have Amended Their Laws

Although many states have amended their drug seiniglaws, not all have done so.
The following table illustrates the states thatdhpassed legislation amending their drug
sentencing legislation, and which method of reftinmnlegislature pursued. Note that some
states have passed legislation falling within ntbes one category of reform. This does not
necessarily mean that those states have passettliraipieces of legislation for each indicated

category, as some pieces of legislation fall withiore than one category.

Table 1.

States That Have Amended Their Drug Sentencing Palies
And The Method of Reform

Repeals or Enhances Modifies Reforms  Expands Expands Ameliorates
Repeals or Judicial Drug Marijuana Access Alternatives Collateral
<=1 Shortens  Discretion Sentencing Laws to Early to Consequences
Mandatory Schemes Release Incarceration
Minimums

X

X

X
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Source: VERA Institute of Justice. “Drug War Dé&h#A Review of State-level Drug Law Reform, 2009-20
Ram Subramanian, Rebecka Moreno. April 2014

As shown in the table, the method of reform usgdbst states is to provide alternatives
to incarceration. This is probably a popular rduteause it allows for the possibility of
imposing a sentence, but not requiring that seetémde incarceration. This addresses the
problem of increased rates of incarceration, Hotal politicians to maintain the appearance of
requiring some punishment for drug offenses. alternative is also popular because drug
offenses are often associated with drug abuse daiidteon. Many of the alternatives to

incarceration include drug treatment, drug courtber rehabilitation programs.

The least used method of reform is laws that wanheliorate the collateral
consequences of a drug conviction. As mentionedekhese include restrictions on housing,
employment, and access to benefits among othagghihis method of reform is probably less

popular because it does not address rates of eredian or judicial discretion. Rather it deals
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with consequences for offenders after they have beleased from prison, which is often

considered to be outside the realm of the sentgrdagision.

Another method of reform not often employed ise¢lkpansion of access to early release
from prison. While this would help to relieve thigain of high rates of incarceration, it is not
politically popular to release from prison an offen who has been convicted and sentenced
before the imposed sentence has been completeslpulilic has an expectation that a sentence,
once imposed, is justified and should be carrigd dinerefore, states are probably reluctant to
authorize the early release of large numbers @noférs who otherwise would remain in prison

on lawfully imposed sentences.

Reform and the De-escalation of the War on Drugs

It is clear that many states have recognized ¢eel no reform the sentencing policies of
the War on Drugs. For most states the move towefotm has been based primarily on the
budget strain caused by the cost of incarceratugge mumbers of drug offenders. The process
of reform and the methods states have employethémd their sentencing laws have been

informed by the rulings of the Supreme Court arediisues that have been raised in that venue.

The patterns that can be seen in the way statesdimsen to go about reforming their
drug sentencing laws can be further investigatekbbking more closely at individual states.
The use of in depth case studies allows for arabyswhy states choose their particular methods
of reform and the extent to which these reformsrageired, or constrained, by the rulings of the

Supreme Court.
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Chapter 5
The Role of Race in the Fifty States: Race in thedpulation and the Legislature

With this chapter | conduct a statistical analygdgithe minority and gender composition
of state legislatures and its impact on state dargencing laws. The existing literature
regarding the impact of descriptive representadiohegislation that is important to minorities
would indicate that greater levels of descriptigpresentation should lead to legislation that is
favorable to minorities. My analysis in this chapthowever, suggests that there may be a more
complex explanation for the relationship betweescdptive representation and legislation that

is important to minorities.

A number of scholars have entered the debate grstaltes enact criminal justice
policies, and in particular, why they enacted thietsdrug sentencing policies during the War on
Drugs. A major strand of theory addresses thegmiesof minority populations and the general
underclass in state populations, based on the pitogpothat race and racial politics remain
significant factors in crime legislatid? Some scholars argue that states with larger riynor
populations will pass more strict drug sentencavgs and will implement them aggressiv&y.

A large minority population as well as a sizealbiderclass is related to greater perceived threat

19 Miller, Lisa. “The Representational Biases of Federalism: Scope and Bias in the Political Process, Revisited”

Perspectives on Politics, Vol. 5, No. 2, June 2007; Smith, Kevin B. “The Politics of Punishment: Evaluating Political
Explanations of Incarceration Rates” The Journal of Politics, Vol. 66, No. 3 (Aug., 2004)

120Meier, Kenneth J. “The Politics of Drug Abuse: Laws, Implementation, and Consequences” The Western

Political Quarterly, Vol. 45, No. 1 (Mar., 1992); Meier, Kenneth J. The Politics of Sin: Drugs, Alcohol, and Public
Policy. M.E. Sharpe, Inc., 1994
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to the dominant group, usually whit€s. As these populations grow, the use of incaraemétt
control them also increases. Accordingly, under tireory we would expect to see strict drug

sentencing laws enacted in states with large ntinanid underclass, or immigrant, populations.

Similarly, Rodney Hero argues that state policy mgks influenced by the level of
racial and ethnic diversity in each state. Hetegarizes the states by the racial and ethnic
composition of their respective populatidAs.Hero created these categories as a way to study
social diversity in the states and whether levéldiwersity impact public policy. The first
category, homogenous, includes those states havpmignarily white population, with small
minority and small white ethnic populations. Tleeand category, bifurcated, includes those
states having a relatively large minority populafia large white population, and a small white
ethnic population. The third category, heterogeseocludes states that have large minority
populations, large populations of white ethnics] aroderately large white populations. These
are the states with the most diverse populatidtexo argues that states falling into the

categories of heterogeneous and bifurcated, amthet diverse states, will pass legislation that is

121 gmith, Kevin B. “The Politics of Punishment: Evaluating Political Explanations of Incarceration Rates” The

Journal of Politics, Vol. 66, No. 3 (Aug., 2004); Meier, Kenneth J. and Kevin B. Smith. “Say It Ain’t So, Moe:
Institutional Design, Policy Effectiveness, and Drug Policy” Journal of Public Administration Research and Theory 4,
no. 4 (1994); Bobo, Lawrence D. and Mia Tuan. Prejudice in Politics: Group Position, Public Opinion, and the
Wisconsin Treaty Rights Dispute. Harvard University Press, 2006; Marcus, George E., John L. Sullivan, Elizabeth
Theiss-Morse, and Sandra L. Wood. With Malice Toward Some: How People Make Civil Liberties Judgments.
Cambridge University Press, 1995; Davis, Darren W. Negative Liberty: Public Opinion and the Terrorist Attacks on
America. Russell Sage Foundation, 2007

122hero, Rodney E. Faces of Inequality: Social Diversity in American Politics. Oxford University Press, 1998
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more restrictive, or adverse to, the minority papiohs. According to this theory we would
expect that states falling into those two categoaad primarily those categorized as

heterogeneous, would enact more strict drug seimigpolicies.

There are also theories that focus on crime @tesdrug use as a catalyst for the passage
of strict drug sentencing laws. For example, sangeie that states that experience an increase in
visible drug use will be more likely to pass stdectig sentencing laws and to implement the
policies aggressivel}® Many argue that states with large minority popates are particularly
strict in focusing on crime rates, and visible dusg, which are often mistakenly associated with
minority populations. Again, this would mean tetdtes with large minority and immigrant
populations will be attentive to visible drug uaad will enact correspondingly harsh drug

sentencing policies.

There is, however, another possibility that mustdsted, specifically the possibility that
increased diversity in a state will lead to dedorgprepresentation and less strict drug sentencing
laws. It is well known that minority populationave borne the brunt of the consequences of
strict drug sentencing lawé! Minorities, primarily blacks, have received disgtaly harsh
sentences as a result of the war on drugs. Waiileeaces for all drug offenders have increased,
the increases have been particularly large for nityoffenders. It has also been argued that
descriptive representation can correspond witretteectment of policies that are favorable to the

group that is represented, in this case blackd.atidos'* Hero and Tolbert find that Latino

123 Meier, Kenneth J. “The Politics of Drug Abuse: Laws, Implementation, and Consequences” The Western

Political Quarterly, Vol. 45, No. 1 (Mar., 1992)
124 . . .

www.ajp.usdoj.gov/bjs/
125 Hero, Rodney E. and Caroline J. Tolbert. “Latinos and Substantive Representation in the U.S. House of
Representatives: Direct, Indirect, or Nonexistent?” American Journal of Political Science, Vol. 40, No. 3 (Aug.,
1995); Cameron, Charles, David Epstein, and Sharyn O’Halloran. “Do Majority-Minority Districts Maximize
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legislators were more likely to enact legislationissues salient to Latinos, thus providing
substantive representation for this constitueriaycircumstances where minorities are able to
consolidate political power, their presence inéangimbers may result in policies that are

favorable to minorities or immigrant&®

It is likely that an increase in minority poputats, and immigrant populations, will lead
to greater numbers of minorities in the state lagises. The possibility follows, that minorities
in state legislatures will be sensitive to the igtpaf the war on drugs on minority communities,
and will seek to enact legislation favorable tostagommunities. In the case of drug sentencing
laws, this means that minority legislators shouldlpfor amendment of strict drug sentencing

laws in favor of less strict policies.

This chapter addresses the following questionitai®s with large minority and
immigrant populations enact more harsh sentenantigies? | hypothesize that states with large
minority and immigrant populations enact sentengalicies that are more strict than states with
smaller minority and immigrant populations. | afgesent the competing hypothesis, that states
with large minority and immigrant populations wihve more descriptive representation and less

strict drug sentencing laws.

Substantive Black Representation in Congress?” The American Political Science Review, Vol. 90, No. 4 (Dec., 1996);
Lublin, David. “Racial Redistricting and African American Representation: A Critique of ‘Do Majority-Minority
Districts Maximize Substantive Black Representation in Congress?’” The American Political Science Review, Vol. 93,
No. 1 (Mar., 1999)

126 Meier, Kenneth J. The Politics of Sin: Drugs, Alcohol, and Public Policy. M.E. Sharpe, Inc., 1994

90



B H1: States with large minority populations as ecpetage of state population will enact
more strict drug sentencing laws.
B H2: States with large immigrant populations agecentage of state population will
enact more strict drug sentencing laws.
B = H3: States with large minority/immigrant populatiril have more descriptive
representation in state legislatures, and less sknug sentencing laws.
State Drug Sentencing Policy: The Effects of Whit®iews of Minority Populations Versus

Influence From Within the Minority Groups

Much of the literature predicts that the majorippplation will see a minority population
as a threat, and will pass legislation that is eglvéo the minority population in an attempt to
control it. This type of legislation is seen asay to vitiate the “threat” posed by the minority
population to the majority population. Legislatienacted by the majority in an effort to control
the minority could come in the form of criminal lapand sentencing laws in particular.
According to these theories the majority populasbould pass drug sentencing laws that are

intended to control or incapacitate the threat gdsethe minority population.

It is possible that this desire to control minopiypulations played a part in the War on
Drugs and its initial efforts to legislate strietngences for many drug offenses. The legislation
passed in response to the War on Drugs imposedat@gdgrison sentences for many offenses
and lifetime probation for others. It quickly bewa clear that minority populations bore the
brunt of these policies in the form of long prisentences. This was particularly true for black
offenders, as sentences for offenses involvingslmgst commonly associated with this group
were the most severe. Thus, if the majority pojparheenacted the policies of the war on drugs

in an effort to control the minority population gitfectively achieved this goal. This result
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should bear out most clearly in states with largeonity populations, as these states should

enact the most strict sentencing policies.

But there is an additional element that beanstsgr in the analysis of state
policymaking in the war on drugs. That elemerihespossibility that increased numbers of
minorities in any state will likely result in in@sed numbers of those minorities being elected to
public office. This in turn, should lead to deptiie representation for the minority groups,
which should result in legislation that is favomkd those groups’ Therefore, if the white
majority has legislated strict sentencing laws thgparately punish minority drug offenders,
subsequently elected minority legislators will péishlegislation that counters that disparate
impact in favor of the represented minority groups effect, while initial increases in minority
populations lead to legislation that is unfavorabl¢éhose groups, further increases in those
populations should lead to increased descriptipesgentation and legislation that is favorable to
the minority groups. As will be demonstrated ina@ters 6 and 7, this appears to have been the
case in both Michigan and New York. During theaésiton of the War on Drugs both states had
diverse populations and both passed some of thehmaosh drug sentencing laws in the nation.
Later, during the de-escalation, both states coatrio have diverse populations and although
legislators and others calling for reform did neplécitly do so based on racial disparities, this

concern was clearly present when the laws were detkn

Accordingly, state legislatures that are predontiyamhite in states with large minority
populations should enact strict drug sentencinglaBut legislatures in states with increasingly

large minority populations will have a greater oteanf having minority representatives, and

127 Representation and Backlash: The Positive and Negative Influence of Descriptive Representation. Donald P.

Haider-Markel, Legislative Studies Quarterly, Vol. 32, No. 1 (Feb., 2007), pp. 107-133
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therefore should pass legislation that is lesststiowever, this may not be true in regards ko al
minority groups, depending on public opinion amémgse groups in relation to the War on
Drugs. In particular, opinion regarding the Warlinugs among the black population is perhaps
more complex than among other racial and ethnigmgo At the beginning of the War on Drugs
prominent members of the black community suppatttecharsh policies as a way to deal with
the problem of drug use and related crime withe@rtbommunities. However, as the years
passed under the harsh policies it became cletblidek offenders had borne the brunt of the
policies, in the form of disparately long prisom&mces. As a result, most in the black
community, while desiring a solution to the rampdintg use and selling that often plagued their
neighborhoods, also wanted to reform the polidies had effectively created a greater problem

— the mass incarceration of black offenders.

When the War on Drugs was in its infancy organaaticatering to black people, as well
as some prominent black figures, came out in supggdhe War on Drugs. For example, in the
late 1980s, the NAACP (National Association for Aw/ancement of Colored Persons) placed
fighting drug problems and supporting punishmentfag offenders high on its policy
agendd?® Similarly, the Congressional Black Caucus gasesiipport to the War on Drugs and
candidates who supported it. While the Caucuseatdor a focus on the causes of drug use and
abuse as well as strict punishment for drug offesydedid ultimately lend its support to the

general principles of the War on Drugs. The Congressional Black Caucus even agreed to

2% The New York Times, September 11, 1988, The Nation: Civil Rights Groups Are Redefining Their Job, by Isabel

Wilkerson.
129 The Associated Press, September 14, 1989, Jackson Calls for War on Poverty with War on Drugs, by William M.
Welch.
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campaign on behalf of presidential candidate Dushkised on his promises to aggressively

prosecute the War on Drutﬁ’.

Jesse Jackson, a prominent black public figuse, @ime out strongly in support of the
War on Drugs in the late 1980s. He campaignedesggrely for anti-drug programs and took
credit for raising the issue of drug abuse to dpedf both parties’ agenda¥- He also played a
part in encouraging the Congressional Black Catmgsipport the War on Drugs by speaking at
one of their meetings? Jackson also praised President George H. W. Beshuse he would

engage in a comprehensive War on Drugs, and Jacifed his help in this endeavi?.

The advocacy of these powerful organizations ardip figures in favor of the War on
Drugs most certainly had an impact on public opiramong black Americans. Therefore, we
would expect that public opinion among blacks riearbeginning of the War on Drugs, during
this public advocacy, would be generally high. sTlould likely lead black legislators to
support the enactment of strict drug sentencingigsl in their states at the beginning of the War
on Drugs. However, several years into the War oug® and the policies that resulted from it, it
became clear that racial minorities, in particlliacks, were disparately impacted by the
policies. As these disparate impacts became dleese organizations and public figures began
to remove their support for the War on Drugs arlbfoaamended policies that would not have

racist outcome&* We would expect that this would cause a shifitiblic opinion among

3% The Associated Press, September 17, 1988, Dukakis Says Stepped Up Drug Enforcement Would Pay for Itself, by

William Welch.

131 United Press International, June 15, 1988, Buch, Dukakis Fight Political War on Drugs, by E. Michael Myers.
The Associated Press, September 14, 1989, Jackson Calls for War on Poverty with War on Drugs, by William M.
Welch.

133 The Associated Press, December 1, 1988, Jackson Sees ‘Qualitative Change’ Between Bush and Reagan,
Washington Dateline.

3% The Houston Chronicle, October 19, 1995, House Backs Stiff Drug Penalties: Sentencing Panel’s
Recommendation on Crack Laws Rejected, by Francis X. Clines.
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blacks in the direction of a decreasing level gffgurt for the War on Drugs and its harsh
policies, which in turn would cause black legistatto support the enactment of less strict drug

sentencing policies.

Another group that may exhibit unusual complegiigLatinos. In recent years the
nation has been preoccupied with immigrants tdthited States, and particular attention has
been paid to Latino immigrants. As the largestarity groups and approximately 44% percent
of the immigrant populatioft® Latinos have been associated with general lawésssand
criminal behavior*® As a result, a large presence of Latinos anchbdthmigrants in any state,
and particularly those with few or no Latinos i state legislature, should be expected to lead
to the enactment of strict drug sentencing lawst & the Latino population has grown in many
states, it has likely gained representatives irstate legislatures. This should lead to increased
descriptive representation, and correspondinglggs strict drug laws in states with Latino
legislators. Therefore, despite the tendency foitevegislatures to pass strict drug sentencing
laws in an effort to control the Latino and immigr@opulation, Latino legislators can
counteract this tendency by advocating for legmhatavorable to their group and developing a

majority coalition in support of the legislation.

It thus becomes clear that variations in statg dentencing policy-making and its
interaction with minority groups is more compleahpredicted by the existing literature.
While it may be true that predominantly white Idgjisres in states with large minority
populations pass strict drug sentencing laws,aukhnot necessarily hold true that as those

minority populations increase as a percentageeotates’ populations the drug sentencing laws

3> United States Census Bureau, American Community Survey, 2011.

Overrepresentation and underrepresentation of African Americans and Latinos as lawbreakers on television
news. TL Dixon and D Linz, Journal of Communication, Volume 50, Issue 2, pp. 131-154, June 2000
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will get more strict. Rather, as the minority plgtions increase, descriptive representation in

the state legislatures should increase, and dmigrseing laws should become less strict.

The Complexities of Race in the Legislature and thBopulation: a Statistical Analysis of

the Impact of Race on the Strictness of State Dru§entencing Policies

This chapter studies the nuances of how punishmehe United States criminal justice
system varies according to minority and immigrdatus. For purposes of this chapter | focus
on state sentencing laws for drug offenses. Thepter analyzes state drug sentencing policies,
and how the ethnic and racial composition of tla¢estand regions of the United States impact
the criminal justice policies to which lower clagszens, in particular minorities, are subject.
The time period studied begins and ends at twotpdivat are relevant to the War on Drugs. The
first point is near the beginning of the War on @5u1985. The second point is 2002, as that is
the most recent year for which | have comprehengita on state drug sentencing polici€s.

The chapter also looks at how state drug sentemqmhges are impacted by racial diversity in
state populations as well as state legislatur@ecifically, | analyze whether more diverse state
populations lead to more or less harsh senten@hgigs, and whether more diverse state

legislatures lead to more or less harsh sentermoiigies.

Specifically, I look at state drug sentencing @iek and their impacts on class and
minority groups in the context of Rodney Hero’saheabout social diversity in American
politics. In this chapter | test Hero’s theorydgyplying it to state drug sentencing policy, which

| analyze by looking at the states as they fabl idero’s categories. In addition to categorizing

7 When new data become available | plan to update this chapter to include more recent years which will allow for

analysis of more recent changes to drug sentencing laws. The time frame analyzed here does include the years of
the reforms to Michigan’s drug sentencing laws, but does not include the final years of the reforms to New York’s
drug sentencing laws (2007).

96



states according to Hero’s theory, | control farusnber of other state level variables. These
variables include income levels in the states, atioic levels, and immigrant population. As the
study focuses on minority and immigrant populatjdrdefine the minority and immigrant
variables as the total number of blacks, Latinag, immmigrants in each state as a percentage of

the state’s population.

The data used to test the hypotheses were gathiirerad variety of sources and
compiled into one data set. The data are primadipposed of population and demographic
information for each state from 1979 through 2G@2well as information regarding state
immigrant populations. The demographic informaiiociudes median household income,
education, and minority populatidff Additionally, data was collected regarding the
composition, in terms of race and gender, of etate’s legislature during the time period in
question> Finally, a measure of the strictness of eacke'stalrug sentencing laws and the
change in those laws over the time period studiasl wcluded. Each type of data and the

corresponding variables will be discussed in dé@libw.

Three dependent variables were created usingataeregarding state drug sentencing
laws. The firststrictness of drug sentencing policy 2062ptures the level of strictness of each
state’s drug sentencing laws in 2002, the secstnidiness of drug sentencing policy in 1985
captures the level of strictness of each stateig dentencing laws in 1985, and the thattnge
in strictness of drug sentencing policgflects the change in each states level oftsass in

drug sentencing laws, if any, from 1985 to 2002brif explanation of the coding for the level

%% The source of the data regarding median household income, education, and minority populations is the United

States Census Bureau website.
3% The data for the racial and gender composition of each state’s legislature was provided by Rene Rocha,
University of lowa.
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of strictness of drug sentencing laws for each yethbe provided before each individual

variable is explained.

The source of the drug policy levels for each statehe year 2002 is Impacteen, an
organization that studies the effects of the crahjustice system on American youth.
Impacteen conducted a study on state drug sentglasars in 2002 and produced a report
entitled lllicit Drug Policies: Selected Laws fraime 50 State¥® The report provides drug laws
for each of the 50 states and the District of Cddian{D.C.), regarding both sales and possession
of cocaine, marijuana, methamphetamine, and ecstemyeach crime, the report provided
information on whether the state has a mandatomymmuim sentence, the maximum sentence,
and financial punishment. Also provided for eatziesis whether or not the state has laws for

legalized medical marijuana.

The information provided in Impacteen’s report wiaed to create a dependent variable
which measures the drug policy level of each stateyhere the state’s drug policy falls on a
range of strictness. The drug policy level varaiolr 2002 $trictness of drug sentencing policy
in 2002 was created based on the selected drug lawsbfstate. The variable ranges from 1-5
with 1 representing the states with the leasttdtinigg policy and 5 representing the states with
the most strict drug policy. Each state was assignnumber, from 1-5, according to how strict
the state’s drug policy is. This was determinecbsessing whether the state has mandatory
minimum sentences for the selected drug offensesifao for how many of the drug offenses.

Also taken into account was whether or not theedtas a law for legal medical marijuana.

19 This study was published in 2002 based on data collected during the preceding year, while the survey used in

conjunction with the state data was conducted in 1999. To be sure that the state laws reflecting drug policy levels
for the states coincides with the laws in effect at the time the survey was conducted, | verified that in most states,
the laws had not changed between 1999 and 2002, and adjusted the drug policy level accordingly for those states
which did see changes during that time period.
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A similar process was undertaken to create thg galicy level variable for 1985. The
source of the drug policy level variable for 198&idata set that includes drug laws for the 50
states, regarding both sales and possession glarai narcotics, and enhanced penalties for
cocaine and heroitf! The data set includes information on whether state has a mandatory
minimum sentence for each offense, the maximunesest and financial punishment. The data

set also contains information on whether or notstiage has laws for legalized marijuana.

The information provided in this data set was usecteate the second dependent
variable gtrictness of drug sentencing policy in 198hich measures the drug policy level of
each state in 1985, and where the state’s drugypfalls on a range of strictness. The drug
policy level variable for 1985s{rictness of drug sentencing policy in 198&s created based on
the selected drug laws of each state and is coxketle like the drug policy level variable for
2002 ¢trictness of drug sentencing policy in 2D0Zhe variable ranges from 1-5 with 1
representing the states with the least strict gaalgy and 5 representing the states with the most
strict drug policy. Each state was assigned a mupfitom 1-5, according to how strict the
state’s drug policy is. This was determined byassg whether the state has mandatory
minimum sentences for the selected drug offensebkifao for how many of the drug offenses.
Also taken into account is whether or not the dtaie a law for legal medical marijuana and

whether the state has enhanced penalties for @oaineroin.

Although the data relied on for the 2002 drug polevel variable, and the data relied on

for the 1985 drug policy level variable do not @ntinformation on identical offenses, it was

! This data set was provided by Kenneth J. Meier, and was the basis of his book, The Politics of Sin: Drugs,

Alcohol, and Public Policy, M.E. Sharpe, Inc., 1994. Meier’s source for the state drug sentencing laws included in
the data set was A Guide to State Controlled Substance Acts, Washington, D.C., National Criminal Justice
Association, February, 1988 by Gwen A. Holden et al. Meier’s source for marijuana laws was the National
Organization for the Reform of Marijuana Laws, published in The Office of Justice Programs (1988: 112-115).
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possible to create two variables for the two ddfdéryears that are directly comparable. This is
possible because the range of drug policy stristirebased on numbers of mandatory minimum
sentences, and whether there are increased psrfaltieeroin and cocaine for the 1985 variable,

as well as the presence or absence of legalizeijuianaa in each state.

The third dependent variablghange in strictness of drug sentencing pohests created
by measuring the change, if any, in drug policyelevor each state between 1985 and 2002. For
example, if a state scored a 2 on the drug poéioge for 1985, and then scored a 5 for 2002, the
state would be assigned a value of +3 for the kchange in strictness of drug sentencing
policy. If, however, a state scored a 4 on the drugpotinge for 1985 and then scored a 3 for
2002, the state would be assigned a value of -thiowvariablechange in strictness of drug
sentencing policy Finally, if a state received the same scoreherdrug policy range for 1985
and 2002, the state would be assigned a valudarft@e variablechange in strictness of drug
sentencing policy The largest change possible for any state swhiiable is plus or minus 4, as

a change from 1 to 5 or 5 to 1 is the largest psgump in score.

To analyze the data at each point in time, 19852802, as well as the change over time,
twenty five independent variables were createde iildependent variables can be discussed in
groups, as each type of independent variable amthree variables: one for 1985, one for 2002,

and one to capture the change from 1985 to 2002.

The first set of independent variables is basegad&cted minority populations. Minority
populations measured in this data set are black.atido populations in each state. The
analysis of minority populations is limited to tleasvo groups because they are the two minority

groups that have experienced the most disparatadngs a result of harsh drug sentencing
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policies of the war on drugs. For each of the migwariables, the minority population is
measured as a percentage of the entire state piopuld here is a variable reflecting the black
population of each state for 1985 and 20f)dack populationand one measuring the change in
each state’s black population from 1985 to 2@bnge in black populatiot? Similarly, there
are three variables capturing the Latino populatireach state, includingatino population
which reflects the Latino population in each statel985 and 2002, anthange in Latino
population which reflects the change in the Latino populaiimeach state from 1985 to

20023

The next set of independent variables reflectsibe of the immigrant population in
each state. The size of the immigrant populatiosach state is measured as a percentage of the
state’s entire population. The first and seconthe$e variablesmmigrant populationreflect
the immigrant population in each state for 1980 20@2** The third,change in immigrant

population reflects the change in immigrant population intestate from 1985 to 2032

The next two sets of independent variables capstoinge basic demographic information
about the state populations, specifically mediamskebold income and education level. The first
set is related to the median household incomedoh state. The first and second of these

variablesaverage incomereflects the median household income for eadk #1a1979*® and

2 The change in black population is the difference between the percentage of each state’s population that was

black in 1985 and the percentage that was black in 2002.

" The change in Latino population is the difference between the percentage of each state’s population that was
Latino in 1985 and the percentage that was black in 2002.

% Data for immigrant population as a percentage of each state’s population for 1985 were not available, so the
closest year possible, 1980, was used.

" The change in immigrant population is the difference between the percentage of each state’s population that
was immigrant in 1980 and the percentage that was immigrant in 2002.

1%® Data for median household income for each state for 1985 were not available, so the closest year possible,
1979, was used.
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1999 The third,change in average incomeeflects the change in median household income
for each state from 1979 to 1999. The variableasueng education level is the percentage of
each state’s population that has earned a collegesd or higher. The first and second of these
variables percent population with BAeflects the percentage of each state’s populdtiat had

a college degree or higher in 198tand 2000:*° The third,change in percent population with
BA, reflects the change in the percentage of eat&staopulation that had a college degree or

higher from 1980 to 2000.

The next three sets of variables measure the pres#rwomen, blacks, and Latinos in
each state’s legislature in 1985, 2002, and thagd& each from 1985 to 2002. The first set
captures the percentage of each state’s legislatumposed of women. The first and second
variable in this setwyomen in legislaturereflects the percentage of each state’s legigatu
composed of women in 1985 and 2002. The tizindnge in women in legislatyreeflects the
change in percentage of each state’s legislaturgposed of women from 1985 to 2002. The
next set of variables captures the percentageobf €ate’s legislature composed of blacks. The
first and second variablblacks in legislaturereflect the percentage of each state’s legisatur
composed of blacks in 1985 and 2002. The tliindnge in blacks in legislatureeflects the
change in the percentage of each state’s legislammposed of blacks from 1985 to 2002. The
final set of variables in this category capturebecentage of each state’s legislature composed
of Latinos. The first and second varialllatinos in legislaturereflect the percentage of each

state’s legislature composed of Latinos in 198520@P. The thirdghange in Latinos in

%7 Data for median household income for each state for 2002 were not available, so the closest year possible,

1999, was used.

%8 Data for the percentage of each state’s population that earned a college degree or higher for 1985 were not
available, so the closest year possible, 1980, was used.

% Data for the percentage of each state’s population that earned a college degree or higher for 2002 were not
available, so the closest year possible, 2000, was used.
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legislature reflects the change in the percentage of eatéistagislature composed of Latinos

from 1985 to 2002.

The final independent variableero/state diversity leveils based on Rodney Hero’s
categorization of the states by the racial andiettmmposition of their respective
populations>® Hero created these categories as a way to sagig sliversity in the states and
whether levels of diversity impact public policyhe variable includes three categories, one for
each of Hero’s categories. States falling intofifee category, homogenous, are coded as 1.
States coded for this category are those havingreaply white population, with small minority
and small white ethnic populations. States fallinig the second category, bifurcated, are coded
as 2. States coded for this category are thosadpawelatively large minority population, a
large white population, and a small white ethnipydation. States falling into the third
category, heterogeneous, are coded as 3. Thigargtmcludes states that have large minority
populations, large populations of white ethnics] aroderately large white populations. These

are the states with the most diverse populations.

The Impact of Race in the Population and Race in @ Legislature are More Complex Than

the Literature Predicts

The first model is a regression on the dependeraia for the change in strictness level
of drug sentencing laws from 1985 to 2002. Inctuohethis model are all of the corresponding
independent variables accounting for change in gadhble over time. These includeange
in black population, change in Latino populatiohaage in immigrant population, change in

average income, change in percent population wah &ange in blacks in legislature, change

% Hero, Rodney E. Faces of Inequality: Social Diversity in American Politics. Oxford University Press, 1998
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in Latinos in legislatureandchange in women in legislaturélso included is the independent
variablehero/state diversity levelvhich controls for the level of diversity of easfate’s
population, or whether the state’s population isibgenous, bifurcated, or heterogeneous. The

results of this model are reported in TABLE 2.
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TABLE 2. Effects for the Determinants of Change inDrug Strict Level*

Variable Coefficients and Standard Errors Betas

change in black population -.254 -.169
(.312)

change in Latino population 240 327
(.227)

change in immigrant population -.123 -.220
(.180)

change in average income .000 .032
(.000)

change percent population with BA -.014 -.018
(.182)

Hero/state diversity level -.374 - 177
(.367)

change blacks in legislature 147 277
(.099)

change Latinos in legislature -.051 -.084
(.117)

change women in legislature .063 .200
(.054)

N: 50

Data Source: Frost Drug Data

Note: this data represents the universe on semigtenivs for all fifty states, therefore coefficiesdtimates are
believed to be the real effects, not based on sampl

* Dependent variable = change in degree of strggra# drug sentencing laws 1 — 5 (1 = lax; 5=sgvere
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Because this chapter analyzes state level dategaéssion models conducted here
utilize the entire universe of cases (N = 50), eathan a sample of cases. As a result,

significance levels are not important, and arerapbrted here.

The results of the first regression model largelgport the hypothesis that as minority
populations increase, levels of strictness of dgrrgtencing laws decrease. The independent
variable for change in black populatiarthénge in black populatiorhas a sizeable negative
coefficient, indicating that as black populatiormvé increased, drug sentencing laws have
become less strict. Similarly, the variable foarfe in immigrant populatiorctjange in
immigrant populatiohhas a sizeable and negative coefficient, indicgtinat as immigrant
populations increase, drug sentencing laws becestestrict. Even more important is the
variable signifying the diversity of a state’s ptaiion (hero/state diversity level Recall that
this variable is coded 1 for states that are moghige, up to 3 for those states that are most
racially and ethnically diverse. The coefficieot this variable is large and negative, indicating
that as state populations become more diverse, dtay sentencing laws become less strict.
The only variable that refutes this hypothesisiesvariable for the Latino populatiooh@nge in
Latino population. This variable has a large positive coefficiemdicating that as the Latino

population grows, state drug sentencing laws beaoore strict.

The results on the part of the hypothesis relaiatkescriptive representation are mixed.
This part of the hypothesis predicted that as niiyp@nd immigrant populations increase,
descriptive representation will also increase, ltegyin policies favorable to those populations,

specifically less strict drug sentencing policid$e variable accounting for blacks in the
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legislatures¢hange blacks in legislatuyéas a coefficient that is positive, indicatingtth
increased numbers of black legislators correspunitismore strict drug sentencing laws. This
could be a result of the fact that black publiaifgs and organizations supported the war on
drugs and the strict policies associated withTie variable accounting for Latinos in the
legislatures¢hange Latinos in legislatuyehowever, is negative, although not very sizeable
This indicates that as the number of Latino legiiskaincreased, drug sentencing laws became
less strict. This could be a result of the desim@representation leading to laws that are
favorable to the represented groups, in this casmds. The variable for women in state
legislatures¢hange women in legislatyrandicates that an increase in women legislators
corresponds with more strict drug sentencing lalse variables for income and education

show little to no predictive impact.

The second model is a regression on the dependeabie for the strictness level of
drug sentencing laws in 1988&tiictness of drug sentencing policy in 1R8cluded in this
model are all of the corresponding independentbées for 1985, or the closest year for which
data were available. These variables incloldek population, Latino population, immigrant
population, average income, percent population Bi#&0, blacks in legislature, Latinos in
legislature, women in legislaturandhero/state diversity levelThe third model is a regression
on the dependent variable for the strictness levdrug sentencing laws in 200&rictness of
drug sentencing policy in 20R2Included in this final model are all of the m@Bsponding
independent variables for 2002, includivigck population, Latino population, immigrant
population, average income, percent population \Bi#q blacks in legislature, Latinos in
legislature, women in legislaturandhero/state diversity levelThe results of the second and

third models are reported in TABLE 3.
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TABLE 3. Effects for the Determinants of Strictnes of Drug Sentencing Policy in 1985
and Strictness of Drug Sentencing Policy in 2002.*

1985 2002
Variable Coeff. & Std Errors  Betas Coeff. & Stddts Betas
black population -.016 -.141 .006 .043
(.035) (.072)
Latino population .105 .688 252 1.496
(.085) (.092)
immigrant population -.151 -.467 -.096 .366
(.092) (.078)
average income -.000 -.111 -.000 -.075
(-000) (.000)
percent population  .059 151 3.05 146
with BA (.092) (.092)
Hero/state diversity .118 .086 -.272 -.145
level (.275) (.347)
women in .039 222 -.073 346
legislature (.034) (.039)
blacks in 136 .567 .040 183
legislature (.071) (.104)
Latinos in -.119 -.533 -.256 186
legislature (.110) (.094)

N: 50

Data Source: Frost Drug Data

Note: this data represents the universe on semigtenivs for all fifty states, therefore coefficiedtimates are
believed to be the real effects, not based on sampl
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* Dependent variable = degree of strictness of demgencing laws 1 — 5 (1 = lax; 5=severe)

The results of the second and third models alpp@t H3, and are particularly
interesting. Recall that the model uses the entireerse of cases, all fifty states, and so
significance levels are not important and not reggtbhere. Viewing the results of the models
side by side allows for comparison. In 1985, amease in the black population corresponded
with less strict drug sentencing laws. In 2002yéeer, an increase in the black population
corresponded, although not by a large number, mithe strict drug sentencing laws. Again,
this could be a result of the support for the WaiDougs by black leaders and organizations. In
both years, as the Latino population increasedy demtencing laws became more strict. This is
likely a result of the “threat” posed by Latinosddratino immigrants to the majority white

population.

The particularly interesting results, however, fatend in the variables accounting for
immigrant populations, the diversity of the statgplations, and the composition of the state
legislatures. For both 1985 and 2002 an incraas@mority populations corresponded with less
strict drug sentencing laws. This could be becauseased minority populations lead to
increased descriptive representation in the legisda. For 1985 the variable accounting for the
diversity of state populationeero/state diversity leveindicates that an increase in the diversity
of a state’s population corresponded with moretsthiug sentencing laws. This would not be
surprising if the existing literature on the preseonf minority populations leading to more strict
drug sentencing laws holds true. However, thisabde in 2002 has a large negative coefficient.
This means that by 2002, in states with more deseapulations, drug sentencing laws became

less strict.
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Among the variables capturing the compositiontafeslegislatures are some interesting
results. For the variable accounting for the petage of women in state legislatures in 1985
(women in legislatune an increase of women legislators correspondedstmall increase in the
level of strictness of state drug sentencing laims2002, however, the coefficient for that
variable is negative, indicating an increase in warlegislators corresponding with less strict
drug sentencing laws. The variable accountindfacks in the legislaturebl@cks in
legislaturg, however has a positive, although small in 2@@2fficient in both 1985 and 2002,

indicating an increase in black legislators coroegiing with more strict drug sentencing laws.

Particularly interesting, however, is the variabbeounting for Latinos in state
legislaturesl(atinos in legislaturg For both 1985 and 2002 this variable has eelaepative
coefficient, particularly in 2002. These resuitdicate that as the percentage of Latinos in the
state legislatures increased, drug sentencing@eame less strict. This finding is particularly
interesting in light of the findings on Latino pdations. For both years, as the Latino
population increased, drug sentencing laws becaare strict. However, also for both years, as
immigrant populations increased, as state populatieecame more diverse, and as the numbers
of Latino legislators increased, drug sentencimngslaecame less strict. This could have
something to do with increasing attention to imrargrpopulations in the United States, and the

tendency to associate the concept of ‘immigrantsi watinos.

In recent years immigration has been portrayea @®blem that must be addressed. The
portrayal of immigration as a problem has been pamied by images of Mexicans and other
Latinos entering the United States in large numkeerd accounting for increasingly large
percentages of the populations of many statesrefdre, it is not surprising that the increased
presence of Latinos in state populations correspanth more strict sentencing laws, as Latinos
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and their growing numbers are seen by many asatthiThe perceived threat posed by an
increasing Latino population is addressed by angit to control the population through drug

sentencing laws.

This attempt at control, however, appears to hmtyacted by the descriptive
representation of Latinos in the state legislatulesreased immigration creates growing Latino
populations, which in turn creates a larger podlatino political candidates, and ultimately
representatives. Once Latinos gain an increaseskepce in state legislatures, they use their
position and power to help enact legislation tedawvorable to their Latino constituents, in this
case in the form of less strict drug sentencingslaivhis hypothesis, and developing theory, is

born out by the data and the models tested above.

Complex Causes of Drug Sentencing Policy Shifts

The findings in this chapter are interesting angartant, as they contradict much of the
existing literature. Rather than replicating @rgtheory, this chapter is more consistent with
the overall findings of this dissertation. It iear that there is more complexity to the causes of
changes in state drug sentencing policy. The asangnnot be attributed solely to attempts of
the majority to control the black and Latino mini@s. Instead, it appears that there are other
factors at play, including increased descriptiyr@sentation in state legislatures, which likely
interact with the budget woes encountered by thiestas a result of the increased rates of

incarceration caused by the harsh sentencing pslici

According to the literature reviewed above, theliiigs should have revealed harsher
drug sentencing laws in states with large minaitg immigrant populations. This, however,

was not the case. Although large Latino populaticorresponded with strict drug sentencing
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laws, more important was the fact that increasdahbgresence in the state legislatures and
increased immigrant populations corresponded weshk ktrict drug sentencing laws. This
supports the literature on descriptive represesmatvhich argues that legislators from a

particular demographic group are likely to enagtdiation favorable to that group.

Further, the findings regarding Latino populatiognsmigrant populations, and Latinos in
the legislatures appear to reflect current attsuggarding the debate on immigration in the
United States. An association of immigrants wittihos corresponds with strict drug
sentencing laws in states with large Latino popoiet. However, as immigrant populations
increase, states become more diverse, and mirsogiteerepresented in the state legislatures, the
tendency to enact harsh legislation is counteraatedinstead we find less strict drug sentencing
laws. This is a new finding and suggests that nityyand immigrant populations are
experiencing a previously unknown and unstudieatieiship with state legislatures. The

existing literature should be updated with furtsterdies.

New York and Michigan, which will be addressed é&tail in the following chapters, also
exhibit the trends found here. Both states pasggdmely harsh drug sentencing laws in the
beginning of the War on Drugs. Both states hagelaninority populations, some of which
supported the policies of the War on Drugs. Latewever, both states amended their drug
sentencing policies to be much less strict, amlatear that concern for minority offenders, as
well as budget concerns, in large part lead tach@nges. This is likely due to increased

involvement and possibly increased descriptiveasgmtation for minorities in those states.

These novel findings are an important contributmthe literature on crime and racial

minorities. They suggest that the findings inéhesting literature should be reassessed and a
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more complete an accurate picture of the politizsosinding crime and racial minorities should
be revealed. Although it is clear that the curteebries regarding attempts to control a
perceived threat posed by racial minorities throsigict crime legislation may be accurate to a
point, they do not provide a complete explanatmmwhat is likely a much more complex
political process. This chapter takes great sridgproviding a theory that accounts for these

complexities.

This chapter further constitutes an important gbuation to the existing literature on
immigration, as well as general policy making ktierre. The findings revealed here suggest that
these otherwise disparate areas of the politicahse literature should be utilized in conjunction

to facilitate a more thorough and complete theors very complex policy area.

The context of the War on Drugs and state drugeseirig laws provides a rich field for
studying state policy-making. This chapter illastss the relationship between crime policy, race
in the population, and race in the state legistatonsidered alongside the chapters on New
York and Michigan, we see a clearer picture of ltlb@se factors interact with the budget crisis
experienced by states that enacted the harsh serggolicies of the War on Drugs. While the
budge is the most cited reason for the need fangdan state drug sentencing policies, it is clear
that race is a factor as well. It is likely thiag treason for the lack of explicit reference tceras
a reason for change is the controversial natureesftioning race as a factor in policy-making.
This is particularly true in a policy area like théar on Drugs, where minorities have so clearly

been discriminated against by past policies.
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APPENDIX A

TABLE 4. Effects for the Determinants of Drug Strict Level in 1985 and Drug Strict Level
in 2002 (Excluding Hero/State Diversity Variable).*

1985 2002
Variable Coeff. & Std Errors  Betas Coeff. & Stddts Betas
black population -.015 -.130 .012 .077
(.035) (.071)
Latino population .094 .616 .259 1.536
(.081) (.092)
immigrant population -.132 -.409 -.109 416
(.080) (.076)
average income -.000 -.098 -.000 -.112
(.000) (.000)
percent population  .060 155 3.04 118
with BA (.091) (.090)
women in .041 233 -.070 -.336
legislature (.034) (.039)
blacks in 144 .603 .020 .090
legislature (.067) (.101)
Latinos in -.104 -.467 526 -1.227
legislature (.103) (.093)

N: 50

Data Source: Frost Drug Data

Note: this data represents the universe on semigtenivs for all fifty states, therefore coefficiesdtimates are
believed to be the real effects, not based on sampl

* Dependent variable = degree of strictness of demencing laws 1 — 5 (1 = lax; 5=severe)
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TABLE 5. Effects for the Determinants of Drug Strict Level in 1985 and Drug Strict Level
in 2002 (Excludingblack population, Latino population variables).*

1985 2002
Variable Coeff. & Std Errors  Betas Coeff. & Stddts Betas
immigrant population -.061 -.188 .057 .220
(.059) (.058)
average income -.000 -.027 -.000 -.093
(-000) (.000)
percent population  .045 116 7.00 .019
with BA (.089) (.093)
Hero/state diversity -.009 -.006 673 -.196
level (.259) (.366)
women in .042 239 -.050 -.237
legislature (.032) (.039)
blacks in 126 527 .049 225
legislature (.045) (.039)
Latinos in .014 .062 -.020 -.094
legislature (.034) (.038)

N: 50

Data Source: Frost Drug Data

Note: this data represents the universe on semigtenivs for all fifty states, therefore coefficiadtimates are
believed to be the real effects, not based on sampl

* Dependent variable = degree of strictness of demencing laws 1 — 5 (1 = lax; 5=severe)
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Chapter 6

New York

Introduction

At the forefront of the War on Drugs and the puskertact mandatory minimum
sentences for drug offenses was the state of Naw. Ybhe trajectory of the politics
surrounding New York’s policies under the War ou@s illustrates the interplay of factors that
lead to the escalation and subsequent de-escatdttbe War on Drugs in general. Perhaps
most importantly, in New York we see the way tleater played a role as a motivating factor in
policy changes. During the escalation of New Ysrittug war policies, there was a clear effort
to inflame the public’s fear of crime, and an ageto link drug use to crime in general. During
this time, race was a factor in several ways. &aminorities were linked to crime and drug use,
and thus a perceived need to control this portiche@population was cultivated. On the other
hand, prominent members of the black community esged support of strict sentencing policies
as a method for curbing crime and drug use indbatmunity. At the same time, other members
of the black community attempted to limit the séyeof the policies. During the de-escalation,
however, there was very little explicit mentionrate as a catalyst for reform, despite the fact
that racial minorities had suffered severely digprtionate impacts of the policies. It seems
clear, however, that although race was rarely elflimentioned as an issue in the reform
movement that led to de-escalation, it was an itaodiuunderlying issue that intensified the need
for change. While most agreed that the policiesikhbe amended due to their failure to reduce
drug crimes and the cost created by increased eatesarceration, the racial disparities created

by the laws were so severe that they could noub@med.
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New York began to respond to what officials clainiedbe a rising drug problem in the
1960s and 1970s. The history of drug control eaimited States, even before the advent of the
official War on Drugs which began in the 1970sle@k a series of policies enacted largely to
vitiate a perceived threat from minority commurstisncluding Chinese, Blacks, and Latiros.
New York’s drive toward determinate sentencing arahdatory minimum sentences, however,
did not exhibit an explicit racial motivation. fRar, the apparent reasons for the push toward
the strict policies were varied and upon first glaseemingly unrelated to race. Upon further
examination, however, race was an underlying mbtxebehind the policies, although not
always explicitly employed. Officials in New Yorkere able to create a fear of this drug
problem and an associated fear of minority offeage@espite the fact that throughout the nation
crime rates have fallen while incarceration ramstioue to grow. The following chart from The
Sentencing Project illustrates the rising ratemcédrceration nationally from 1970 to 2002 and

the corresponding rise and then fall in crime ratesr the same period.

Figure 1

11 Provine, 2009; Bertram et.al., 1996
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FIGURE 5
INCARCERATION AND CRIME RATES
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New York experienced a 31 percent increase in drggts in 1972, creating a perceived
need for swift action on the part of the governniéhtThe state government, lead by Governor
Nelson Rockefeller, first created the Narcotics iktidn and Control Commission in 1967. This
commission was intended to help drug addicts owveectheir addiction, but the program was
eventually deemed too costly and ineffective. TNlesv York government then created the
Methadone Maintenance program, which also provdmkbtmeffective and was abandoned in
favor of creating alternative reforms. After thesdicy failures the New York legislature

responded to calls for stricter sentencing lawgifog offenders. In 1973 the legislature enacted

12 Gray, Madison. “New York’s Rockefeller Drug Laws.” Time. Thursday, Apr. 02, 2009
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what have become known as the Rockefeller Drug Lasgch mandated sentences of 15 years
to life for possession of four ounces of narco#ind for the sale of two ounces of narcotics. An
immediate result of the laws was an increase ig danvictions, and a huge increase in the
state’s prison population with racial minoritie®sg the biggest increase, but no corresponding

decrease in crime rates.

The period of years leading up to New York’s unpoEnted new drug sentencing
policies saw a range of support for the laws. Mianjew York, including the governor, the
legislature, lawyers, judges, and the public, irtipalar prominent members of the African
American community who were concerned about thatiegimpacts of drugs and crime among
blacks, saw a need for reform in the state’s damgescing laws. Although there was a
consensus in the need for change, there was niexeference to race or particular minority
groups in the calls for stricter drug laws in NewrlK. This is interesting in light of the findings
from the statistical analysis in Chapter 5. Theeital test for 1985 found that an increase in
the black population corresponded with less sthiag sentencing laws. However, just before
this the nation’s most strict drug sentencing lawese passed in New York. This is likely
because of the wide-ranging support for the lawd,the fact that among the supporters were
leaders in the African American community. Althbubere were some members of the Black
Caucus who cautioned against the laws and reconmedesithnges before their enactment as
discussed below, this coalition of support for ldn@s was strong enough to overcome any

positive effects of descriptive representationnfnorities.

The perceived need for change was reinforced bpdhienal government, which was
also calling for the adoption of strict new drugieacing laws, which were expected to stem the

rising tide of drug abuse in the nation. The mgebah national and in the state of New York,
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devoted increased coverage to the nation’s drugl@moand drew attention to its attendant
consequences, including a rise in crime in geneéBakch media reports created and perpetuated a
fear in the American public, which made it possilolepoliticians to promote and pass tough

legislation for sentencing drug offenders.

Passage of the Rockefeller Drug Laws was notglvew a smooth process that was
agreed upon by all involved. Despite the genegede@ment that there was a rising drug problem
in New York and in the nation, and despite the |aioted link between drug use and other more
serious crimes, many argued that Governor Roclefelproposed legislation was flawed.

Many interested parties, including members of dugslature, prosecuting attorneys, judges, and
the Mayor of New York City, publicly expressed migm of the proposed legislation and some
put forth alternative proposals of their own. Vehihe alternative proposals included tough
penalties similar to those proposed by Rockefellery offered some amendments to the
toughest of Rockefeller's proposals, which werengleg by many to be irrational and unjust.

But at the end of the day, the Rockefeller Drug tavere passed, largely just as they were

proposed by Governor Rockefeller, with a few sraalendments.

This raises questions about how Governor Rockefsllecessfully pushed his legislation
in the face of such opposition, particularly inhligpf the fact that since their passage they have
been deemed a failure, and have been completelgdgutVhy was Rockefeller able to pass his
legislation in the face of criticism and resistaficen so many fronts? The question of how
Rockefeller was able to pass some of the most ltatghsentencing legislation in the nation
despite such opposition is complex, and requiresnéxation of the circumstances surrounding
the passage of the Rockefeller Drug Laws. An &ulthl question, and perhaps the more
interesting one, is how those who advocated foh#reh policies did so without referencing
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racial minorities other than in very vague termsthis way the state of New York differs from
some other states that enacted harsh sentencilegepaluring the war on drugs. Many states,
including Michigan which is analyzed in Chapteuéed race as a catalyst for enacting their new
laws by invoking fears of racial minorities or bgiming a desire to reduce racial disparities in
sentencing, but abandoned these arguments whepatohgfor reform decades later despite the
fact that the policies resulted in further racislpdrities. New York, on the other hand, avoided
references to race when pushing for the striccpsi| but cited racial disparities in sentencing
years later when emphasizing the need for refoFime usually implicit references to race during
the escalation of New York’s drug laws were ovedsiveed by the concern for drug use among
the state’s youth. Rising rates of drug use amaughs was analyzed in terms of the role of the
education system as well as family relationshipgseference to the fact that drug use was no
longer confined to the poor classes but that itdéad to the middle and upper classes appears
to be an implied reference to the spread of thegieed threat from minority communitiés.
Because drug use was historically believed to Idimed, for the most part, to the lower class, it
was associated with minorities, whose numbers wetaded in the lower class. However, the
fact that drug use had spread to the upper, pradotly white, class, a vice that was considered
to afflict minorities had spread to the greateryapon and therefore necessitated immediate
strong action. Thus, although politicians did explicitly refer to race, the emphasis on drug
use spreading to white communities constitutedvaplicit reference to the fact that drug use and
crime were associated with racial minorities arelgbor. While avoiding explicit appeals to
fear of racial minorities, they were able to pegag¢ this fear and create a perceived need to

control the minority population and prevent thetlier spread of drug use and crime.

13 Drug Abuse Prevention Report of the Temporary State Commission to Evaluate the Drug Laws, 1974
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New York During the Escalation of the War on Drugs:Federal Action Fuels Public Fear
and Catalyzes Change

The years leading up to the passage of the Rotdef2iug Laws saw increased public
attention to what was deemed to be a rising droglpm in the nation. The federal government,
the national media, and the New York media, dréendibn to drug use and crime rates that
became associated with the rise in drug use. &gptblic became alarmed by descriptions of a
drug epidemic, the government in New York, and othates, responded with tough on crime
rhetoric and calls for strict laws to stem the tdelrug abuse and crime. The general public’s
alarm was fueled by the media, which focused th®igia attention on drug use by associating it
with sensational crime stories, often involving oty offenders. Minority communities also
became alarmed because the media portrayed mimaiighhborhoods as breeding grounds for
drug use and crime. Law enforcement responddukeetrising fears by joining in with
lawmakers’ calls for tough legislation. In callifay the legislation legislators played on the
public’s fear, saying that the public was “mortadiiyaid” due to the rise in drug use in the
nation®®* New York’s governor and legislators capitalizettbis fear of crime and minority
drug offenders, creating the belief that tough dsegtencing policies were necessary and that
they would solve the drug problem, and in doingd thauld solve the greater issue of crime rates

in general.

Action in creating strict drug sentencing polictesthe part of the national government
spurred New York state to action as well. In 19ié4t before the Rockefeller Drug Laws were
passed President Nixon proposed legislation thaldvonpose mandatory minimum sentences

for heroin sellers and mandatory sentences ofrlifgison with no parole for second time drug

1 “Tough Drug Stand Urged By Both Parties at Albany.” New York Times. Special to the New York Times. Jan. 5,

1973.
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offenderst>® Governor Rockefeller praised the president’s psaps. Advocating for policies
similar to those being adopted by the federal guwent gave Rockefeller leverage in claiming

that his plan was reasonable and necessary tosaditie state’s drug problem.

Accordingly, state governments as well as the pubéwed legislative action on the
federal level as an indication that the drug probleas real and had to be dealt with swiftly. As
Congress passed legislation increasing penaltredrém sellers, the New York media claimed
that this was a response to the national realizdtiat the drug problem required an anstwer.
Subsequently there was a move to align state psliwith those being passed by the federal
government, which was intended to better use ressuand to integrate state and federal
sentencing policy?’ The alignment of state policies with those offémeral government was a
logical way for New York to capitalize on the puddi fear of crime and drug abuse, and to
rationalize the adoption of the strict legislatesa response to the national government’s lead in

this policy area.

Accompanying federal attention to the drug usedassas an apparent increase in drug
use in New York State. In 1972 a report to the ddayNarcotics Control Council reported an
estimate of more than 300,000 habitual drug uselew York, which constituted a 42 percent
increase from the previous yeaf. The report further claimed that blacks and wonvere
being identified as drug abusers at a faster hate dther groups. This report caused alarm

among prosecuting attorneys, as well as stateld¢gis who claimed that the numbers indicated

35 \Weaver Jr., Warren. “President Gives Drug Plan: He Urges Mandatory Jail Sentences for Heroin Pushers.” New

York Times. Special to the New York Times. Mar. 11, 1973.

%% “The Good-Bad Drug Bill.” New York Times, Sep. 26, 1970.

157 “p Joint Task Force Is Proposed to Coordinate Federal and State Systems of Criminal Justice.” New York Times.
Nov. 30, 1972.

158 Burnham, David. “City’s Drug Users Placed at 300,000.” New York Times, May 1, 1972.
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a crisis of drug abusg® The statistics publicized in this report crediather confirmation for
the public, exacerbating the fear of drug abusecainge and the association of these with racial
minorities, that drug abuse and related crime weteed on the rise and had to be dealt with

swiftly.

Although this 1972 report mentioned that blacksendentified as a group that was
increasingly identified as drug users, referenogadial minorities were often vague and the
message implicit. In 1971 the Marijuana InterinpBe of the Temporary State Commission to
Evaluate the Drug Laws referred to the originsroigduse in the United States as linked to
certain ethnic minorities, including ‘Indian hempn estimate that 85% of marijuana comes
from Mexico over its border with the United Statasd that hash comes from the Near and
Middle East. Another 1971 report from the Stat®&efv York Commission of Investigations
Recommendation for Law Enforcement, referred byitdlpeople receiving public assistance,
living in public housing, or in public employmenAlthough the report did not refer explicitly to
racial minorities, they are overrepresented ambngd referred to. The report recommended
that when people who fall into these categoriesaanested for drug offenses, they be reported to
the appropriate agency so that a determinatiorddoelimade on whether they should remain
eligible for public assistance. This appears tamhather implicit reference to racial minorities
and a method for exercising control over them k®gesally increasing any punishment they
might experience as a result of a drug arrest tiiraliscontinuing their eligibility for public
services. While the reference to race and diffiaktreatment of offenders on that basis is
implicit, it constitutes strong evidence that rages indeed a strong factor in the justification for

the harsh sentencing policies. All of this negatitention on minorities and the attempt to link

159 Burnham, David. “City’s Drug Users Placed at 300,000.” New York Times, May 1, 1972.
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minorities with drugs and crime help to explain vthg findings in this case study are
inconsistent with the findings of the empirical iys&s in chapter 5. While the findings show
less strict drug sentencing laws with an incredgidiyerse population, in New York the link
between that diverse population and drugs and dedhéo the opposite result — more strict drug

sentencing laws.

Another major concern giving rise to the appare@dfor comprehensive drug
legislation was the disparity in sentences for fpeespntenced to similar drug offenses. Some of
the concern raised regarding disparities in see®n@s not necessarily related to racial
disparities. The McKay Commission, which was fodte reconstruct the events surrounding
the Attica prison riot, recommended a shift to deieate sentencing to end disparities in
sentences for identical offenses because thegffeitders with a sense of “disgust and
betrayal’®® The commission did not elaborate on the disgerioir identify them specifically as
racial disparities. At a time when New York wagjiin@ing to relax sentences for marijuana
possession, concern was raised that sentencesitarsoffenses around the nation were widely
disparate, ranging from seven days in jail in Nekaato life in prison in Texa$’ It was found
that disparities in sentencing often reflecteddexsuch as the defendant’s finances, the
defendant’s race, geography, and judges’ perseesiit Longer sentences were typically given
to defendants with assigned counsel as opposeidviigcounsel, nonwhites, defendants
convicted after a trial rather than a guilty plaad defendants convicted in New York City as
opposed to other parts of the state. This typHisgfarity was seen as unjust and an

impermissible consequence of judicial discretiohiolv was supposed to result in sentences

190 The Future of Sentencing in New York State: Recommendations for Reform, 2009, p. 13

Charlton, Linda. “Marijuana Terms Range From Seven Days to Life.” New York Times, Mar. 22, 1971.
Oelsner, Leslie. “Wide Disparities Mark Sentences Here.” New York Times. Sep. 27, 1972.
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suited to the offender, rather than just the crifrMhile some differences in sentences based on
individual offender differences were seen as aet®ei the disparities reported were much

greater than previously appreciated.

Many argued that sentencing disparities were Igrgeksult of sentencing policies that
allowed judges discretion in sentencing offendéthile these policies were initially seen as
promoting punishment appropriate for each offentter huge disparities called this practice into
question. This gave rise to the call for sentemgjnidelines®® Guidelines, it was claimed,
were needed to assist judges in achieving the gdathabilitating criminals while protecting
society, deterring crime, and fostering a respeacttfe law. Sentencing guidelines were also
intended to eliminate the impact of philosophidéfiedences among judges regarding society’s

right to punish offenders.

The federal court system also became involvedemtbve for reform by expressing
concern over disparities in sentencing. The fdderarts pinpointed disparate sentencing of
defendants in the federal courts of New York, Catinat and Vermont in calling for reform of
sentencing practicé§® The courts suggested using three judge sentepeingls to sentence
offenders rather than single judges, thereby reduitie impact of individual judges’ sentencing
philosophies. The courts found that guidelinesewereded because pursuit of the goal of
imposing punishment to suit the individual ratheart the crime was resulting in sentencing

differences that were no longer justified.

It seems, however, that the concern was not nedgdsa those who received unfair

sentences, usually blacks and Latinos, but fofabethat many of the sentences were perceived

163 Oelsner, Leslie. “Wide Disparities Mark Sentences Here.” New York Times. Sep. 27, 1972.

1% oelsner, Lesley. “U.S. Courts Acting to End Disparity in Prison Terms.” New York Times. Jul. 5, 1973.
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as too lenient. One study reported that judgé$ew York’s state and city courts imposed
increasingly lenient sentences in the years fro6618 1972"®> The reported reasons for the
increase in lenient sentences include unmanageab#toads, a loss of faith by judges in the
prison system, judges’ beliefs that harsh sentedce®t lead to a reduction in crime, and the
fact that sentences imposed by judges are oftarceeby factors such as probation policies.
The media decried this increase in lenient sengeriné failed to highlight the unjust and

disparate sentences imposed on minorities andabe p

Thus, New York followed the federal governmentaden moving toward drug
sentencing policies that would be consistent withlarger War on Drugs. The fear of drugs and
crime that was cultivated at the national level wasilled in the public in New York. This fear
was implicitly associated with the poor and racmhorities, who comprised a large percentage
of the population of drug offenders. While the eglto such fears was not explicitly invoked,
the message of the urgent need to curb drug usassodiated crime carried an implicit racial
undertone. This implicit racial message was tloglpet of news stories focusing on crime in
poor and minority neighborhoods, as well as legista call for tough on crime measures in

these neighborhoods.
Governor Rockefeller's Proposed Legislation

In response to calls for drug sentencing reforrmfedl corners, Governor Nelson
Rockefeller proposed what would become the mosthhdrug sentencing policies in the nation.
The Rockefeller Drug Laws, once passed, becamedelnhar other states moving in the

direction of adopting strict drug sentencing p@gi Governor Rockefeller’'s proposed

1% Oelsner, Leslie. “A Study Shows Leniency is the Rule in City Courts.” New York Times. Sep. 26, 1972.
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legislation called for punishments such as mangdii@ sentences with no possibility of parole,
no suspended sentences, and no plea bargaininffédoders convicted of selling hard narcotics
and for addicts who committed crimes of violencalevinder the influence of drugs. His
proposal also called for a bounty of $1,000 fooiniants in drug selling convictions, a 100 per
cent tax on drug dealers so the state could se&ermoney and property, and for ending
youthful-offender treatment of drug sellers in faeb life imprisonment with the possibility of

parole after 15 years.

The new laws imposed mandatory sentences for dfagses, including unlawful
possession and sale of controlled substances, deygeon the weight of the drug. Under the
Rockefeller Drug Laws the penalty for selling twanaes or more of heroin, morphine, opium,
cocaine, or marijuana, or possessing four ouncesooe of the same substances was a minimum
of 15 years to life in prison and a maximum of 2&ug to life in prison®® The same penalty
was proposed for committing a violent crime whitedar the influence of those same drugs, but
this provision of the legislation was omitted froine bill and was not part of the legislation that

finally passed the legislature.

The Rockefeller Drug Laws stripped judges of disoreand required them to impose the
mandatory sentences based on weight of the dragésed, rather than on the individual
circumstances of each case or defendant. Theyadsented judges from diverting offenders
into treatment. These provisions were aimed aiaieg the exercise of the discretion which was

believed to be a cause of the widely disparateesers seen in New York and the nation.

166 Rockefeller Drug Laws Information Sheet. Prepared by Aaron D. Wilson, Associate Director, PRDI
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The Rockefeller Drug Laws were passed by the Nevk ¥Btate legislature on September

1, 1973. The following table outlines the basrasture of the Rockefeller Drug Laws.

Table 6

The Rockefeller Drug Laws

Class Definition Minimum Maximum

Al Sale of one ounce or 15 years to life 25 years to life
possession two
ounces.

Sale of 1/8 of an 6 years to 8 1/3 years Life imprisonment
ounce or possession
of one to two ounces.

Sale of less than 1/8 1 yearto 8 1/3 years Life imprisonment
of an ounce or

possession of up to

one ounce.

Source: Walker, S. (20063ense and Non-Sense about Crime, Drugs and Coniesut Edition. Belmont, CA: Thomson-
Wadsworth.

Coalitions of Support and Opposition to the Rockefiéer Drug Laws

Support for the Legislation

During the time leading up to the enactment ofRloekefeller Drug Laws a number of
organizations took formal positions either in supo opposition of the laws. Very active in

the years preceding 1973 was District Attorney Eeslayes, who repeatedly pushed for tough
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sentences for drug sellers and push&rddayes, however, argued for mandatory minimum jail
sentences for drug sellers, rather than the mandifi® sentences supported by Governor
Rockefeller. Spurred to action by convictions tleatd to probation rather than prison sentences,
Hayes presided over a crackdown on such offendgrish included police raids and the
formation of a cooperative team in which the prosecs office worked with law enforcement

in drug investigations. In October of 1972 Hayestified before the State of New York
Temporary State Commission to Evaluate Drug LaWayes believed that the imposition of
tough sentences for sellers and pushers wouldsaxtdaterrent to would be drug traffickers. He
also argued that conviction of drug sellers wo@d/e as encouragement to law enforcement
responsible for policing drug crimes. Hayes dis@isconcerns about hindered plea
negotiations by claiming that his office would mpd¢a bargain with any offender arrested for the
sale of heroin. He further argued that heroinelsashould be sentenced to prison and not put

on probation.

Another supporter of the Rockefeller Drug Laws befilneir enactment was the Greater
Syracuse Chamber of Commer&®.The chamber had previously made its own effarts t
combat drug offenders with the institution of agmaim called TIP (Turn in a Pusher), which
rewarded anonymous tippers for providing informatieading to the arrest and conviction of
drug sellers. The chamber expressed support didRelter’s drug law proposals without calling

for any alternative or amendment.

%7 Rockefeller Drug Laws Legislative History. New York State Defenders Association. www.nysda.org

168 Rockefeller Drug Laws Legislative History. New York State Defenders Association. www.nysda.org
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The CCNY Anti-Drug League also came out in suppbthe Rockefeller Drug Laws
shortly before their enactmefff. The league worked with youths, primarily minaj in
Harlem and other poverty areas. It argued thakatwavould not be a scheme to persecute the
poor, but a way to decrease the influence of damgsng youths. The league believed, however,
that the laws should not distinguish between hadisoft drugs, but should punish both equally.
Although the league worked with minorities and ywm,tit expressed no opposition to the tough
youthful offender provisions of Rockefeller's pragab and brought no attention to the disparate

sentences imposed on minority offenders.

Not surprisingly, polls showed that the public vedso in favor of Rockefeller’'s proposed
legislation. According to a nationwide Gallup péf% of Americans supported Rockefeller's
proposal that all hard drug pushers receive a mangdtfe sentencé’® The numbers were
similar for all categories of respondents, inclgdamong all racial groups, with 68% of whites
approving and 28% of whites disapproving, and 59%omwhites approving and 36% of
nonwhites disapproving. The poll-takers attributeel results to the widespread fear of crime

and a desire for solutions among the American publi
Opposition to the Legidation

Clearly there was a basic consensus on the needféoms in drug sentencing policy in
the state of New York. There was quite a lot sadreement, however, on what form the
changes should take. One striking fact is thedraage of criticism toward Rockefeller’s
proposed legislation. Opposition to the strictdaz@me not only from defense attorneys and

offender rights groups, but from prosecuting atgs) judges, corrections officials, and others.

199 Rockefeller Drug Laws Legislative History. New York State Defenders Association. www.nysda.org

70 upyblic Supports Drug-Pusher Law.” New York Times. Feb. 11, 1973.
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Still, however, those opposed to the proposed tHdsot raise concern for the impact they

could have on racial minorities.

While recognizing the problem of disparities inteeting and the need for reform, many
officials of the New York’s criminal justice systetalled for legislation that would be markedly
different from that proposed by Rockefeller. Iliog for reform, officials cited problems and
proposed solutions. In identifying problems witkie sentencing system New York’s Chief
Judge suggested taking the job of sentencing axeay judges entirely in favor of sentencing by
jury. Many advocated a system in which defendbatsentenced only after a hearing at which
the prosecuting attorney would be required to ptbeebenefit of sending the offender to
prison’* The United States Attorney in New York questioméd/ longer prison sentences
were being proposed and suggested that there shewldlid reasons for sending people to
prison, which the current system did not encompds® chief of the Legal Aid Society’s
criminal division warned that reducing judicial clistion would amount to a vote of no

confidence in the state’s judges.

Many officials in the criminal justice system, inding New York State District
Attorneys, the American Bar Association, and spaitgon officials, cited the failure of prisons to
rehabilitate offenders and called for treatmertieathan prison’® They argued that given the
financial and social costs of the existing prisgstem, new policies were needed. The
American Bar Association advocated for rehabilatrather than prison, arguing that all but

those convicted of the most violent crimes sho@déntenced to no more than five years in

7 Kaufman, Michael T. “Experts Urge Hearings on Sentences Following Trials.” New York Times. Oct. 6, 1972.

Oelsner, Leslie. “Sentencing Disarray: Officials Indict the System of Justice; Emphasize a Need for Basic
Changes.” New York Times. Oct. 2, 1972.
173 Kaufman, Michael T. “Experts Urge Hearings on Sentences Following Trials.” New York Times. Oct. 6, 1972.
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prison*’ City officials also criticized the proposed ldgt®n, saying that it would be costly
and that it was simplistic because it lumped tegedanffenders with big time drug selléfs.
Some charged that the legislation was an attempietse the public with tough on crime

legislation.

Some opposed the legislation because it would hathpeability of lawyers to plea
bargain and would increase case loads. Ninetyeperf all convictions in the country are
obtained by the defendant pleading guilty to reeeiveduced sentent@. Many who opposed
mandatory minimum sentencing guidelines argueditheduld restrict plea bargaining and
result in further strain on the caseloads of coamis prosecutors.” In particular, the New York
State District Attorneys Association opposed thippsed legislation because eliminating plea
bargaining in these cases would impede a proses@fbectiveness, causing many cases to
proceed to trial where the likelihood of a conwadtis less sure, whereas a plea bargain ensures a

conviction!’®

Similarly, legislators, both Democrat and Republicsupported Rockefeller’'s proposed
legislation, but many advocated for changes t@tbhposal. Legislators agreed that there should
be increased penalties for drug sellers, but thotggre should be different sentences for those

who sold drugs for a profit and those who sold driogsupport a drug habi® The state’s

4 Oelsner, Leslie. “Sentencing Disarray: Officials Indict the System of Justice; Emphasize a Need for Basic

Changes.” New York Times. Oct. 2, 1972.

7 “Tough Drug Stand Urged by Both Parties at Albany.” New York Times. Special to the New York Times. Jan 5,
1973.

176 Zimroth, Peter L. “101,000 Defendants Were Convicted of Misdemeanors Last Year. 98,000 of Them Had
Pleaded Guilty — To Get Reduced Sentences.” New York Times. May 28, 1972.

7 Oelsner, Leslie. “Sentencing Disarray: Officials Indict the System of Justice; Emphasize a Need for Basic
Changes.” New York Times. Oct. 2, 1972.

178 Farrell, William E. “A Tough Program by Lindsay.” New York Times. Feb. 18, 1973.
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Conservative Party argued against mandatory lifiéesees for all adult drug dealers, and instead
proposed that life sentences be an available semtather than a mandatory dA&.The
Conservatives, however, recommended that the gestdlty be an option for major importers

and wholesalers of narcotics.

The Assembly Codes Committee, which was the coramitf the New York State
legislature charged with holding hearings on Roekeff's proposed legislation, also criticized
the Rockefeller Drug Laws and proposed its owrradtéve’®! The committee proposed
changes that would include harsher penalties &ffickers in dangerous drugs, but would not
eliminate plea bargaining as the Rockefeller Dragvk would. The committee did propose
restrictions on plea bargaining, which would prexs&acond offenders from pleading guilty to a
misdemeanor. The committee’s proposal also différ@m Rockefeller’s bill in that it would
continue youthful offender treatment in which yaithould be required to serve time in a

reformatory.

The state’s black caucus also advocated for andigin between addict sellers and high
volume drug dealer$? Some members of the black caucus, however, stegptite tough
policies of Rockefeller's proposal. This preseamanteresting dichotomy in the level of support
versus the level of opposition to the harsh laves éxisted in the black community. It appears
that while some members of the black caucus suggdinie tough policies as a way to curb drug
use and crime in the black community, others sotmhkitiate the harsh sentences and thereby
limit the effects that the policies might have lve tlack community. Distinguishing between

addict sellers and high volume dealers would aflowighter sentences for the vast majority of

180 Cliness, Francis X. “Flexibility Urged in Narcotic Cases.” New York Times. Feb. 6, 1973.
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drug offenders in the black community, while pramglfor harsh punishment for those who
were responsible for higher level drug dealingug§,ithere existed a tension between those in
the black community who came out in support ofgbkcies and those who opposed the more

harsh policies.

The chief counsel to the special state commissiodrags, whose members were
appointed by Governor Rockefeller, also critici®amtkefeller’s legislative proposal. The
commission warned that that a distinction shouldtaevn between small time addict drug
sellers and big time drug dealéfd. It also criticized the broad range of drugs ggidlation
would cover, saying that it would not require toyggnalties for certain drugs on Rockefeller’s
list. The commission also disapproved of Rockef&lproposal for mandatory life sentences
for offenders who commit violent crimes while undee influence of hard drugs, saying the

provision might be unconstitutional if not appligdoffenses involving alcohol as well.

The Committee on Youth and Correction submittethéogovernor a legislative
memorandum opposing the laws and recommendingiattees'®* The committee’s opposition
was based on the fact that there lacked proofsiaatre penalties would deter crime or reduce
criminal activity. The committee further criticdehe legislation because the mandatory
sentences failed to recognize the fact that mainyesrvary in seriousness and likelihood of
repetition, and thus the lack of judicial discretmould result in the frequent miscarriage of
justice. The committee recommended that no amengnbenmade to the penal law until a full
study could investigate why the current laws ditleféectively reduce crime, suggesting that

factors such as enforcement, lack of planning asdurces, lack of appropriate treatment for

183 Oelsner, Lesley. “State Drug Panel Scored Scope of Governor’s Plan.” New York Times. Jan. 11, 1973.
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incarcerated offenders, and a slow court proceskldme to blame. The committee also

recommended that societal causes of crime shouldkea into consideration.

Also notable was the fact that the Office of theyitaof New York City, John Lindsay,
in 1973 expressed opposition to the laws in a mandum to Governor Rockefell& The
mayor claimed that the new laws would hamper pégotiations, harm the ability of law
enforcement to apprehend drug sellers, discourddieta from voluntarily entering treatment,
and flood courts and prosecutors. Specificallg,fect that life sentences are mandated for many
offenses meant that the incentive for informantsaoperate with law enforcement would be
eliminated. Similarly, an addict facing life inipon would have no incentive to voluntarily enter
treatment. The preferred course of action, acagrth the mayor, would be to implement a
broad based strategy for dealing with drugs aselsproblem. It was noted that New York had
attempted a strategy of recruiting addicts intattreent and using law enforcement for arresting
mid- and top-level dealers. In criticizing the Etthe mayor pointed to the failure of federal
mandatory minimum sentences in reducing drug crinke$iis memorandum the mayor
suggested alternatives to the Rockefeller Drug L.avctuding an expanded narcotics law
enforcement unit, the installation of a narcotiossgcutor, procedural reform within the courts
to speed up case adjudication, and lowering ofrtbemum narcotics weight requirements so

that more cases would fall within already touglohgl provisions.

Mayor Lindsay’s criticism of the Rockefeller Drugs went beyond opposition to the
basic policies contained therein. He also expredsebt that the Rockefeller administration
could handle the attendant impacts those policemddvhave. Specifically, Mayor Lindsay

charged that the Rockefeller administration didhmete a practical plan for implementation of

185 Rockefeller Drug Laws Legislative History. New York State Defenders Association. www.nysda.org
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the laws'®® The mayor predicted chaos, as the governor woanve to appoint 100 new judges
to handle additional trials necessitated by the [&lthough Governor Rockefeller promised to
provide extra court facilities, judges, and st&fgyor Lindsay, along with bar associations,
prosecutors, and court officials, did not believese practical measures would be in place in

time for the first impacts of the legislation.

Some organizations opposed Rockefeller’s legigtabiat did not put forth their own
proposals. The Consumers Union criticized theslagon and its punitive approach, saying that
punitive penalties do not work as a deterrentitmer The Consumers Union suggested
treatment for addicts rather than prison. The Nenk Civil Liberties Union also opposed the
legislation, saying that it was inhumane and unttut®nal. The NYCLU suggested
improvements to the whole criminal justice systenaa alternative to the harsh legislatidh.

The Drug Abuse Council, a private nonprofit corpiarain Washington, DC, also opposed the
legislation, saying that punitive sentences wowltlsolve the narcotics problefff Many of

these groups expressed particular concern regatiginigict that mandatory minimum sentences
were also being passed for non-drug crimes alotiytwée Rockefeller Drug Law?

Mandatory minimum sentences for crimes includirerarmed robbery, and burglary were

passed with little debate and little public knovgedas part of the Rockefeller Drug Laws.

Also opposing the general idea of mandatory seetenere President Johnson’s
Commission on Law Enforcement and Administratiodudtice, the Advisory Council of Judges

of the National Council on Crime and Delinquenayl éhe Federal Bureau of Prisons.
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Mandatory minimum sentencing has also been oppogddhe Model Penal Code promulgated
by the American Law Institute and the Model Senitemp@ct drafted by the Advisory Council
on Crime and Delinquency, as well as the AmericanAssociation’s Project on Standards for

Criminal Justiceé™
The Aftermath: Consequences of the Rockefeller Drugaws

The laws passed in 1973 would become some of tls pumitive drug sentencing laws
in the nation. The laws required a mandatory mimmsentence of fifteen years to life in prison
for sale of one ounce or possession of two ountascontrolled substance, six years to eight
and one third years in prison for sale of one éigtitan ounce or possession of one to two
ounces of a controlled substance, and one yeaglid &d one third years in prison for sale of
less than one eighth of an ounce or possessiop taf ane ounce of a controlled substance. The
Rockefeller drug laws were intended to deter drsgand sales and to punish those who violated
drug laws. The belief was that rehabilitation aigloffenders had failed, and strict sentencing
laws were the answer. The Rockefeller drug lavestdished mandatory minimum prison
sentences for many offenses, including unlawfukpesion and sale of controlled substances.
As a result, rates of drug arrest, indictment, iacdrceration in New York skyrocketed over the

life of the Rockefeller drug laws, particularly fiacial minorities.

The impact of the Rockefeller Drug Laws drew seryfrom many during the early
years of its enactment. In an early test of thelkiRteller Drug Laws, a New York judge
sentenced an offender to three to six years iopraster he plead guilty to charges of selling

heroin to a police officel’* Under the Rockefeller Drug Laws the offender $tidiave been
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given life imprisonment. The judge imposing thatsace declared the drug law
unconstitutional because it constituted cruel amasual punishment. The District Attorney in

the case considered the sentence illegal.

Criticism arose not only for the drug related p&eal but for other policies that were
included in the drug law. New York’s State Supredmairt found part of the law
unconstitutional less than a year after it had hmsed® The overruled provision of the law
required a mandatory prison term for any secormhfebffender whose previous felony was
committed in another state — even if the first oée was not a felony in New York. While the
provision was aimed at punishing drug law violattihe Court found it was unconstitutional
because it violated the Equal Protection claugeefld" Amendment to the United States
Constitution and its counterpart in the New Yorkt8tConstitution, by treating offenders
differently based on the state of origin of theopgonviction. In essence, the law treated
offenders with a prior offense from another stateich was not a felony in New York, as a
second time felony offender resulting in a hargestence, while an offender with the same
prior conviction in New York would be treated afrat time felony offender, resulting in a

lighter sentence.

Other New York courts, however, upheld the Rockefddrug Laws’ constitutionality.
A state appellate court held the law and its mamgdife sentences for the sale or possession of
many drugs constitution&!® The court said the penalties were harsh in masgsand even

unjust in some, but declared that any changesaiatn should be made by the legislature, not
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the courts. The state appeals court found thadradatory life sentence for selling drugs was not

cruel and unusual under the Constitutioh.

But as years passed under the Rockefeller Drug lcawds and judges became critical
of the laws. In 1977 a Federal judge declared nsittnitional sentences of up to life in prison
for two women who were convicted under the I&WsRather than ruling that life sentences
could never be imposed under the state’s drug seiniglaws, the Court held that the mandatory
sentences imposed on the two women who were ceavaftselling small amounts of cocaine
and who had no prior drug convictions constitutecetand unusual punishment. The New
York Court of Appeals later reversed this rulingddahe United States Supreme Court declined
to hear the women’s appeal, both of which actiarsstituted a setback in the movement for
reform. Notably, however, Justices Thurgood Mdtsdrad Lewis Powell dissented, stating that

the punishments imposed under the Rockefeller hagre not proportionate to the crinig.

Also expressing concern in the early years of &nied enactment were prosecuting
attorneys in New York. New York City’s special natics prosecutor indicated that impacts of
enforcing the Rockefeller Drug Laws had strainesldffice’s ability to handle its caselo&d.

The law’s requirement that small time dealers bated the same as big time dealers required
prosecutors to spend a disproportionate amouminef dn those less serious cases. Additionally,

the mandatory sentences had hampered the prossalidity to plea bargain, which lead to
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more trials. The prosecuting attorneys therefooppsed changes to the law, which would

include lighter sentences for less serious drugngetases.

Similarly, the Manhattan District Attorney annoudde 1974 that his office would give
illegal sellers of methadone an opportunity to gdlgailty to a much lower misdemeanor charge,
rather than require them to face charges which aveubject them to the mandatory life sentence
required by the Rockefeller Drug Law&. The District Attorney justified this policy by
referring to a provision in the drug laws that gavesecutors discretion to give humane and
rational dispositions to reformed heroin addictowlad relapsed but should not be subject to the
harsh sentencing requirements of the law. AlthahghRockefeller laws restrict plea bargaining

after indictment, there is leeway before a susgacidicted.

Elected in 1974, Governor Hugh Carey, a Democrateated Republican Malcolm
Wilson who became governor for one year after Rimtlez resigned in a time of unpopularity
for Republicans due to the resignation of Presiéohard Nixon. Rockefeller resigned in
1973, the year the Rockefeller Drug Laws were esthcnd in 1974, became Vice President
under President Gerald Ford. Carey faced cabsritend the drug laws immediately upon taking
office. Governor Carey’s Law Enforcement Task Eaadvised him that there was an urgent
need for amendment to the drug sentencing lawg THsk Force recommended that the law be
amended so that life sentences would be imposedijnthe most serious cas€s. It also called
for an increase in judicial discretion to allow g&$ to impose alternatives to the mandatory

minimum sentences and for a change in the lifeparele provisions. The Task Force also
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recommended decriminalizing marijuana, a restonadifogplea bargaining, and a change in the

way that youthful offenders are treated under #ve |

Governor Carey, in accordance with the Task FoneEemmendation, issued a proposal
to decriminalize the sale of small amounts of ruarijg?® This proposal however, was met with
stringent opposition from Republican legislatorbovelaimed that the governor would give
college campus drug dealers a license to sell n@ng and that the proposal would benefit
dealers and organized crime. Governor Carey refgubto Republicans by accusing them of
politicizing the issue. His intent, he claimed,svwgamply to avoid imprisoning people who
commit crimes without victims along with hardeneuininals. Democrats, however continued
to call for reduction of penalties for possessibsroall quantities of cocaine, to be applied
retroactively to people sentenced under the Rotikeferug Laws?®* Governor Carey also
received many requests, some of which were grafdedlemency from convicted drug
offenders, requests which historically had beemtgconly in cases of murder. This
phenomenon would continue in 2000, when then GareBeorge Pataki granted clemency to

four first-time nonviolent drug offenders who weserving mandatory sentences under the

Rockefeller Drug Law$%

The New York State Department of Corrections algmessed concerns about the impact
of the Rockefeller Drug Laws. Just over a yeagrattie law was passed, the Department of
Corrections was just beginning to feel the impaé¢the law, but feared that in the coming year

the state’s prison system would be strained beygapdcity by the record number of new
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inmates’® In the following years concern in the departn@ftorrections grew. In 1976 the
New York State Correction Commissioner argued tiratmandatory minimum sentencing
system was unfair and did not reduce crffffeThe Commissioner said that the laws had created
overcrowded prisons, leaving his department witinability to provide adequate programs and

activities, which created tensions among the pasofeading to riots and other confrontations.
The Impact on Minorities, The Incarceration Boom, and The Call For Reform

During these early years under the Rockefeller rangs there were still only indirect
references to the impact on racial minorities, #nese references were rare. In 1975 a report
titted Anomalies in Drug Abuse Treatment, Interireg®rt of the Temporary State Commission
to Evaluate the Drug Laws, made a brief referenaacial minorities in treatment programs. In
a case study involving an alcohol treatment halfiwayse, a reference was made to the fact that
the center served “Blacks, whites, and Puerto Ricaith a majority of Blacks” (p. 86). A
doctor involved with the program noted that hisgrats were often discriminated against
because they were poor and likely black. The tdpter returned to the familiar focus on
youths and relayed in great detail the story af@\te year old boy who died from a heroin
overdose. This boy lived in Harlem, but there wasnention of his race. His father was from
Surinam, but his mother’s race was not discus3éet failure to mention the boy’s race or
ethnicity is remarkable, but the fact that he bgeuhto a racial minority group can be inferred

from the fact that he lived in Harlem amidst poyermd drug addiction.

As the years under the Rockefeller Drug Laws wentloe prison population in New

York continued to grow, creating an increasing nieedeform. During these years, the concern
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over the disparate impacts of the laws on racialomiies began to merit attention. By 1980 the
Commissioner of Correctional Services reported tiatstate prison population would increase
by 3,000 inmates between 1980 and 1987, and hedigu alternatives to prison for some
offenders and education for prisonéts.The increase in prison population was expected to
increase prison costs by $30 million in the follogiyear, causing the department of corrections
to ask for a $340 million budget and $262 milli@n €onstruction. The Commissioner also
reported that the percentage of black and Hispamates rose to 72.5 percent from 66.5

percent from the time the Rockefeller Drug Lawseveassed in 1973 to 1980.

The growth in the state’s prison population, whiclubled in less than a decade,
prompted officials to use unconventional spacdwigse inmates. Spaces such as military bases,
gymnasiums, mess halls, and psychiatric facilitiese used to accommodate the inmatés.
Governor Carey proposed $500 million in bonds tpfpa new prisons and also offered to buy
Rikers Island for use as a prison, but voters tegethe proposals. The state found itself in a
guandary because voters did not want new prisanghby also did not want the state to release
offenders to make room for new inmaf&%.Even while many advocated for alternatives to
prison for nonviolent drug offenders, some sucthasvianhattan District Attorney continued to
claim that most inmates were violent or drug ofiersdand deserved to be incarcerated as a
method for reducing crim@? Similarly, Mayor Koch, in 1985, argued that Newrk should

adopt tougher crime sentencing policies evenrifaant taking money from the city’s education
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system to build more prisoAY’ Such divided opinions extended to a commissionséo draft

a system of fixed sentences for New York’s offesdeFhe commission was divided between
judges who argued that they should have authariset aside fixed sentences and the District
Attorney who claimed that such authority would riylmandatory minimum sentencing laws
and would destroy public confidence in the syst&hThe proposal for fixed sentences, which
was under discussion by the state legislature ane@or Cuomo, a Democrat elected in 1982,
would allow judges to select a sentence of fixedhtion from a chart that provided for different

sentences based on the nature of the offense araffémder’s criminal histor§*>

Complaints about overcrowded prisons continued theyears. In 1983 it was
publicized that New York’s prison population hadrieased by 130 percent over one year and
that the cause was long sentences with no eadgselfor black and Hispanic low income
offenders® Women, who are more likely to be involved in doffenses and forgery or
domestic violence, were also being incarceratedsa¢adily growing rate. In 1986 New York’s
female prison population grew by 25.6 perceftConcern about overcrowded prisons became
so pronounced that courtroom decisions on who wantiwho would not be imprisoned were
impacted?™® In 1986 it was predicted that New York’s prisapplation would reach 40,000, its
largest ever, by the middle of 1987. The cause for this increase was attributed teased
indictments and felony dispositions, as well agnarease in drug arrests. By the early 1990s,

the new prisons New York had built to accommodtgrowing prison population were filled
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beyond capacit§'’ At this point the state had plans to build maiegns, but had run out of
funds to run the prisons. This increased the te@dovide alternatives to prison. Despite the
urgent need for reform, Governor Cuomo and the ségfislature were able to agree only on
budget cuts and sentencing changes, including figibikty requirements for drug treatment
and increasing judicial discretion, which woulde&gew York’s financial strain, but would

leave the prisons crowded beyond capatityOfficials did, however, agree not to expand the
prison system further, but to expand drug treatrmpemgrams and to place inmates in underused

areas of existing prisors’

Many official organizations also criticized the lsand the lack of their intended impact.
The Office of Drug Abuse Control found that the Refeller Drug Laws had little effect on
marijuana offense€? The Drug Law Evaluation Project, which conductestudy under the
Justice Department’s Law Enforcement Assistance iAthtnation, found that in the two years
after the Rockefeller Drug Laws went into effearianwere fewer dispositions, convictions, and
prison sentences for drug offenses than there inet®73 under the old drug la¥s. The report
concluded that none of the indicators of successfplementation of the law had been met, as
there had been no increased risk of punishmentanease in the number of drug offenders
sentenced to prison, and cases were not procesaadrereased speed. The New York Times

further found that those offenders who were sem@ne the harshest sentences were more likely
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to be low level dealers, rather than the majofitlérs the law was intended to target. This was
all despite the fact that approximately $55 millload been spent on resources intended to help

implement the laws.

By 2000 the calls for reform from various organiaas were growing. Criminal justice
experts, judges, and prisoners’ rights groups \ened in these demands by General Barry
McCaffrey, the head of the White House drug corpadicy office, New York’s Roman Catholic
bishops, and lawmakers such as former State SedatarDunne who originally supported the
laws but had changed their mirfd#é.Even Douglas Barclay, who was the Senate spaishe
Rockefeller Drug Laws, claimed that the laws weaisged in response to pressure to do
something about narcotics, but that he had consepgport reform because the laws had not
achieved their goaf€® Republicans in the state legislature, such ag Stenate Majority
Leader Joseph Bruno, had also begun to speak okt to revise the drug sentencing laws and
restore judicial discretion. Similarly, most cashalies for the state legislature in 2000 indicated
that they favored amendments to the Rockefellegaws®?* In an interesting twist, Clay
Rockefeller wrote a letter to the editor of the N€ark Times on behalf of Governor
Rockefeller's descendants urging the end of mamgatentences, stating that Governor

Rockefeller himself would support the reforms wieealive today?°

The New York State Senate Select Committee on Cailoreg with many district
attorneys and law enforcement officials claimed tha mandatory minimum sentences created

a demand for trials and made the courts more @hti¢d convict offenders who would face
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these penaltie€® In 1993 the American Bar Association releasegpart finding that the
criminal justice system was at risk of collapse thu#gs overemphasis on drug offenders at the

expense of paying attention to violent crifié.

While most politicians avoided using race relateetoric, many organizations
emphasized the racist outcomes of the laws inngafbr reform. In 2000, Human Rights Watch
released a report stating that nearly twice as ndagk men and women are imprisoned for drug
offenses than are whites, despite findings thaethee five times as many white drug users as
black user$?® Organizations also began to draw attention taltseriminatory sentencing
impact of the distinction between powdered cocaime crack cocaine, which resulted in racially
disparate sentences. The United States SenteGoimgnission on numerous occasions urged
Congress to reduce the sentences for possessawacsf cocaine to bring them closer to
sentences for possession of powder coc&ih@he United States Supreme Court also began to
weigh in on how the judiciary should respond todisparity in sentences for crack cocaine and
powder cocainé®® In 2007, new federal sentencing guidelines imga$®rter prison sentences
for crack cocaine offendefd® Shortly after, Democratic Senator Joseph Bideppsed a bill
that would eliminate the 100 to 1 disparity, whinhndates a ten year sentence for offenders
caught with 50 grams of crack or for an offendergtda with 5,000 grams of powdered cocaine.
The bill would eliminate mandatory minimum sententa first time offenders and create new

treatment progranfs?
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Changes in drug sentencing policy in the rest efrthtion also impacted the move for
reform in New York. In the decade and a half att®@r0, America’s prison population more
than doubled, while the crime rate feff. By 1992 The Sentencing Project reported that the
United States, which imprisons more of its popolatihan any other nation, had widened the
gap over the second ranking country, South Afiacel would increase its prison population by
another 30 percent by 1985. Many states began to consider alternatives spprsentences for
some offender$® In the South prison officials recommended refoomelieve prison
overcrowding?®® In Florida severe overcrowding in the state’sqmis prompted officials to
consider releasing offender¥. In 1993 Florida became one of the first stategterse their
mandatory minimum sentencing policy when theirgmisvercrowding and prison costs became

unbearablé3®

The federal government, however, continued to lagidougher penalties for drug
offenders. In a reported attempt to reduce diiparnin sentences for federal offenders, the
United States Sentencing Commission, appointedésident Reagan, recommended tougher
treatment for drug dealef®’ In 1988 United States Attorney General Edwin Mem®posed
drug testing for every person who was arrestetiémation’s citie$?® Democrats at the federal

level also sought to remain tough on crime in aanapt to blunt Republicans’ historical
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advantage in being the party to lead tough crinfieyp6** In 2005, although the United States
Supreme Court had ruled that federal sentencingeyjnes for imposing mandatory minimum
sentences were merely advisory, Congress instiaufddn to enact new mandatory minimum
sentencing laws which would, among other thinggpase much harsher mandatory minimum

sentences for federal drug offené&s.

Judges, both federal and state, began to exprepscdacern over the harsh drug
sentencing policies and their impacts. Judgesimiposed mandatory sentences under the
Rockefeller Drug laws felt compelled to apologimetfenders for imposing unfair, but
mandatory, sentencé® In 1990 a federal district judge resigned becdgseould not in good
conscience continue to impose sentences undereterd® sentencing guidelines which he
believed to be too haréf! In Minnesota a judge ruled that an anti-crack Veas
unconstitutional because it discriminated agaifetks>*> In New York, two prominent federal
judges refused to hear drug cases as a form daégiragainst the sentencing guidelifi®sSuch
support for reform by federal judges led Unitedt&aAttorney General Janet Reno to take steps

toward reversing tough sentencing policies for miraig offenses?’

All of these factors raised the need for offictsconsider alternatives to incarceration
for some offenders. Prison overcrowding causddrie part by drug cases gave rise to debate

over what punishments are appropriate. Governon@s administration, which added space
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to prisons in its early years, lead the drive tnsider alternative solutions to prison, such as
revamping the parole and probation systéffisThe director of the Correctional Association of
New York, a nonprofit group, claimed that Gover@momo would face accusations of not being
tough on crime because he tried increasing pripanes and was now looking for alternatives.
New York’s Criminal Justice coordinator argued thatcessfully implementing alternatives to
prison would require appeasing a public that waptetshment for criminals’® He said that
alternatives to prison would have to make legal polcty sense, but would also have to appear
to constitute a punishment that the public woulckat. Also advocating alternatives to prison
was a Democratic state legislator, backed by thedaeatic Assembly Speaker, and groups such
as Citizens Crime Commission and the New York Guimeal Associatiorf>° In 1989 New
York’s mayoral candidates all focused on crime @oénd drug sentencing policy in

particular®® In 2007 Governor Eliot Spitzer continued the ¢rémward reform when he

appointed a commission to study the state’s seimgmractices->

Finally, in 2009, just before the Rockefeller Diumws were repealed, a report
highlighted the racial disparities in sentencingemthe laws and drew attention to the need for
reform on this basis. Although the discussionaaial disparities occupied just four pages of a
255 page report, it is notable that this issue nae®d as a cause for reform. The mention in this
report of race as a cause for reform is remarkdgleause it is the only instance in which race,
and the disparate impacts of the drug laws on Iradiizorities, was explicitly cited in the push

for reform of the Rockefeller Drug Laws. This hiights the fact that although race was not
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explicitly mentioned in the debates over the diawgd and their reform, it was an underlying and

ever present issue that drove the need for reform.

In the report, titled The Future of Sentencing emNYork State: Recommendations for
Reform, the New York State Commission on SentenBefprm cited incarceration statistics on
racial disparities in New York’s prisons. For exaa) in 2003 blacks constituted 13% of the
total United States population, but made up 53%ro§ offenders in state prisons. In New
York, from 2003 to 2007, 10% of drug admissionprison were white, 55% were black, and
34% were Latino. In 2008, blacks and Latinos m#ul&82% of New York’s population aged 16

years or older, but comprised 90% of all drug odens in New York prisons that year.

The following charts illustrate the disparitiesmcarceration rates for black and Latino

offenders in relation to white offenders.
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Figure 2

Blacks are overrepresented
in New York's prisons and jails
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Figure 3

Latinos are overrepresented
in New York's prisons and jails
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Figure 4

Whites are underrepresented
in New York's prisons and jails
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Source: U5, Census 2000 Prison Policy Initiative

The report also indicates that the commission heltfings and meetings at which it took
testimony from drug law reform advocates, crimingtice professionals, and sentencing
experts, all of whom testified to the need to redaxcial disparities in the criminal justice
system in general, and particularly in drug casegerestingly, however, the commission did not
argue that these racial disparities were unjusinair to those groups. It argued instead that the
disparities might lead to public mistrust of thevgnal justice system and interfere with the
state’s ability to promote public safety. The gofiteducing disparity therefore, would be to
restore credibility to the system. The commissoiphasized that the disparities might not be
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due solely to the impact of the Rockefeller Drugvsabut that they may be attributable to other
decisions made at the myriad opportunities forcadfs to exercise discretion throughout the
criminal justice process. It is possible that thasguments which discuss racial disparities as a
threat to the credibility of the criminal justicgstem, rather than an injustice to minorities, are
implicit racial messages, intended to argue thaaraninorities will continue to experience
disparate impacts in sentencing outcomes regardfessy reforms to the Rockefeller Drug

Laws.
Reform: Amendments to and Eventual Repeal of the Rikefeller Drug Laws

After only three years under the strict laws, iT@&%he state legislature relaxed some of
the plea bargaining restrictions under the?fldwand in 1977 the Committee on New York Drug
Law Evaluations issued a report that criticizedltives after finding that drug use and related
crime was as widespread as it was prior to thetereat of the laws. This was despite the fact
that the state had spent nearly $76 million andapgubinted 49 additional judges to implement
the laws. In 1979 the New York State legislaturd &overnor Carey agreed to eliminate some
mandatory prison sentences for sale and possessémnall amounts of narcotié3! These
changes, however, were not enough for Democrateeistate legislature. The Democratic
Senate minority leader claimed that Democrats weteonsulted in the negotiations leading up
to this agreement and that Democrats would pushrfmader changes than the ones to which
Republicans and the governor had agr@@digain in 1988 the laws were amended to increase

the amount of drugs needed to reach the mandatotgrsce of 15 years to life in prison and to

>3 Goldstein, Tom. “Stiff New York Law On Drugs Is Termed Ineffective by Study.” New York Times. Jun. 22, 1977.

Meislin, Richard J. “Albany Acts to Cut Mandatory Terms in Narcotics Cases.” New York Times. Special to the
New York Times. May 8, 1979.

2> Goldman, Ari L. “Albany Accord on Drug-Law Changes.” New York Times. Special to the New York Times. May
23, 1979.
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lower the threshold for cocaine possession to atlmwarrest of people possessing small amounts
of the drug, due to concern over crack cocatfidn 2000 Chief Judge Judith S. Kaye ordered
courts to phase in a program which would requie¢ tiearly all nonviolent drug-addicted
offenders be offered treatment instead of jail tialthough this program would not apply to

nonviolent offenders convicted under the Rockefdliig Laws?>’

Despite these minor amendments to the lawssahsequences of their enforcement
were severe. From 1980-1992 New York’s prison jegpmn tripled from 20,000 to nearly
62,000. The percentage of offenders incarceratedrtig offenses increased from 9% in 1980
to 32.3% in 1997. The cost of the rising prisopyation has been approximately $4 billion,
and the prison system remains severely overcrowtieRacial minorities and women offenders
have born the brunt of the Rockefeller drug lawsigequences. While blacks and Latinos
comprise about 23% of New York’s population, theynprise 91% of those incarcerated for
drug offense$>® This is despite research that shows that driipgelnd use are approximately
equal between races proportionately to their peacgnof the overall population. The following
chart illustrates the rates of drug use by racepared to rates of incarceration by race.
Although it represents national data as opposehta specific to New York, it is representative

of disparity between white and black drug offenders

256 Wilson, Rockefeller Drug Laws Information Sheet

Finkelstein, Katherine E. “New York To Offer Most Addicts Treatment Instead of Jail Terms.” New York Times.
Jun. 23, 2000.
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Figure 5

Disparity Between Black and White Drug Offenders

80

70 - % of lllicit Drug *Source: SAMHSA .

. .k 2001 National
Users in America Household Survey

60 - % of Drug War ron Drug Abuse

\ \ T **source: The
50 - Prisoners in America Sentencing Project
40

30
20
10

0

White Hispanic Black Other

O W ks WY o
Theﬂq?eqﬁx;r Grcf)qﬁlgn 282 West Astor =Colville WA 99114 = (509) 684-1550 » www.novemberorg

Source: The November Coalition

The New York legislature, however, soon begarhip away at the mandatory minimum
policies until it ultimately gutted the Rockefellgrug laws in 2009. In 2004 the New York state
legislature passed limited amendments to the laltese reforms were intended to amend the
sentencing structure for drug offenses and redtiserpterms for nonviolent drug offenders.

The legislation provided variation in sentencingisture according to the offender category.

158



Some significant reductions in sentences were dexun the legislation. For example, first time
Class A-I felony offenders saw a reduction in pnisentences from an indeterminate sentence of
15 years to life, to a determinate sentence ofaBsyelndeterminate sentences with life
maximums for Class A-l and Class A-1l offenders evegplaced with determinate terms. Post
release supervision periods became shorter for affestders, although sentences for drug

offenders with prior violent felonies increased resitly.

The 2004 legislation also expanded treatment nptior many offenders. Offenders
would be eligible for the Comprehensive Alcohol &ubstance Abuse Treatment Program
(CASAT) and early release six months earlier thaaen the previous legislation. Under the
previous law only the Department of Correctionaiv&es could decide whether to place
inmates in CASAT. Under the new law judges wekegidiscretion to order inmates into the
treatment program. While the weight thresholdsstame drugs would not change, for Class A-I
and Il heroin and cocaine the thresholds would teoubhe legislation also provided retroactive
benefits to offenders already serving time for doffgnses. Offenders serving Class A-I
sentences of 15 years to life were eligible to yfgt conversion to determinate sentences and a
denial of such application could be appealed. Aaldilly, merit time of one third, rather than

the previous one sixth, could be earned, and paroldd be terminated after two years.

The stated justifications for the reforms of 2@@&re unduly harsh sentences for
nonviolent offenders, warehousing of prisoners, @st. No mention was made of the racial
injustices in the disparities in numbers of incaated minorities. A letter signed by a number of
individuals representing various organizations s&# to the legislature in support of the
reforms. The letter generally applauds the refoiams urges more reforms that focus on

treatment and a medical emphasis on the problesnugf addiction. One sentence in the letter is
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devoted to the fact that poor and minority commasitire the largest population impacted by
the Rockefeller Drug Laws. This one sentence spealumes in that it draws attention,
however sparingly, to the fact that racial minesthave borne the brunt of the Rockefeller Drug

Laws.

Finally, on April 2, 2009, the legislature passethprehensive reforms, gutting the
Rockefeller drug laws. These new laws eliminateshdatory minimum sentences and restored
judicial discretion, giving judges authority to erdreatment instead of j&f1° There is still
controversy in the face of these reformed laws,ahacates for reform are calling for still
further reforms. Opponents of reform, however towe to warn of potential consequences of
more lenient sentencing la®®. In particular, Republicans plan to make the aredrdws an
issue in future legislative elections, allegingtttiminals who sold drugs to children or operated
meth labs will be released and that programs utigenew laws will cost the state $50 million.

It thus appears that this state, which has swuamditically from having some of the strictest
drug sentencing policies in the nation to a fulleal of those laws, may remain in flux due to

continuing controversy over those laws.

The 2009 legislation amending the Rockefeller Drag/s was passed as part of a budget
bill, and was intended to amend state financelatioa to the use of funds in the criminal justice
improvement accourif? The bill overall enacts legislation that is neszey to implement the

state fiscal plan for the 2009-2010 year.
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On December 8, 2009 a hearing was held to assessipiact of the 2009 reforms to the
Rockefeller Drug Laws. Although it was too eartyttds time to accurately assess the complete
scope of the impact of the reforms, the intentefhiearing was to evaluate the implementation
of the reforms by the courts and community basednams. The hearing was attended by
legislators and other government officials, andtesny was taken from judges, corrections
officials, and representatives from community bgsedyrams, including those advocating for
the defense bar, former inmates, alternativesdaraeration, and organizations that address
women’s issues. Notably absent was any organizatioepresentative advocating for racial
minorities. In fact, there was virtually no memtiduring this hearing of the impacts of the 2009
amendments on racial minorities, or whether thacklbeen any effort to benefit these

populations, as there had been for women.

Judge Kluger, Chief of Policy and Planning for Néark State’s Unified Court System
testified to the use of federal stimulus funds frim@ American Recovery and Reinvestment Act
to provide court resources for implementation ef thforms. She spoke of the new emphasis on
drug addiction and the need to help offenders mraecit. She made no mention of racial

disparities in sentencing outcomes or prison owsvding.

Secretary O’Donnell emphasized the focus on treattizued rehabilitation rather than
incarceration, but stressed that this must not comse public safety. He recognized that fewer
prison sentences have resulted in increased sindggal jails and probation departments. He
provided some preliminary data on the impact ofréferms, which are based primarily on
resentencing of some offenders and diversion &drtrent of other offenders. None of the data
include statistics on the impact of the reformstmracial composition of New York’s prison
population.
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The testimony of Commissioner Carpenter-Palumbe@isiversion programs and re-
entry issues, in addition to a program in 23 prssshich trains inmates to become drug
counselors and is available to women prisonersedisas men. His testimony also points out
that the number of drug offenders in New York pnsdas gone down 12% since the law was
passed. He indicated that success of the reformntivibe defined as offenders completing

treatment programs and a reduction in recidivistasraf more than 30%.

Representatives of several organizations, suclef@nske advocates, the Legal Action
Center, The Fortune Society (which works with fornmenates), Serendipity 2 and Crossroads
(both serving women drug and alcohol addicts), dasgmony regarding breaking down
barriers to re-entry, the importance of the huntarysof each offender, and the impact on
women of the reforms. The discussion of the imp#dthe reforms on women is fairly lengthy
and serves to recognize that the paths into addietie different for women than for men.
Women face issues such as abuse and caring fdremilwhich don’t affect men in the same
way. The testimony emphasizes that women areniadlesst correctional population and that
they do not want to increase their number. Testiyrfoom representatives of Greenhope and the
Women in Prison Project discussed additional ancerapecific women'’s issues, including the
fact that there are not as many vocational traipiragrams for women in prison as for men, and
provided statistics on women and issues upon mg-eiihe discussion of the impact of the
reforms on women prisoners concludes with the médion that the state legislature passed a

bill requiring equal treatment of women in prisbnt the governor vetoed it.

Throughout this entire hearing on the implementatbthe reforms of 2009 there is only
one reference to race or ethnicity in prison pogas. In discussing the program which trains

inmates to become drug counselors it is mentionatithe former inmates who do become drug
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counselors represent the inmate population in tefmacial, ethnic, and cultural composition. It
is further noted that “cultural competency” in jonsis not part of the counselor training
program, but that it should be. This is the soéntion of race in the hearing. There is no
assessment of the impact of implementation of 6@2eforms on the numbers of racial
minorities in prison or in treatment. There isdigcussion of specific issues faced by racial
minorities in prison, in treatment, or upon re-grdfter release from prison. There were no
representatives or advocates to raise such issuleshalf of racial minorities in attendance at

the hearing, and none of those who were in atteseleaised such issues.

Conclusion

New York presents an important case study in tigigs of sentencing in the course of
the War on Drugs. The trajectory of its sentenqalicies from the escalation of the War on
Drugs through its de-escalation illustrates the geminterplay of factors that influence
punishment policies at the state level. Duringebkealation of New York’s War on Drugs
sentencing policies, the state followed the leatheffederal government. State politicians
capitalized on and contributed to the public’s feldrug use and crime. Implicit race-related
messages were employed to fuel the fear of drudsame and to garner support for the harsh

penalties of the War on Drugs.

Later, during the de-escalation of the War on BringNew York, there was a near
abandonment of any mention of race in the moverteral the strict sentencing policies.
However, although politicians almost never menttbrece as a motivation in amending the
policies, it is clear that race was an underlysgye. The disparate impacts experienced by

minorities, and blacks in particular, were so prnamzed that it was impossible to ignore race in
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the move toward de-escalation. It was virtuallperessary to mention race as an issue because
the racial injustices that resulted from the hahtencing policies were inescapable as a
motivating factor in reform. It is remarkable, hewer, that this looming issue was so important,

yet garnered so little explicit mention.

The case of New York is interesting and importzetause it does not fall into line with
the literature on race and criminal justice polidye literature theorizes that criminal law is
used to control or vitiate a perceived threat pdsechinority communities. While this does
seem to play out at the beginning of the War ongdrthe de-escalation tells a different story.

In New York, at the beginning of the War on Drugfemtion was drawn to drug use and crime in
minority, particularly black, communities. The page of the Rockefeller Drug Laws could
certainly be seen as an attempt to incarceratehemeby control these communities. This is true
despite the fact that some prominent black figstggported the laws at their inception. After
years under the Rockefeller Drug Laws it would appkat this attempt to control the minorities
of New York had been successful. Minorities, bkatkparticular, were incarcerated at higher
rates than ever before. Contrary to theory initeeature, however, this is when calls for reform

were made.

At this point, it is clear that the disparate irapaf incarceration for blacks was one of
the most striking consequences of the Rockefeltegaws. The number of blacks that were
incarcerated under the Rockefeller Drugs Laws mdkasar that race was an issue with these
policies. The outcome for blacks under the lavasrdit have to be explicitly raised because it
had become so inherent to the laws and their im@hgation. This unjust treatment of black
offenders was only implicitly mentioned, while themary discourse of reform focused on the

state budget.
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Ultimately what we see in New York is the useraplicit racial language as discussed
by Mendelburg. People raised issues that candreaeimplicitly referring to blacks and other
minorities, but they did not explicitly referendeetdisparate and unjust impacts these
communities had experienced. A fear of crime &edrécial undertone of that fear lead to the
passage of the Rockefeller Drug Laws. The congempsefor racial minorities also led to the
reforms. Why wasn’t this explicit? It could be bese politicians and the public care more
about the budget than injustices for minoritiest B more likely reason is that it is simply too
difficult to raise the issue, particularly for pidians. While the issue of race was underlyirgy th
effort for reform, it was too difficult to use ratly transparent language. Doing so would draw
attention to the racist impacts of laws passedcbygé calling for reform, and to the unfair
treatment of minorities in the criminal justice ®rm in general. As a result, the issue was raised
only through implicit language, when raised atalhough everyone knew it was a catalyst for

reform.

The lack of mention of race in the move towarddkesscalation of New York’s War on
Drugs is distinguishable from the events surrougdie de-escalation of drug sentencing
policies in Michigan’s War on Drugs, which is thégect of the following chapter. In Michigan
race was also an important factor in both the asical as well as the de-escalation of the War on
Drugs and the state’s drug sentencing policiesrdthowever, there was far more explicit
mention of race and racial injustices that resuiitech the harsh sentencing policies as a
motivating factor in the move to reform those pelc Not only did public interest organizations
make mention of race as an issue, but politiciamsked racial injustices as justification for

reform as well.

165



Chapter 7

Michigan

The state of Michigan provides a case that cambé/zed by looking at two points in
the history of its drug sentencing policy. At theginning of the war on drugs, during the 1970s,
Michigan enacted some of the most harsh drug sengpolicies in the nation. In the 1990s,
however, after more than twenty years of experiavite the harsh policies, the Michigan
legislature began to reverse many of the policiesriacting new legislation that significantly
altered drug sentencing in the state. Since themhegislature has continued to amend the
policies and to entertain further amendments. @lpedicies continue to undergo changes even
today. The question | address with this chaptdrasy did the circumstances surrounding the
enactment of Michigan’s harsh sentencing policidre unlike in New York racial disparities
were initially a catalyst for enactment of thoséiges, change in the intervening twenty years to
allow politicians to reverse course and take thaipally risky position of retreating from

punitive drug sentencing policies?

The War on Drugs and Sentencing Reform in the Statef Michigan

Michigan provides an example of a state that eddaéesh sentencing statutes in
response to the War on Drugs, and then moved tomethose statutes after years of experience
under those laws. It appears that the theoriegpacating politics go the furthest in explaining

the dynamics of the circumstances surrounding tiggnal enactment of the punitive policies of
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the War on Drugs as well as the subsequent amerndmkthose policies in Michigan. The
partisanship theories of the existing literaturguarthat Republicans were most likely to enact
strict drug sentencing policies during the war aimgd. However, in Michigan both parties

advocated for punitive policies during the earlgangeof the war on drugs.

Years later, however, individual legislators fromthbparties had to change their
positions, and advocate for reform of the toughessring policies. They were eventually able
to do this without appearing to be inconsisterthiir policy positions, and without appearing to
be weak on crime policy. The major factor that emdagossible for politicians to make what
would seem to be a politically risky move withoebpardizing their reelection prospects was the
fact that they were able to build a strong coaliimm both sides of the issue and from both
ends of the political spectrum. A bipartisan doati that included legislators, police officials,
lawyers, and others worked together to bring abbbahge to Michigan’s drug sentencing laws,
thus taking away the element of political risk, amioducing the idea that the coalition would

now be smart on crime, rather than soft on crime.

The results of the statistical analysis presemddhapter 5 would create an expectation
that the enactment of the policies at both therregg of the War on Drugs as well as during the
period of reform would correspond to the preserfgainority populations, the level of diversity
in the state, and the presence of descriptive septation in the state legislature. However, it
seems that the coalition that came together totehadegislation acted without great regard to

these factors.

Thelnitial Years of the War on Drugs
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Michigan began to respond to the War on Drugs’ foaltough sentencing laws for drug
offenders in the late 1970s. In 1973, Michiganoée@ mandatory minimum sentences for many
drug offenses, which were the most harsh drug seagein the natioff> The most well known
of those laws, the ‘650 Lifer Law,” mandated lifeprison without parole for offenders
convicted of delivery of over 650 grams of heroircocaine. This law was signed by
Republican governor William MillikeA® In 1987 Michigan enacted statutes requiring
mandatory consecutive sentences for some drugsa$envhich required that sentences for drug
offenses be served consecutively to sentencesitither felony?®® This course of events is
consistent with the theory that Republicans areentikely to enact more punitive sentencing

policies.

There were several apparent reasons for the enacththe harsh sentencing laws in
Michigan, including the general drive to be toughdoug offenders under the War on Drugs,
and the desire by many in the government and ih@ral justice system to see similar
sentences for similarly situated offenders. As time the federal government and the Michigan
state government were headed by members of thebRegou Party, which made a party issue of
being tough on crime. It appears that the govenmro@mpaign to gain support for the War on
Drugs succeeded in swaying public opinion to supibh@ new policies. At the time, many
Americans cited drugs and drug crimes as one af thest pressing concerns about the
nation®®® This increased concern on the part of the puwsiiovell as the Republican control of

the Michigan government made passage of the segittencing laws feasible.

2%3 Families Against Mandatory Minimums (FAMM) www.famm.org

* stopthedrugwar.org/chronicle-old/268/Michigan.shtml
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Another catalyst of the change to harsh drug semtgrpolicies was the concern that
many drug offenders were receiving different secesndespite having similar characteristics,
such as criminal history and seriousness of threecfor which they were being sentenced. In
1979 the Michigan Felony Sentencing Project, “Seciteg in Michigan,” reported that there
were disparities along racial lines in the statiigg sentencing. In this study of 6000 felony
cases the authors found that the sentencing systbfichigan of the 1970s produced marked
disparities in sentencing outcomes. They foundtti@discrimination was not deliberate, but
was so severe that it could not be accounted fehysby offense or offender characteristf€s.
The issue, therefore, was initially framed in teiwhsace and disparities in sentences for

similarly situated offenders.

The concern raised over the disparities along réines in sentencing outcomes is
interesting in light of the findings in Chapter Bhe first statistical analysis found that as black
populations increased, drug sentencing laws bedessestrict. | also found that as immigrant
populations increased and as states became maneseljivrug sentencing laws became less
strict. However, during the initial years of thea¥\bn Drugs in Michigan, the drug sentencing
laws that were passed were some of the most stribe nation. However, the statistical
analysis shows that as the number of blacks itetfislature increased, drug sentencing policies
became more strict. This is likely due to the thett many black leaders initially supported the
harsh policies of the War on Drugs. On the otlard) the statistical analysis found that as the

number of Latinos in state legislatures increadeay sentencing laws became less strict.

The findings of the second statistical analysi€lvapter 5 are also mixed in relation to

what we see in Michigan. In both 1985 and 2002narease in minority populations

267 Zalman, et al., 1979
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corresponded with less strict drug sentencing laMewever, in 1985 states that were more
diverse according to the Hero diversity variableigdsentencing laws were more strict, and in
2002 they were less strict. Again, in this analysgreater number of blacks in the legislature
lead to more strict drug sentencing laws, while enlcxtinos in the legislature lead to less strict
drug sentencing laws. In Michigan it appears thatng the buildup of the War on Drugs, the
findings of the statistical analysis relating tor@ased diversity do not hold, while the findings

for increased numbers of black representativelearidgislature do bear out.

Concern for the disparate sentencing outcomes iioonities were a factor in the
enactment of Michigan’s harsh sentencing polictabe@beginning of the War on Drugs.
However, this does not appear to play out as wbalgdredicted by the findings of the statistical
analysis. It does not necessarily appear thadttiet laws were passed as a result of less
descriptive representation in the legislature,soa &y-product of a less diverse population at that
time. Rather, it seems more likely that the figdion blacks in the legislature corresponding
with more strict policies bear out here, as thelbl@mmunity’s support for the strict laws, as

seen on the national stage, may have contributétetoenactment.

Subsequently, the Sentencing Commission was créatsdidress disparities where two
offenders who had similar criminal histories weegng sentenced to wildly differing minimum
terms. The Michigan legislature responded by passiatutes that required mandatory
minimum sentences for many drug offenses andriietprobation for some drug offenses,
among other thing®® The most infamous of these, referred to as tiel&®r Law, passed in

1973, and mandated a life sentence without paaolarfyone convicted of possessing,

268 . .
www.legislature.mi.gov
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delivering, or intending to deliver over 650 gragisocaine or heroif®® These statutes were
intended to reduce judicial discretion by requirjadges to take into account the nature of the
offense and the criminal history of the offendather than characteristics of the offender, such

as education, family, and potential for successfhabilitation*’°

There appears to have been little opposition tp#ssage of Michigan’s tough drug
sentencing laws. At the time of the enactmenheftarsh policies, Michigan’s legislature had
no organized Black Caucus. Although the Michigagidlature elected a black legislator as early
as 1892, the Michigan Legislative Black Caucus matsformed until 19767 Further, years
later Governor Milliken recalled that he, his staifiid the legislature had no reservations about
passing and signing the la#/8. Milliken did, however, receive a warning abou firoposed
legislation from the director of Michigan’s Offic# Drug Abuse and Alcoholism, Patrick
Babcock. Babcock provided Milliken with a critiqgp€New York’s Rockefeller Drug Laws,
which had been passed several years before Micleigasidered passing its own drug war
legislation. Babcock criticized the fact that Reckefeller Drug Laws did not distinguish
between addicts and drug traffickers. He alsalatéminology studies which showed that
traffickers would not be deterred by harsh senten@abcock favored maintaining the use of

judicial discretion in sentencing drug offend&fs.

269 FAMM, www.famm.org

House Legislative Analysis, Senate Bill 280 with House committee amendments, Senate Bill 281 with House
committee amendments, 1997

27 Michigan Legislative Black Caucus, www.michiganlbc.org
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There was also some debate as the Michigan lagislabnsidered the laws. Various
people, including doctors, judges, prosecutorgesis, law enforcement officers, and treatment
representatives testified at the hearings. Sorheegtthe argument that the law’s failure to
distinguish between low level dealers and druditiegrs would result in unfair sentences for

some offenderg’*

However, these minor attempts at opposition wesrshadowed by the pressures to pass
the harsh laws. According to a survey taken tleg ffee laws passed, a majority of respondents
in Michigan viewed the drug problem as an incregtimeat. Milliken cited the threat of the
state’s growing drug problem as creating a greatitier the legislation. Michigan was also
receiving federal funding, along with federal direes, to help expand the punitive drug
sentencing laws. In granting federal funds toffitje drug war in Michigan, Dr. Jerome H.

Jaffe, the director of the White House Special &wetOffice for Drug Abuse Prevention stated

that “President Nixon has directed us to expang dhuse treatment and has given us the dollars
to do the job.2”® In the same press statement, Milliken said tiaatiministration was

“working closely with the Nixon administration teesto it that the entire range of drug

prevention efforts,” would be put forth to fightethvar on drugé’®

on drug law violation.” Lansing: January 8, 1973, folder: “Drugs 1971-1973 (2 of 3),”

Box 1222, William G. Milliken Papers, Bentley Historical Library.
2% Allen B. Rice. “Debate Begins On Bills Aimed At Heroin Dealers.” Michigan Capitol

Report 14 (12). December 10, 1975.
2> Memorandum from the Executive Office, Governor William G. Milliken. November 1,

1972, folder: “Drugs 1974-1979 (3 of 3),” Box 1222, William G. Milliken Papers,

Bentley Historical Library.
276 Memorandum from the Executive Office, Governor William G. Milliken. November 1,
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Thus, the lack of opposition minimized any riskpassing such punitive legislation,
particularly when viewed in light of the fact tliae federal government was leading the charge
in passing similar legislation and in providing fliamg for Michigan’s legislation. Even in the
face of already overcrowded prisons, an econonasiesgon, and crime rates that had been
declining, the Michigan legislature and governorevable to pass the legislation with little
apparent resistance. The findings of the statisinalysis in Chapter 5 predict that the relative
strictness of the state’s drug sentencing lawshelielated to the level of diversity in the siate
well as the extent to which descriptive represémagxists in the state legislature, but the case
of Michigan illustrates further complexities in tfeetors motivating the enactment of the initial

harsh policies, as well as the subsequent reforms.

At the beginning of Michigan’s war on drugs, it @aps that the theories on partisan
politics and the desire to address disparate seinggoutcomes for minority offenders were the
main catalysts in the enactment of the originashanolicies. This raises the question of how the
politics changed over the years to allow a retheen these policies. As will be discussed
below, the issue of disparate impacts for minasifenders was not resolved by the punitive
policies, and in fact was exacerbated. Therefoith, similar issues facing the state after the
harsh policies had failed to achieve their gols,{dolitical climate had to shift to allow the
legislature to reverse course on a policy positi@t had been popular, specifically they had to

reform drug sentencing laws without appearing tavbak on crime.

Later Yearsin the War on Drugs and the Movement for Reform

Bentley Historical Library.
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After years under this sentencing system critegan to realize that the goals of the
system were not being met, and indeed new problamsarisen. This sparked a movement for
reform of the state’s drug sentencing practicesis posed a potential problem for politicians
who had supported and advocated for the initialtpuendrug sentencing policies. It was now
necessary to retreat from the harsh policies angtatie previously politically untenable
position of advocating for reform. It appears tlegfislators were able to accomplish this feat by
relying on the support of public interest organmas, such as Families Against Mandatory
Minimums (FAMM), which attempted to gain public ggut for reform, and by engaging a
coalition for reform. FAMM is a nonprofit, nonpe&n group that advocates for state and
federal sentencing reform. It is funded by taxpaytamilies, inmates, law enforcement,
lawyers, judges, criminal justice experts, andzeits. This organization played a major role in

Michigan’s efforts to reform the harsh policiestioé War on Drugs.

The reform movement urged that rather than reqairer prison sentences, for some,
particularly nonviolent, offenders the state shallchinate mandatory minimum sentences and
life probation for some offenses, eliminate mandastacking for convictions involving
multiple felony offenses, and eliminate a sectibthe state’s constitution that guaranteed the
rights of crime victimg€/’ The reform movement was lead by FAMM, along veitboalition of
citizens and organizations, and their initial gwak reform of the ‘650 Lifer Law.” FAMM and
its supporters helped publicize the reform movenreatway that was palatable to the public
and helped to sensitize the public to the needefimrm. This created circumstances in which
politicians could take advantage of the work dopé¢hie public interest organizations, and join

the movement for reform without appearing to bekn@acrime. It appears that regardless of

277 . .
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the factors of diversity and descriptive represimaanalyzed in Chapter 5, a confluence of
other factors, lead by an alliance of citizens paldlic interest organizations, provided the

catalyst for reform of Michigan’s drug sentenciags.

In 1998 Governor John Engler signed a bill amendtlieg650 Lifer Law,’ thereby
eliminating the mandatory sentence of life withpatole and providing parole eligibility to
those sentenced under the I&{f This bill reduced mandatory minimum sentencek5tto 20
years for offenses which previously carried lifatemces’® Interestingly, therefore, the reforms
to Michigan’s drug sentencing laws began undetdghdership of a Republican governor. By
this time of course, the federal government wasléédy Democratic President Bill Clinton,

who also supported the War on Drugs and tough pesdbr drug offenders.

More changes in sentencing policies came abaieirearly 2000s. In 2002
Representative Bill McConico, a Democrat, sponsdieek bills that would reform drug
sentencing in Michigan. A leader in the Michigagitlature’s move to reform the drug
sentencing laws, McConico represented two distoees the several years he was involved in
the reforms. From 2000 to 2002 he representedilyacts District 6, which was comprised of
86% White, 8.9% Black, and 3.6% Latino constitugnith the remainder comprised of a very
small percentage of other races. From 2003 to d@d@presented Michigan’s District 5, which
was comprised of 76.7% White, 18.6% Black, and 3L&8tno constituents. The bills were co-
sponsored by a bi-partisan coalition, including RRepntative Larry Julian (Republican),

Representative Mike Kowall (Republican), and Repmnéstive Artina Tinsley Hardman

278 FAMM, www.famm.org

% Grand Rapids Press, November 28, 2000
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(Democratf®® Also joining the coalition in support of the kilvere numerous organizations,
including FAMM, the Prosecuting Attorneys Assoaatiof Michigan, the Michigan Association
of Drug Court Professionals, the Michigan Judiciasgociation, the Michigan Catholic
Conference, the Detroit Branch of the NAACP, thez€ns Alliance on Prisons and Public
Safety, Michigan’s Children, and the Michigan Adstion of Licensed Substance Abuse
Professionals. The Prosecuting Attorneys Assariadf Michigan president at the time
remarked that they had made the improbable moya@rohg the movement for reform because
they recognized the fact that effective drug poleuld have to combine criminal justice
strategies with drug treatment, incarceration fgprapriate cases, and prevention in schools,
businesses, and honf&S. This broad-based coalition proved to be crucigdliticians’ gaining

support for the reforms without jeopardizing theielection.

Here we do see black legislators as well as the @RAoining the coalition to enact less
strict drug sentencing laws, which contradictsfthdings in Chapter 5, which showed an
increase in black legislators resulting in morestirug sentencing laws. However, at this point
in Michigan’s War on Drugs there was no longer wplead support for the initial harsh
policies. While many believed that the initial would lead to a decrease in disparities for
minorities, and black public figures had expressaggport for the War on Drugs on the national
level, by these later years it was clear that ticies had lead to even greater disparities,
particularly for black offenders. As a result, theparture from the findings in Chapter 5 is not

surprising, particularly given the growing coalition the movement for reform.

280 stopthedrugwar.org/chronichle-old/268/Michigan.shtml
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The proposed bills, HB 5394, HB 5395, and HB 6%t@.ld make drastic changes to the
existing drug sentencing laws. HB 5394 and HB 588&ressed mandatory minimum
sentencing laws. They proposed to eliminate mamganinimum sentences and lifetime
probation for most drug offenses. They would nesjodicial discretion and allow judges to use
the Michigan sentencing guidelines to impose se@®based on the facts of each case, rather
than just on the drug weight. They would replafegime probation for the lowest level drug
offenses with a five year probationary period ikatandard for other crimes. The bills would
allow consecutive sentences for delivery offenbasgliminate mandatory consecutive
sentences for simple possession. They would atgease the guideline penalties for the most
serious drug offenses. Finally, these bills watrighte new sentencing ranges and drug amounts
for each offense level over 50 grams, and wouldeim®e the penalties for delivery in a home

where a minor child resides and for multiple offesf§?

The third proposed bill, HB 6510 addressed proioaéind parole. This bill would
replace lifetime probation with five year probatiperiods and allow the court to discharge
current offenders from lifetime probation afteryhead successfully completed five years of
probation. It would also allow earlier parole ditjity for prisoner serving mandatory minimum

and mandatory consecutive sentences under theLi6&0Law”. 2%

In 2002, Governor John Engler signed these refeontise mandatory minimum

sentencing policies, which would take effect on éhat, 2003, in the form of Public Acts 665,

%2 4B 5394, HB 5395

4B 6510
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666, and 676%* These policy reforms made sweeping changes to wés@ previously some of

the most harsh drug war sentencing policies im#t®n?®°

The changes included new policies for those oemnavho would be sentenced for drug
offenses after March 1, 2003, including eliminatadnmandatory minimum sentences for
controlled substance violations, establishmentméwa schedule of sentencing guidelines based
on revised amounts of drugs involved, the elimoratf the sentence of lifetime probation, and
changing the mandatory consecutive sentencingrtay dffenses to permissive consecutive
sentencing® The new acts also allowed judges discretion padebelow or above the
sentencing guidelines for substantial and compeh@asons. For offenders sentenced before
March 1, 2003, the reforms allowed eligibility fearlier parole consideration for offenders
currently serving mandatory drug sentences, inolyidiandatory consecutive sentences, and
would replace lifetime probation with a maximumeftyear probation. Probation officers would
also have discretion to recommend discharge fravbairon for an offender who had served five

years?®’

Also in 2002, there was an attempt to get amainre onto the ballot, which would have
amended the state constitution to establish a cesiom to develop new sentencing guidelines
for drug offenses and to appropriate funds for dragtment progranf§® The amendment
would have eliminated Michigan’s mandatory minimsemtences for drug offenses, mandated

treatment rather than incarceration for many drffignaders, and given judges broader discretion

2 EAMM’s guide to the Michigan sentencing reforms, www.famm.org

The text of all three of these laws is reproduced in Appendix A
?%¢ public Acts 665, 666, 670
%7 public Act 670
8 . .
www.drugreform.org/michigan
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in sentencing drug offendef® This initiative failed to reach the ballot dueato inability to
overcome technical problems. Specifically, théative sought to add a section to the

constitution where one already existed.

There will likely be more changes to Michigan'sikaas advocates for reform continue to
fight for their cause. Most recently the stateanged access to drug court by enabling circuit
and district courts to develop adult drug courtd alhowing family courts to create juvenile drug
courts. Senate Bill (SB) 998 establishes the 'stdt@ig court structure and numerous other bills
set out criteria for eligibility for diversion tdé drug court prografi° There are also
indications that Democratic State Representativé €andino will soon introduce another
reform bill that would reclassify some non-violdelonies into misdemeanors and reduce

penalties for other felonies?
The Influences on Change: Theories of the UndercladDo Not Hold

Michigan State Legislature and Legislative Debates?®*: Little Concern for Minorities
and Disparate | mpacts

Although the arguments in favor of the harsh saritey statutes passed in the beginning
of the War on Drugs emphasized the disparitieemesnces for minority and white offenders,
the arguments in favor of reform essentially abarediathis language. This may be one reason
we see departures in the Michigan case from tlterfgs presented in the statistical analysis in

Chapter 5. Advocates of reform invoked concerrex tive financial consequences of housing

% Grand Rapid Press, September 22, 2002

SB 999, SB 1000, HB 5647, HB 5674, HB 5716, HB 5928, HB 5932.

Detroit Free Press, July 27, 2007

The references to legislative debates made here are based on information gathered from the Michigan State
website (www.michigan.gov), and for the most part consist of summaries of comments made during debates.
Further efforts were made to secure the full text of debates and committee meetings surrounding the relevant
bills, but this proved impossible in the absence of a trip to Michigan.
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the offenders and the continued rates of recidivi§éine of the main arguments was that the
mandatory minimum sentences had resulted in a di@marease in prison populations and the
number of people on probation, causing a straithemesources of the courts and the state’s
Department of CorrectiorfS: One argument citing the fact that mandatory mimimsentences
are not cost effective did devote one phrase tdatiethat they also have a discriminate impact
on minorities’* Specifically, the House Fiscal Agency producedport, titled “Eliminate
Mandatory Minimums for Drug Sentences,” which prasd the problems associated with
mandatory minimum sentences stating, “critics velithe current system is not cost effective
and has had a disproportionate impact on minori&&s This was not expanded upon and there
was no mention of the fact that the statutes hsal r@sulted in longer sentences for women
offenders. Therefore, it does not seem that thertes arguing that racial disparities in

sentencing will prompt reforms aimed at reducingsthdisparities hold in this case.

The failure to invoke racial disparities in serieig outcomes in advocating for reform
was not due to a lack of such disparities. As@wN ork, Michigan’s drug sentencing policies
exacerbated the problem of racial disparities emathan eliminate or even reduce it. The
following charts illustrate the disparities in thembers of inmates incarcerated in Michigan

based on race in 2000.

293 . .
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Figure 6

Blacks are overrepresented
in Michigan's prisons and jails
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Figure 7

Latinos are overrepresented
in Michigan's prisons and jails
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Figure 8

Whites are underrepresented
in Michigan's prisons and jails
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Although most did not mention racial disparitiesaa issue, in arguing for sentencing
reform, some advocates did invoke language in fa¥giving judges discretion to consider such
factors as addiction, prior record, education, fasiuipport, and chances for successful

rehabilitation www.legislature.mi.go}**® However, although the language regarding family

and rehabilitation is often associated with thedseaf women offenders, there was no specific
mention of how women had been impacted by the seimg statutes. These advocates also

mention that there are still disparities underrttendatory minimum sentencing scheme due to

296 . .
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the ability of prosecutors to exercise discretiothieir charging decisions. They do not,
however, describe these disparities or mention drghey are based on race or gender. These
references to disparities as well as to socialderdographic factors could serve as a proxy for
diversity levels discussed in Chapter 5. Minogppulations are often associated with such
social concerns, and the concern for these faotassbe based on the level of diversity in the
state, which according to the statistical analysisild indicate a move toward the less strict

sentencing policies Michigan enacted at this time.

There is evidence of one argument which pointedfoifact that there had been a 22.7%
increase in drug offense incarceration for whitemders and a 335.7% increase in drug offense
incarceration for African American offenders, bhiststatistic was cited in support of the
argument that mandatory minimum sentences were/oiting as a deterrent, and that treatment
would be more appropriaté’ This was not cited in support of any argumenareing the
discriminate impact of mandatory minimum senterae#frican American or female offenders.
The argument was presented in a legislative arsabfdhe proposed amendments to the harsh
laws, which sets forth the existing legislatiore gfroposed amendments, and the arguments for
and against the new la®¥. The comment does, however, reinforce the fattatiough most
advocates were not talking about disparate imgactscial minorities, these disparities did

exist and they were sizeable.

Those who opposed sentencing reform at this pogued that removing the
requirements of mandatory minimum sentencing aloavalg for more judicial discretion would

result in sentencing disparities across the stétes concern, however, made no mention of

297 . .
www.legislature.mi.gov

% House Legislative Analysis Section, “Eliminate Mandatory Minimums for Drug Sentences.” First Analysis (12-3-
02)

184



disparities based on race and gender. Rathempihesdion to reform wanted to avoid the
possibility that sentences in one county may beesyatically different from sentences in

another county?®

Crime and I ncarceration Rates: The Beginning of Budget Concern, and a Reduction
in Concern for Safety

Rather than invoking concerns about the dispamgpacts the sentencing policies had on
certain offender populations, advocates for refemphasized the huge costs incurred by the
state as a result of the increased rates of inGror produced by the policies. Rates of arrest
and incarceration exploded around the nation dutiegvar on drugs. The impact of harsh
sentencing laws and the greater emphasis thatdsasdlaced on law enforcement has had a
dramatic impact on the incarceration of Black offers. This has been the result of several
policies, including the concentration of drug lamfacement in inner city areas, harsher
sentencing policies — especially for crack cocaamel the emphasis on law enforcement at the
expense of prevention and treatm&ftlncarceration rates in Michigan, when dividednglo
racial lines, are similar to those of the resthaf hation. In 2001, the rate of incarceration per
100,000 residents was 369 Whites and 2,247 Bl¥c¢kblationally the rate of incarceration per
100,000 residents was 366 Whites and 2,209 Blaltk&006, Michigan had 67,132 inmates
incarcerated in prisons and jaifé. Of that total number, the rate of incarceratien 00,000

residents was 412 Whites, 2,262 Blacks, and 39@atiss.

The years of the War on Drugs have not seen sogmifichange in crime rates in

Michigan. In 1978, when the first of the harshteaning statutes were passed, the crime rate

299 . .
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per 100,000 residents was 577.2 for violent criame5,016.9 for property crimé¥ In 1990

the rate was 790.4 for violent crimes and 5,20dr4foperty crimes. In 2000 the rate was 555.0
for violent crimes and 3,554.9 for property crimés.2004 the rate was 492.2 for violent crimes
and 3,066.1 for property crimes. The following ithidustrates the overall crime rate in

Michigan over this period of time relative to theeaall crime rate in the New York. The
subsequent chart illustrates the expanding raitecafceration in Michigan over this period of

time.

303 Reported Crime in Michigan, Bureau of Justice Statistics (BJS).
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Figure 9

Crime Rate History in New York and Michigan
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Figure 10

Michigan prisoner population, 1988-2009

In the past 20 years, Michigan’s prison population nearly
doubled. During the same time, the incarceration rate
climbed from 298 per 100,000 population to 510 per 100,000
before declining slightly starting in 2006. 45,478
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While rates for violent crimes have fluctuated otrex years, rates for property crimes,
including drug offenses, have steadily declineasyite this general decline in crime, the prison
populations continue to grow. This is probablgsuit of the fact that more people are
incarcerated on drug offenses, and more of thasaderated are serving longer sentences. The
theories which argue that incarceration and criatesrwill coincide with the punitiveness of
crime policy also do not appear to hold true in Mgan. Throughout the war on drugs crime
rates remained relatively stable, and so they damee been the catalyst for the initial punitive
policies, or for their subsequent reform. The roeeation rate does seem to have had an impact
on the reforms however, in that the cost of incatien became impossible to maintain, and lead
to the need for reform. The fact that the reformvement solidified around the needs of the
state budget is not surprising, as most politicems organizations are sensitive to issues of
finance.
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The Economic Costs of the War on Drugs

Because arrest and incarceration rates for dugadis in Michigan continue to create
problems for the state budget, advocates for reftawe used the budget crisis as a way to push
for change. According to one report, mandatoryimimm sentencing policies caused
corrections allocations in state budgets to in@daster than any other item during the 1986s.
This was a clear concern for Michigan’s legislatwieen it addressed the need for drug
sentencing reform. Those who argued in favor fafrne cited the huge costs of incarcerating
large numbers of drug offenders, most of them niofert, rather than the ‘kingpins’ and dealers

who were the original targets of the la%3.

The huge cost of incarceration incurred by theesthas caused budget shortfalls in
recent years. States around the country have egespond to budget shortfalls by closing
prisons and downsizing. This is politically fedsidue to the fact that closing prisons is not
likely to result in a risk to public safety becaule previous expansion in prisons was largely
due to the incarceration of nonviolent offend®fsStudies have shown that the public in most
states approve of diverting nonviolent offendeosrfiprison in order to reign in corrections

costs®?’

Sixty two percent of respondents in one poll edréhat the laws should be changed so
that fewer nonviolent crimes are punishable bygorisentence®® Seventy seven percent of
respondents agreed that many people in prisoncamé@aient drug addicts who should be in

treatment programs rather than in prison. Six#y parcent of respondents felt that mandatory

3% Greene and Schiraldi, 2002

House Legislative Analysis, Senate Bill 280 with House committee amendments, Senate Bill 281 with House
committee amendments, 1997

%% Greene and Schiraldi, 2002

*7 Greene and Schiraldi, 2002

%% peter D. Hart Research Associates commissioned by the Open Society Institute, February 2002
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sentences are unfair. In another poll, Califoraiaere willing to cut spending on corrections to

balance the state budget than any other stategrog?

In Michigan the government made significant cot$hie state corrections budget, which
most likely contributed to the success of effootsdform sentencing policies. In 2002 Michigan
faced a general budget shortfall of $500 milliofiats>'° At that time the state laid off 240
prison employees as an effort to cut $55 milliamnfrthe corrections budget. Many of these
employees were officers from the state’s maximuousty facility at Jackson, which was closed
as part of the budget cuts. Throughout the entireections system Michigan eliminated 840
corrections positions, although many officers mayehsubsequently gotten new positions due to
the continually growing prison population. As paithe budget cutting process the state closed
numerous corrections facilities, reduced staff, almdinated programs. The cuts in Michigan’s
corrections budget created a need to decreaseithieers of offenders entering the corrections
system. This likely encouraged policy makers t&enghanges to the state’s drug sentencing

laws.

Palitics and Coalition-building: The Creation of a Critical Condition for Politically
Tenable Reform

Despite the increasing momentum that made semigmneform possible, there were still
political battles over the issue, largely dividddng partisan lines. For example, Republican
Senator William Van Regenmorter, who was the chairof the Senate Judiciary Committee

took a moderate stance on the issue. Van Regeansenved as the representative of

309 Levey, Noam, Prison Spending Cuts Endorsed, Poll Indicates Public Priorities During Shortfall, San Jose Mercury

News, December 28, 2001
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Michigan’s 55" legislative district in Ottowa County from 19821690, and the T4legislative
district from 2002 to 2006. From 1990 to 2002skeved a senator of the™2listrict. Ottowa
County is located in the Grand Rapids-Wyoming, Mjein Metropolitan area, and at the time
had a population of around 238,000, of which 91%ewehite, 1% were black, and 7% were
Latino>** The county is considered a stronghold for theuRépan Party, and as such was a
safe district for Van Regenmorter. While Van Regerter joined the coalition for reform and
wrote the 1998 reform bill, he stated that judgad sufficient discretion to depart from the
sentencing guidelines and that no further reforongichigan’s drug sentencing policies were
necessary-> He further stated that although the legislature teformed the sentencing laws,
they were not getting soft on crime, but were ggtsmart on crimé&:® So, although Senator
Van Regenmorter joined the reform coalition, herafited to keep his involvement politically
tenable by indicating that he would not supportifer reform, and by attempting to maintain a

tough on crime stance.

Some opponents of reform have attempted to makecady for reform a political
hazard by scaring the public. For instance, tlasllod the Michigan Sheriff’'s Association said
that increased leniency for nonviolent offendersld@ause death or injury to citizeH$. An
even more drastic attempt to create fear amongub&c was made by Michigan Attorney
General Mike Cox, who said that such reforms tdesaring policy would make it easier for

315

terrorists such as the 9/11 hijackers to commihes. ™ A similar comment made by a County

Executive in Michigan urged citizens to buy an Wrprotect themselves from felons who would

31 United States Census Bureau
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be wandering the streets as a result of the propsesetencing reforni&® These comments were
all made in opposition to reforms to Michigan'’s w#ting policies beyond those that have been

enacted to date.

The 2002 failed attempt to introduce a ballotiaive to amend Michigan’s constitution
in an effort to reform the state’s drug policiesswent only a victim of technical problems, but
also of political ones. The amendment was proposed election year, and was seen by
supporters as a way to reform drug sentencingipslwithout requiring the legislature to appear
weak on crime during an election yéat.Although the amendment was backed by a broad
coalition, including prosecutors and opponentefdurrent policies, the House committee

declined to vote on it before the election.

The ballot initiative may also have been a victifthe political maneuvering of
Michigan’s governor at the time, John Engler. @®2 Governor Engler, a Republican,
postponed a proposal for extending affordable heaiverage to uninsured people in Michigan,
and blamed this postponement on the proposed éntgricing reform initiativé'® According
to Engler, the drug reform initiative, if passedyuld threaten his health coverage initiative due
to the fact that the two would have to competdidods. Although neither initiative ended up on
the ballot in 2002, the fact that Engler blameddhsence of the health coverage initiative on the

potential presence of the drug reform initiativelldohave created public resistance to it.

Political issues have arisen not only around #eessity of reelection considerations, but
also in the relationships between state and Idalads. In 2007, Michigan’s Democratic

governor, Jennifer Granholm, proposed further rafoto state sentencing policies which would

318 Detroit Free Press, August 10, 2007
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make some felonies misdemeanors and reduce sestem@®me offenses. She faced opposition
from a county sheriff who argued that her planeuce felonies, for which convicts serve time
in state funded prisons, to misdemeanors, for whinb is served in locally funded jails, was
really an attempt to shift the cost of incarcerafimm the state to local county governmetits.
The governor did, however, have the support oxpartment of Corrections, some judges, and
a Democratic state legislature, which was contdotig the Republicans when she made a

previous failed attempt to reform the policies.

The political difficulties surrounding efforts foeform have largely been overcome
because of the growing number of organizationsmglto join the reform coalition. The
reforms to drug sentencing laws, and the chandietpric used to advocate for those changes,
coincided with a change in public opinion regardinigne and drug sentencing. A Vera Institute
report includes comments from legislators regardmggcosts of incarceration and sentencing
reform, which are illustrative of the role that algas in public opinion played in the advocacy
for reform. According to the report, Represen&fitcConico cited this factor as critical to his
success in passing reform bitfd. McConico believes that the public in Michigan fadrowing
awareness of the costs associated with the higk ddtincarceration and the fact that those costs
came at the expense of other government spendthgaawices. McConico argued that “every
community, not just the inner cities, is realizih@t everything is being cut and they're seeing

corrections increasing or staying constait."The shift in public opinion led to the electioheo

¥ Bay City Times, July 18, 2007
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large number of new state legislators who were sthetic to sentencing reform, which was

essential to building a bi-partisan coalitiSA.

As public opinion began to shift, the momentum ledirege was compounded by
organizations pushing for reforffi: and this encouraged further coalition buildinghefle was
increased activity by victims’ rights groups, whiobntributed to continued change in public
opinion. In an effort to further secure the suppdrpublic opinion McConico developed a
coalition of reform advocates that the public wotrlgst. A major part of this coalition was an
effort, which proved successful, to gain bi-panisapport for the bills in the state legislature.
Not only did McConico seek out Republican alliesha legislature, but he gained the support of
legislators with law enforcement experience, suecfoamer prosecuting attorneys and police
officers. He also sought, and gained, the supgfgstofessional groups such as the prosecutor’s
association. With the support of prosecuting attgs and judges McConico and his coalition
were able to gain the trust and support of the igepeiblic. This allowed the bipartisan
coalition in the legislature to pass sentencingmaflegislation as part of an agreement on a

package of bills without taking a huge politicaiki**

A further impetus for change within this growingatibion was the political pressure
placed on the state to reform sentencing polithénface of similar reforms in other states. For
example, in California 61% of the public voted avér of treatment rather than incarceration for

first time non-violent drug offender$> Those who backed the California initiative indesh

322 campbell, 2003
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their intent to target drug sentencing policieMichigan next, due to the fact that many people

there are affected by the policy and the fact ktiahigan has the initiative process.

Ultimately the changes that have occurred in Miahig sentencing policies have been
accomplished through the work of this bipartisaalition of government officials,
representatives of the criminal justice system, thedpublic, all of whom came to support
sentencing reform after their experience with taesh statutes, however direct or indirect. This
unlikely coalition was able to accomplish refornspige initial differences of opinion, and will

probably be instrumental in any future reforms tetgan’s drug sentencing policy.
Unlikely Members of the Reform Coalition

The pressure for reform intensified with the growt the number of organizations that
joined the coalition for reform. The diversitythiose organizations exemplified the wide-
ranging nature of the dissatisfaction with the hasntencing policies. The nature of the
coalition encouraged the public to support refoentheey saw individuals and organizations they

trusted join the movement.

As previously mentioned, the prosecutor’s assmrigbined the coalition for reform.
Additionally, individual prosecuting attorneys vetttheir opposition to the harsh sentencing
policies, lending support for the movement that ld@ncourage more broad support among the
public. One prosecuting attorney stated that he against mandatory minimum sentences and
the strict sentencing policies because they toerséyrestricted the discretion of judgé8.He
further stated that mandatory sentences are neteardnt to potential drug offenders, effectively

dismantling one of the strongest arguments for taaimg the harsh policies.

3% Grand Rapids Press, November 28, 2000
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Another surprising advocate for the reform movehieMichigan’s former governor
William G. Milliken, who signed the original 1978llithat created Michigan’s harsh policies. In
2002 Milliken wrote an editorial advocating refoofthose policies?” While justifying his
1978 support of the policies as something he betlevas the correct response to the state’s drug
problem at the time, Milliken revealed that he lshdnged his stance due to the injustices that
have occurred as a result of the policies, mosthgims of disparate sentencing outcomes for
minority offenders, and professed that he had clanfeelieve that his initial signing of the bill
had been a mistake. He urged further reform acdwaged increased attention to the bills
being proposed by Representative McConico at the.tiln advocating for reform he
emphasized the broad coalition of supporters aadyémeral public opinion. He also invoked
the budget crisis as a reason to support drugsentepolicy reform. Although Milliken
addressed his plea for support to the MichigareS&afislature, the prominence of the editorial

in a major Michigan newspaper surely caught theaéyarge portions of the public.

Michigan’s Department of Corrections also contrdaliits voice to the move for reform.
The Department of Corrections has expressed the: foeéong term solutions to the problem of
overcrowded prisons, urging legislators to consrédérming drug sentencing policy rather than
simply allocate money to build more prisof%.Recently the Department of Corrections has
gone further by proposing its own sentencing plarctvwould reduce disparities in sentences
and save hundreds of millions of dollars in inceatien costs by keeping non-violent offenders

out of prison2?

** Grand Rapid Press, September 16, 2002

Grand Rapids Press, August 28, 2003
Detroit Free Press, April 24, 2007
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Advocacy for reform came from outside the statevels as within. On the East Coast,
leaders of the National Conference of Catholic Bpghand the Coalition for Jubilee Clemency,
two religious groups, called for reform of the apwlicies in favor of leniency and treatméti.
In Washington D.C. in 1998 a Republican SenatanfMichigan, Spencer Abraham, proposed a
bill that would amend the federal Controlled SubstaAct to narrow the sentencing gap
between White and minority offenders. The proposed bill would decrease the amount of
powder cocaine necessary to draw a mandatory mmisentence to an amount closer to that
necessary for crack cocaine to trigger a mandatonymum sentence. Although the bill was
criticized by Democrats because it would resultigher rates of incarceration, it was a rare
attempt by a Republican to achieve parity in sesitenfor White and minority offenders. The
proposal, however, was viewed by many as an attesgantinue to appear tough on crime,
rather than as a true attempt at reform. A singfaposal was made by the U.S. Sentencing

Commission in 1995, but was rejected by Congredglan White House.

Another source of pressure from outside the stetevell as within, is the judicial rulings
on cases in Michigan, in other states, and in thiged States Supreme Court. In 1992
Michigan’s Supreme Court ruled that a mandatoeydéntence without parole for possession of
more than a pound and a half of cocaine was unitot@bal because the sentence was
extremely disproportionate to the crime and coutstit cruel and unusual punishm@fit.In
reaching this conclusion, the Court stated, “thly éair conclusion that can be reached regarding

the penalty at issue is that it constitutes an lyndigproportionate response to the serious

3% Grand Rapid Press, November 28, 2000

Detroit Free Press, May 5, 1998
ABA Journal, September 1992
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problems posed by drugs in our socieBy "This ruling came despite the fact that the presio
year the United States Supreme Court ruled in digan case that this law did not violate the
United States Constitution’s ban on cruel and ualisunishment** The Court based this
ruling in part on the fact that the Michigan congtion bans cruebr unusual punishment, while
the United States Constitution bans cramadl unusual punishment, saying, “the Eighth

Amendment contains no proportionality guarant&e.”

A case in Washington State cast doubt on the ¥gladiMichigan’s sentencing policies
when the state’s Supreme Court ruled that a jurynbt a judge may lengthen prison sentences
beyond those set out in sentencing guidelfisAlthough a Michigan court ruled that the case
did not apply to that state’s drug sentencing pedibecause the minimum sentence is based on
sentencing guidelines while the maximum is setdw;, the case did raise additional questions
and place renewed focus on the poli¢i€sMichigan’s sentencing policies survived judicial
scrutiny, but may face future challenges, partidylaecause Supreme Court Justices William
Rehnquist and Stephen Breyer have public criticstate laws that take sentencing decisions out

of the hands of judge’$®

Efforts of Special I nterest Groupsto Influence Reform and Their Effortsto Frame the
| ssue

There are a number of organizations involved inoadting for change in drug

sentencing policy. All of these advocated for @ueed reliance on incarceration and increased

33 ABA Journal, September 1992

Harmelin v. Michigan, 495 S.Ct. 956 (1990)
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judicial discretion and rehabilitation. The advogaf these organizations for reform made the
coalition stronger and gave it a base upon whiaffectively communicate the need for reform

to the public.

Organizations dedicated to changing drug sentencing or advocating for prisoners
rights

There are a number of organizations that have fuegmed in response to the War on
Drugs and as a backlash to the harsh sentenciugestgpassed by most states. These
organizations are diverse, and are often made ppisdners and their families, friends, and
other supporters. Many of these organizations lads@ formed in more recent years, as some
changes have been made. They advocate for furttteg complete change in states that have

made initial policy reversals, and for change sththat have not.

One of the major organizations that has forme@sponse to the War on Drugs is
FAMM. FAMM was instrumental in spearheading thgfto reform drug sentencing laws in
Michigan. This organization maintains a websitéhveixtensive information on its advocacy
activities, the history of the War on Drugs andteaning laws, and links to other relevant
websites®®® FAMM uses many strategies in advocating for seitgy reform. FAMM
president, Julie Stewart, testified at a Unitede&t&entencing Commission hearing on federal
crack cocaine sentencing policy. FAMM also prosidgormation and education in the form of
defining what it believes are the important issmedrug sentencing, why mandatory minimums
should be changed, how they should be changedyhoderves mandatory minimums. The site

also provides background information for particideates and their responses to the War on

339 FAMM, www.famm.org
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Drugs. FAMM also patrticipates in litigation camgas in an effort to influence sentencing

policy change.

Another organization that has responded to theomairugs is Citizens Alliance on
Prisons & Public Spending (CAPPS). CAPPS was adsbof the coalition that advocated for
drug sentencing reform in Michigan. This orgarimatattempts to put faces on the numbers that
are endlessly discussed in relation to those ircated for drug offensé&’ CAPPS advocates
by providing education and information on senteg@nolicy issues. In particular, it focuses on
the rapid growth in prison populations since the @radrugs was initiated, the expansion in

numbers of people employed by prisons, and theasas in spending on corrections.

In an interesting turn, the Michigan Crime Victimganization also maintains a website
that includes information on the war on drugs dreleffects on offenderé! The organization
guestions the efficacy of the War on Drugs andaaidis general disapproval of the harsh

sentencing statutes.
Palitics and Coalition-Building as the Necessary Conditions for Reform

Throughout the years of the war on drugs Michigadentook some of the most drastic
enactment and subsequent reforms to drug sentepcliny in the nation. The state legislature
initially passed extremely punitive policies thapaared to be consistent with theories posited in
the political science literature discussed in Caapt Debates in the legislature focused on
disparate sentencing outcomes for minority offeaderd the possibility of reducing or
eliminating those disparities by curtailing theadetion of judges to fashion an appropriate

sentence for individual offenders. Similarly, e scope of the drug policy issue expanded from

30 http://www.capps.mi.org/index.html

http://www.mivictims.org
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the efforts of local public interest organizatidaghe floor of the state legislature, the
complexities of the issue disappeared, and pditEiwere able to advocate for the policies and

claim a tough-on-crime stance.

During these initial years, however, some of thevemtional theories on the enactment
of the policies of the War on Drugs seem to breakrd For instance, there is little to no
evidence that the harsh policies were enacted attampt to control the underclass in terms of
minorities or the poor. Similarly, theories clangithat Republicans are more likely to support
punitive sentencing policies do not hold. Membmrboth parties took a roll in advocating for
the punitive policies, which allowed both partieddke credit for being tough on crime. This
created a circumstance in which legislators fromh Iparties lost the edge in claiming to be most
devoted to crime control. As a result, it is likéhat a tough-on-crime position became less
necessary as a reelection tool. This probablytedethe conditions under which members of

both party could retreat from the tough policiehwut jeopardizing their chances for reelection.

Thus, as hypothesized above, it is likely thatrdferms were made possible by the fact
that advocating a retreat from tough sentencingijesl was no longer politically risky because it
was the position of both parties. During the yedneform, the state was run by Republican
Governor Engler, while the state legislature wasdeid, with a majority of the state Senate
being controlled by Republicans and a majorityhaf $tate House being controlled by
Democrats. Given this circumstance, politiciansean@pen to the advocacy of a large number of
other groups and organizations that had come tzeethe failures of the punitive policies.
Together, this coalition worked together to advedat and accomplish reform without suffering

electoral consequences.
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Reform as the Inevitable Goal of the Coalition

The changes to drug sentencing policy in Michitfaoughout the War on Drugs have
been largely a result of the politics of coalitiomlding. The political maneuvering, however,
has been more complex than the political scienegaliure on crime policy and race and policy
theorizes it should be. While the literature wopiddict that such reform would come at the
hands of the historically less punitive Democr&arty, the Michigan case demonstrates that
reform was actually the result of a coalition oftbpolitical parties and many other political and
social actors. At the beginning of the War on Brugeems true enough that Michigan’s
Republican government took the lead in enactingtpensentencing policies. Soon, however,
legislators from both parties joined the call fdoagh-on-crime stance and increasingly punitive
sentencing policies for drug offenses. This ocadiat a time when the federal government was
run by the Clinton administration, which had mabacits policy of support for the War on
Drugs and its harsh sentencing laws. This wasatsoe when the extent of publicity for the
War on Drugs and the nation’s ‘drug problem’ haglated great concern among the public,
which in turn made them receptive to the punitieégies and to politicians who advocated for

them.

After years of experience with these policies, boevr, it became increasingly clear to
both the government and public interest organimatia Michigan that the punitive policies had
not solved the problems they were intended to salnd that they had created a new sort of
problem for the state, primarily in terms of thatetbudget. The cost of incarcerating offenders

increased throughout the United States, as weétl BBchigan. The following charts illustrate
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the increased costs of incarceration. The firat3smmary of national corrections expenditures
by state, local, and federal government. The sdarstrates the corrections budget increases
in Michigan as a percentage of the overall statigbt) as well as illustrating the growth of

Michigan’s prison population.

Figure 11

Total Inflation-adjusted Corrections Expenditures
by Type of Government, 1982-2008
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Figure 12

Corrections Budget Increases
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The need for reform posed the unique problem afipiains having to change their
position on the drug sentencing policies withouytegying to be weak on crime policy, and
without jeopardizing their hopes of reelection.islivas accomplished by the formation of a

coalition that was made possible by a confluencgrobimstances.

One of those circumstances was the budget chigtsstas created in part by the huge
costs of incarceration incurred during the War ond3. This caused all who depend on state
funding to see the need for reform of some soltis Torced politicians and other members of
the coalition to use rhetoric for reform that woblkel acceptable to the public, but that would

publicize the need for reform. This rhetoric irdsa the lack of funds for other important
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programs, the need to provide treatment for offesydend the low level of risk that release of

non-violent offenders would pose.

Another important circumstance was the fact thatgunitive policies of the War on
Drugs did not solve the problems it set out to solit had little to no impact on crime and
recidivism rates, and offenders were serving lepgtntences rather than receiving treatment.
In light of the fact that the goals of the war angk were frustrated, along with the costs it had
imposed, those who previously supported the paligiere at a loss for reasons to continue in

that support.

A final circumstance that contributed the abibfythese diverse groups to form a
coalition for reform was the concern raised for ¢tffenders themselves. The public interest
organizations which contributed to the coalitiod the most to publicize the harsh punishments
that were doled out to many non-violent and lowelesfenders. These organizations included
advocates on behalf of the offenders, but alsoedralh of victims’ groups. These groups made
clear the trade off in terms of consequences fesdaloffenders that was made at such high cost
to the state. They were able to personalize tfendérs, which was essential to getting the

public to accept the perceived risk of foregoinggirceration for such offenders.

In the end, it was a set of complementary circams#s that allowed for the formation of
this diverse coalition for reform. In turn, it wise broad-based coalition that made it politically
feasible for members of the state legislature tmadte for reform, and to pass the necessary

amendments without risking their chances for reslac

What did not play a large role in reform was tlhigd disparate impact for minority

offenders that resulted from the harsh policiesth& beginning of Michigan’s War on Drugs
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some advocates for the harsh policies cited rdcsglarities in sentencing outcomes as a reason
for enacting policies that would ostensibly equabkentencing outcomes. Reducing judicial
discretion and imposing mandatory minimum sentemaesin part intended to result in
consistent sentences for similarly situated offes.dd he outcome, however, was increased
disparities in sentencing based on race. Remaykjist as occurred in New York, there was

very little mention of these increased racial itiges in the advocacy for reform.

It is impossible to argue that those who advoctiedeform were unaware of the
increased racial disparities. It is possible thatincarceration of minority offenders at numbers
hugely disproportionate to their share of the papoh was so obvious an injustice that it was
unnecessary for politicians to venture into potdhticontroversial territory by raising this as an
issue and a cause for reform. There were enoughbers of the coalition for reform and ample
alternative issues to raise, in particular theesdtudget, that allowed politicians to advocate fo
reform without having to appear soft on crime anthewut having to raise the issue of racial

disparity.
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Chapter 8

Race and Rhetoric in the De-Escalation of the WarroDrugs

In examining what is causing the de-escalatiortatesdrug sentencing policies it is
important to note what isot causing de-escalation. It is likely that the esusf de-escalation
are not the reverse of the causes of escalatiberelis no decrease in drug arrest/conviction
rates that has caused a concurrent decrease peribeived need for strict punishment. Nor does
there appear to be reduced concern among the prdigislative officials about drug crimes or
drug use and their attendant consequences. Synitasloes not appear that newly elected
Democrats or changes in party control of stateslatsires and governorships have led to de-
escalation in punishment policies; nor does it appleat maintenance of the political status quo
is a controlling factor in states that have not adeel their strict policies.

There is no evidence that declining minority popales have led to de-escalation of
punishment policies. There is also no evideniggest that states feel that incarcerating large
portions of their minority populations has redutieel perceived threat posed by those
populations, leading to a reduced need for punfiniecies. However, it is possible that the
activities of public interest organizations whicivie publicized the disparate and unjust impacts
on minorities of the punitive policies have impatthe movement for reform and de-escalation
of punishment — but there is a lack of evidencelia.

What, thenjs causing de-escalation? The cause of de-escakgtioears to be largely related
to money. States with punitive drug sentencingcped have experienced huge increases in
incarceration rates. The increased rates of iecation have coincided with, and are in part the

cause of, budget shortfalls. Budget concernsited as creating the need for amendment of the

207



policies, in the direction of de-escalation of mimment, thereby reducing levels of incarceration
and the strain on state budgets.

The emphasis on state budgets as a catalyst formedf drug sentencing laws raises the
guestion of what will happen when state budgetswexc As the effects of the more lenient
sentencing policies manifest themselves in reduneatceration costs, it is likely that state
budgets will recover. Additional economic factorgside of those discussed here may also lead
to more stable state budgets. Will the revivadtate budgets in turn lead to a return to the
punitive sentencing policies of the War on Drugs?

| predict that this would not be the case for saverasons. First, although the budget crisis
was a big catalyst for reform, and certainly thestnasible or explicit reason, there were other
factors in play, as discussed in this dissertatibne issue of racial disparities in rates of
incarceration has not gone away as a result gbdkiey shifts. Although rates of incarceration
will decrease overall, the issue of racial injussitias not been addressed, particularly due to the
fact that the issue was raised only implicitly arever explicitly addressed or resolved during
the move toward reform.

A return to the punitive policies of the War on Bsuwvould lead to a repeated exacerbation
of racially disparate sentences. This, howevarlcctead to an interesting turn of events for
politicians wishing to address the issue of radigparities. While politicians were able to avoid
the issue of race in favor of citing the budgea @asason for reform, if the budget crisis were
resolved and the punitive policies were restoredumstances could be created where
politicians would be forced to explicitly raise tissue of racial disparities in drug sentencing

and the criminal justice system in general. Altjfodidon’t predict a return to the punitive
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policies, it would be interesting to observe th@act such a shift would have on the discussion
of race in the criminal justice system.

Additionally, it is likely that a return to the pitiwe policies of the War on Drugs would lead
to a return of the attendant budget woes. Thepgshifts lead to decreased incarceration rates,
which aided in the budget crisis as costs of inmation subsided. If states decide to shift their
policies to again be more punitive and to favoangeration for drug offenders, the rates of
incarceration will again increase, and the costiwdrease. This would potentially put the states
back where they began with huge incarceration atestastating their budgets.

Finally, it appears that, at least in the states tlave amended their drug war policies, there
has been a larger philosophical trend againstdingipe policies of the War on Drugs. There
has been some recognition that the War on Drugsdidseen successful. Although the federal
government and many states continue to proseceté/dr on Drugs, many have admitted that
the punitive policies have not accomplished thatiended goals. As a result, during the move to
reform the punitive sentencing policies, many a@ved for alternatives to incarceration,
including drug treatment. Even if the state budgetovered enough to allow for a return to the
punitive policies, it is likely that those who adated for alternatives to incarceration would
continue to support such alternatives.

The budget crisis influenced not only legislatarsheir call for reform, but also an important
lobby — the department of corrections and priscargwnions. The department of corrections
ended up playing an interesting role in the movdrfareform. Prison guards were on the
front lines of the implementation of the strictipeds of the War on Drugs. They experienced

first hand the realities of the explosion of thespn populations.
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On one hand, this potentially provided prison gsamndd officials with job security and even
growth. On the other, the strain on state budgetde it impossible for states to fund enough
new prisons and guards to meet the demand. lartiethe department of corrections and prison
guard unions joined in the call for reform, advaogfor alternatives to prison for drug offenders
as a way to reduce the influx of inmates. Althotlgk lead to closures of some prisons that had
been opened to accommodate drug offenders, thipreésrable to the severe overcrowding
prisons were dealing with under the policies of\t¥i& on Drugs.

Although the budget crisis experienced by the statel recognition of the injustices
perpetrated on racial minorities were two main e@ador change, it is unlikely that these were
the only factors. This raises some interestingstioes. Given what we know about how
politically safe it is to advocate a tough-on-cripesition, why are some politicians advocating
for amendment of the policies apparently withowuiming political costs? Is it because running
on budget/finances (saving the voter money) isggsitrong? Given that it seems rational to
amend punitive policies based on financial hare&einwhy aren't all states doing this? In light
of the undeniable impacts that punitive policiegehad on racial minorities, and the inherently
racial nature of the issue, how do states useyadaising, racial language (either explicit or
implicit) to address the options of maintaining nment policies, or repealing them?

This study explores and attempts to provide ansaout the institutional staying power
of the politics surrounding mandatory minimumscduld have important implications for the
study of the politics of criminal justice in genkr@nd the politics of the War on Drugs and
mandatory minimumes in particular. It provides@hranalysis of state-level policy change by
focusing on a policy area, drug sentencing polidyich has varied across the states over a

significant period of time. While the existing pgmal science literature theorizes about the
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escalation of the War on Drugs and the impositiobmandatory minimums, these theories are
limited to identifying individual causal factorsaihcame into play when states passed mandatory
minimum legislation. This dissertation investigatee more complex and nuanced interplay of

factors that influenced the de-escalation of the WeDrugs.

The possible implications of the findings in thtsdy could be groundbreaking and far-
reaching. The analysis here is confined to thedatomy minimum policies of the War on
Drugs, but they could have import for many policgas in the American political arena. The
findings shed light on the persistent nature ofwiisination in our criminal justice system. It is
well known that mandatory minimums and other crimhjustice policies have had
disproportionate impacts on racial minorities.ehtbnstrate that the move to amend mandatory
minimum policies was not an attack on racism indthieninal justice system, but rather a product
of necessity given the huge costs of incarceratiates faced as a result of the policies.
Although minorities may benefit from the move avisym mandatory minimums, the politics of
the amendments was consistent with the politicduding race-targeted politics, of the

escalation of the War on Drugs.

The de-escalation of the War on Drugs has not begrange in our racial system, nor
has it been an attack on discrimination in the grahjustice process. Instead, it has
demonstrated the staying power of the racializeédraaf the American carceral state. This
institutional staying power is reinforced by pali&ins’ willingness to use colorblind language,

rather than raise the issue of the racial injustiberent in the process they are legislating.

The fact that politicians and others advocatirgvirious drug war policies rarely

explicitly raise the issue of discriminate sentenime racial minorities might lead some to
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conclude that race is actually not a motivatingdabehind changes to those policies. However,
this conclusion would be short sighted given thesigeent nature of race based disparities in
sentencing outcomes. Racial disparities in semgrtave plagued the American criminal

justice system since its inception.

It is difficult to discern whether these dispasti&re an intended consequence of criminal
justice policies, or whether they are an unfortariatproduct of the decision making process that
occurs in any given criminal case. Are sentengiolicies enacted in order to cause racial
disparities? Or are disparities an effect of tisemtion our system invests in different actors,
such as prosecuting attorneys and judges? Ansyvdrase questions would require imprecise
speculation about the motives behind decisions rbggmliticians, attorneys, judges, and
others. What is clear, however, is that racigbaigies in sentencing exist at such overwhelming
rates that they cannot be ignored, and simply daoealiscounted as a factor in the move to

reform the sentencing policies of the War on Drugs.

It is also possible that the failure to explicitiise the issue of racial disparity when
advocating for reform of the policies was a strgtegallow benefits for minority offenders
without having to discuss them in these terms. eRaxd discrimination are issues that many
prefer not to discuss, and there is a definitectalice on the part of politicians to accuse others
of having taken actions, and enacted policiestiage had a discriminatory effect. As such,
politicians who advocated for reform of the senteg@olicies did not wish to raise the
discriminatory impact of those policies, and therefonly implicitly addressed the issue if they
addressed it at all. Ultimately, because reforrthefpolicies would benefit all drug offenders,
including minorities, it was not necessary to raisethorny issue of race. This strategic

calculation allowed politicians concerned aboutaladiscrimination to push for policies that
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would benefit minorities without having to wadedrhe risky conversation about race and

discrimination.

The shift in drug war policy toward more lenienteahatives to prison has not eradicated
the problem of racial minorities serving longerteeces than white offenders. This is because,
although racial disparities in sentencing increa@anatically under the policies of the War on
Drugs, these disparities are not solely a charatiteof sentencing under those policies. These
disparities have always existed in criminal sentemoutcomes, and are likely to continue unless

there is an effort made to explicitly address axblve the issue.

As discussed in this dissertation, some of the dragpolicy shifts can be attributed to
increasing descriptive representation for the mipaffenders who suffer the disparate impacts
of the strict sentencing policies. However, theoimsistent findings regarding descriptive
representation raise further questions. Recallghancrease in blacks in state legislatures lead
to more strict drug sentencing policies, while meréase in Latinos in state legislatures lead to
less strict drug sentencing policies. It is pdgsibat these inconsistent findings are a result of
differing levels of support for drug war policiesnang blacks and Latinos, but they could be a
result of the relatively low numbers of blacks aradinos who have been elected to state
legislatures. In order for black and Latino legists to have a real impact on drug sentencing
policies they may need to have larger numberseridgislatures. At present blacks and Latinos
do not constitute a large enough voting block tvjate a form of descriptive representation that
would allow for such major policy amendments. éast they must rely on their ability to

persuade other legislators to support their favpities.
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This issue is exacerbated by the time period stuidi¢his dissertation, with the 50 state
empirical chapter analyzing data only until 20@Q8dated data may allow for a more accurate
study of the effects of descriptive representatiompolicy shifts in the War on Drugs. If more
recent data were available we might find more iasti effects of descriptive representation.
The Latino population in particular has been grayiapidly and will continue to do so. As
such, there are likely more Latino legislators iany states, which could lead to more

pronounced evidence of descriptive representation.

Additionally, it is likely that black legislatorsalre begun to withdraw their support for
the strict sentencing policies of the War on Drugé¢hile many black leaders originally
supported the policies of the War on Drugs as ateayadicate drug use and related crime from
their communities, this support is likely to havaned in light of the disparate impact blacks
have experienced as a result of the policies. éffbez, increased descriptive representation for
blacks in state legislatures may now be leadiriggs strict drug sentencing policies rather than
the more strict policies discussed in this dissiema As such, a future study with updated data
will provide a more complete and accurate picturéhe effects of descriptive representation in

the policy shifts in the War on Drugs.

These findings are important contributions tolitezature, but they are particularly
relevant at this time in American history. Suaidfngs about the persistent racialized nature of
our institutions are astounding in a time whenrtdeal composition of the nation is changing at
a rapid rate. Current and projected rates of imatign will continue to change the population
and will make racism and racial considerationsahgymaking increasingly relevant. Further, it

will be important to recognize the continued radatierpinnings of our policymaking processes,
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in light of the fact that we have just elected fin& black President of the United States, all

while incarcerating millions of black citizens.

In this study | address the question of why soratesthave amended their harsh
mandatory minimum sentencing laws of the War ongdruThe existing literature addressing
criminal justice policy, including sentencing pgligosits that a number of factors influence
such policy, including political party competitioerjme trends, and race. | find, however, that
the literature paints a simplistic picture thatsloet address the nuances and complexities that
influence the politics of crime, and particularkyid sentencing, policy. With this study |
demonstrate that the dramatic financial costs,elsag latent race issues, play the largest role in
determining whether a state maintains harsh seinigpolicies or amends those policies to

reduce prison sentences and introduce alternativesson.

Historically criminal drug laws have been relatea large extent to fear of and attempts
to control particular portions of the populatioim. most instances, efforts to change criminal
laws have resulted in policies that are more pumitather than less. Long before criminal drug
policies were referred to as the War on Drugs, disgyand related behaviors were criminalized
primarily as a way to address new races or ethmigs that were arriving in and growing in the
United States. Criminalization of opium use wassponse to the perceived threat posed by a
growing Chinese population on the West coast. {Datization of marijuana use began largely
as an attempt to control the growing Latino popaiatinitially in the southwest and more

recently in other parts of the country.

In the late 1960s drug crime legislation expergeha period of rejuvenation, partly in

response to the hippie culture and associated td¢ahsig use and belief in a corresponding loss
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of morality. At this point legislators, initiallgt the federal level, fueled the growing fear among
the population about drugs and their potentialti@ighip to crime and general immorality. The
hippie movement and its connection to college casapsparked the fear that drugs and crime
would spread to all parts of the country, includimeggalthy communities, rather than remain

confined to urban, primarily poor and minority, coemities.

Since that time criminal laws punishing drug offes have multiplied and become
increasingly harsh, culminating in policies suchmadatory minimum sentences for many
offenses, three strikes laws, and truth in sentgnieiws. Despite the fact that many states are
facing huge budget strains as a result of the jesliand associated costs of incarcerating
increasingly large numbers of offenders, most sthteve maintained these policies. In the face
of financial woes and mounting evidence of a latigparate impact of the policies on racial
minorities, most legislators find it politically fgato continue to advocate for tough on crime
policies. Those legislators who advocate for cleaswuggest reform of drug sentencing policies
as a way of reducing the budget shortfalls, buy ¥&w mention the gross injustices experienced

by racial minorities as a justification for refowwhthe policies.

Nevertheless, these two factors — money and raggpear to be the motivation behind
reforms that have occurred in some states. Whimains politically expedient to be tough on
crime, the financial strain and racial disparitiesulting from the sentencing policies of the War
on Drugs have forced many legislators to reconghuese policies and to vote for change.
However, legislators are willing to raise finanaesheir advocacy for reform, but they are less
willing to discuss racial disparities in sentencowgcomes as a result of the policies. Drawing
attention to a financial crisis, and raising awasenof other policy areas that face shortfalls due

to the costs of incarceration, is a surefire wagdovince the public that change is necessary.
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On the other hand, drawing attention to the faat thinorities have suffered disproportionately
as a result of the policies is not as populathisbecause legislators don't care that racial
minorities are treated unfairly? Is it becausephblic doesn’'t care? The public is not receptive
to the idea that some drug offenders, particulamiyority offenders, are treated unfairly. The
public is also unlikely to embrace policies thatwebbe more lenient on drug offenders, even

those who have been treated unfairly.

Throughout the history of the criminalization gnghishment of drug use and sales, the
public has been consistently supportive of thegasimgly punitive policies. In general,
Americans have favored punishment for criminal)eathan less restrictive alternatives, such
as rehabilitation or community service. This pweitattitude has persisted throughout
America’s history, and has corresponded to a gédesigke of programs like welfare. It is
likely that this attitude stems from the basic eslwpon which this country was founded, such as
individual independence, hard work, and accouritgbiAmericans feel that they work hard for
what they have, they pay their share of taxes tlagy should not be required to supplement
services for other Americans who have not fulfiltedir personal responsibilities. Similarly,
Americans feel that they are capable of abidinghieylaws passed by the legislatures, and all
other citizens should be able to do the samehely tan't, they should be punished. Legislators
respond to our society’s desire to punish. Oneltrésthe punitive sentencing policies of the

War on Drugs.
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Appendix A

STATE OF MICHIGAN

91ST LEGISLATURE

REGULAR SESSION OF 2002

Introduced by Reps. McConico, Julian, Kowall and Hardman

Reps. Adamini, Bogardus, Bovin, Rich Brown, Clark, Clarke, DeRossett, DeWeese, Drolet, Durhal,
Garza, George, Hale, Howell, Jamnick, Kolb, Kooiman, Lemmons, Lipsey, Minore, Murphy, Palmer,

Phillips, Quarles, Reeves, Rison, Thomas, Whitmer, Williams and Zelenko named co-sponsors

ENROLLED HOUSE BILL No. 5394

AN ACT to amend 1978 PA 368, entitled “An act to protect and promote the public health; to codify, revise,

consolidate, classify, and add to the laws relating to public health; to provide for the prevention and control of diseases
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and disabilities; to provide for the classification, administration, regulation, financing, and maintenance of personal,
environmental, and other health services and activities; to create or continue, and prescribe the powers and duties of,
departments, boards, commissions, councils, committees, task forces, and other agencies; to prescribe the powers and
duties of governmental entities and officials; to regulate occupations, facilities, and agencies affecting the public health;
to regulate health maintenance organizations and certain third party administrators and insurers; to provide for the
imposition of a regulatory fee; to promote the efficient and economical delivery of health care services, to provide for
the appropriate utilization of health care facilities and services, and to provide for the closure of hospitals or
consolidation of hospitals or services; to provide for the collection and use of data and information; to provide for the
transfer of property; to provide certain immunity from liability; to regulate and prohibit the sale and offering for sale
of drug paraphernalia under certain circumstances; to provide for the implementation of federal law; to provide for
penalties and remedies; to provide for sanctions for violations of this act and local ordinances; to provide for an
appropriation and supplements; to repeal certain acts and parts of acts; to repeal certain parts of this act; and to repeal
certain parts of this act on specific dates,” by amending sections 7401 and 7403 (MCL 333.7401 and 333.7403), as
amended by 2001 PA 236.

The People of the State of Michigan enact:

Sec. 7401. (1) Except as authorized by this article, a person shall not manufacture, create, deliver, or possess with
intent to manufacture, create, or deliver a controlled substance, a prescription form, or a counterfeit prescription form.
A practitioner licensed by the administrator under this article shall not dispense, prescribe, or administer a controlled
substance for other than legitimate and professionally recognized therapeutic or scientific purposes or outside the scope
of practice of the practitioner, licensee, or applicant.

(2) A person who violates this section as to:

(a) A controlled substance classified in schedule 1 or 2 that is a narcotic drug or a drug described in section
7214(a)(iv) and:

(1) Which is in an amount of 1,000 grams or more of any mixture containing that substance is guilty of a felony
punishable by imprisonment for life or any term of years or a fine of not more than $1,000,000.00, or both.

(348)

Act No. 665

Public Acts of 2002

Approved by the Governor
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December 25, 2002

Filed with the Secretary of State

December 26, 2002

EFFECTIVE DATE: March 1, 2003

(i) Which is in an amount of 450 grams or more, but less than 1,000 grams, of any mixture containing that substance
is guilty of a felony and punishable by imprisonment for not more than 30 years or a fine of not more than $500,000.00,
or both.

(iif) Which is in an amount of 50 grams or more, but less than 450 grams, of any mixture containing that substance

is guilty of a felony punishable by imprisonment for not more than 20 years or a fine of not more than $250,000.00, or
both.

(iv) Which is in an amount less than 50 grams, of any mixture containing that substance is guilty of a felony
punishable by imprisonment for not more than 20 years or a fine of not more than $25,000.00, or both.

(b) Either of the following:

(1) A substance described in section 7214(c)(ii) is guilty of a felony punishable by imprisonment for not more than
20 years or a fine of not more than $25,000.00, or both.

(if) Any other controlled substance classified in schedule 1, 2, or 3, except marihuana is guilty of a felony punishable
by imprisonment for not more than 7 years or a fine of not more than $10,000.00, or both.

(c) A substance classified in schedule 4 is guilty of a felony punishable by imprisonment for not more than 4 years

or a fine of not more than $2,000.00, or both.

(d) Marihuana or a mixture containing marihuana is guilty of a felony punishable as follows:

(1) If the amount is 45 kilograms or more, or 200 plants or more, by imprisonment for not more than 15 years or a
fine of not more than $10,000,000.00, or both.

(i) If the amount is 5 kilograms or more but less than 45 kilograms, or 20 plants or more but fewer than 200 plants,
by imprisonment for not more than 7 years or a fine of not more than $500,000.00, or both.

(iif) If the amount is less than 5 kilograms or fewer than 20 plants, by imprisonment for not more than 4 years or a
fine of not more than $20,000.00, or both.

(e) A substance classified in schedule 5 is guilty of a felony punishable by imprisonment for not more than 2 years

or a fine of not more than $2,000.00, or both.

(f) A prescription form or a counterfeit prescription form is guilty of a felony punishable by imprisonment for not
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more than 7 years or a fine of not more than $5,000.00, or both.

(3) A term of imprisonment imposed under subsection (2)(a) may be imposed to run consecutively with any term of
imprisonment imposed for the commission of another felony.

(4) If an individual was sentenced to lifetime probation under subsection (2)(a)(iv) before the effective date of the
amendatory act that added this subsection and the individual has served 5 or more years of that probationary period,
the probation officer for that individual may recommend to the court that the court discharge the individual from
probation. If an individual’s probation officer does not recommend discharge as provided in this subsection, with notice
to the prosecutor, the individual may petition the court seeking resentencing under the court rules. The court may
discharge an individual from probation as provided in this subsection. An individual may file more than 1 motion seeking
resentencing under this subsection.

(5) As used in this section, “plant” means a marihuana plant that has produced cotyledons or a cutting of a marihuana
plant that has produced cotyledons.

Sec. 7403. (1) A person shall not knowingly or intentionally possess a controlled substance, a controlled substance
analogue, or a prescription form unless the controlled substance, controlled substance analogue, or prescription form
was obtained directly from, or pursuant to, a valid prescription or order of a practitioner while acting in the course of
the practitioner’s professional practice, or except as otherwise authorized by this article.

(2) A person who violates this section as to:

(a) A controlled substance classified in schedule 1 or 2 that is a narcotic drug or a drug described in section
7214(a)(iv), and:

(1) Which is in an amount of 1,000 grams or more of any mixture containing that substance is guilty of a felony
punishable by imprisonment for life or any term of years or a fine of not more than $1,000,000.00, or both.

(if) Which is in an amount of 450 grams or more, but less than 1,000 grams, of any mixture containing that substance
is guilty of a felony punishable by imprisonment for not more than 30 years or a fine of not more than $500,000.00, or
both.

(iif) Which is in an amount of 50 grams or more, but less than 450 grams, of any mixture containing that substance

is guilty of a felony punishable by imprisonment for not more than 20 years or a fine of not more than $250,000.00, or
both.

(iv) Which is in an amount of 25 grams or more, but less than 50 grams of any mixture containing that substance is

guilty of a felony punishable by imprisonment for not more than 4 years or a fine of not more than $25,000.00, or both.
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(v) Which is in an amount less than 25 grams of any mixture containing that substance is guilty of a felony punishable
by imprisonment for not more than 4 years or a fine of not more than $25,000.00, or both.

(b) Either of the following:

(1) A substance described in section 7214(c)(ii) is guilty of a felony punishable by imprisonment for not more than

10 years or a fine of not more than $15,000.00, or both.

(if) A controlled substance classified in schedule 1, 2, 3, or 4, except a controlled substance for which a penalty is
prescribed in subdivision (a), (b)(i), (c), or (d), or a controlled substance analogue is guilty of a felony punishable by
imprisonment for not more than 2 years or a fine of not more than $2,000.00, or both.

(c) Lysergic acid diethylamide, peyote, mescaline, dimethyltryptamine, psilocyn, psilocybin, or a controlled substance
classified in schedule 5 is guilty of a misdemeanor punishable by imprisonment for not more than 1 year or a fine of not
more than $2,000.00, or both.

(d) Marihuana is guilty of a misdemeanor punishable by imprisonment for not more than 1 year or a fine of not more
than $2,000.00, or both.

(e) A prescription form is guilty of a misdemeanor punishable by imprisonment for not more than 1 year or a fine of
not more than $1,000.00, or both.

(3) If an individual was sentenced to lifetime probation under subsection (2)(a)(iv) before the effective date of the
amendatory act that added this subsection and the individual has served 5 or more years of that probationary period,
the probation officer for that individual may recommend to the court that the court discharge the individual from
probation. If an individual’s probation officer does not recommend discharge as provided in this subsection, with notice
to the prosecutor, the individual may petition the court seeking resentencing under the court rules. The court may
discharge an individual from probation as provided in this subsection. An individual may file more than 1 motion seeking
resentencing under this subsection.

Enacting section 1. This amendatory act takes effect March 1, 2003.

Enacting section 2. This amendatory act does not take effect unless all of the following bills of the 91st Legislature

are enacted into law:

(a) House Bill No. 5395.

(b) House Bill No. 6510.
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This act is ordered to take immediate effect.
Clerk of the House of Representatives.
Secretary of the Senate.

Approved

Governor.

STATE OF MICHIGAN
91ST LEGISLATURE

REGULAR SESSION OF 2002

Introduced by Reps. McConico, Kowall, Julian and Hardman

Reps. Adamini, Bogardus, Bovin, Rich Brown, Clark, Clarke, Daniels, DeWeese, Drolet, Durhal, Garza,
George, Hale, Hansen, Howell, Jacobs, Kolb, Kooiman, Lemmons, Lipsey, Minore, Murphy, Palmer,

Phillips, Reeves, Rison, Thomas, Voorhees, Waters, Whitmer, Williams and Zelenko named co-sponsors

ENROLLED HOUSE BILL No. 5395

AN ACT to amend 1927 PA 175, entitled “An act to revise, consolidate, and codify the laws relating to criminal

procedure and to define the jurisdiction, powers, and duties of courts, judges, and other officers of the court under the
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provisions of this act; to provide laws relative to the rights of persons accused of criminal offenses and ordinance
violations; to provide for the arrest of persons charged with or suspected of criminal offenses and ordinance violations;
to provide for bail of persons arrested for or accused of criminal offenses and ordinance violations; to provide for the
examination of persons accused of criminal offenses; to regulate the procedure relative to grand juries, indictments,
informations, and proceedings before trial; to provide for trials of persons complained of or indicted for criminal offenses
and ordinance violations and to provide for the procedure in those trials; to provide for judgments and sentences of
persons convicted of criminal offenses and ordinance violations; to establish a sentencing commission and to prescribe
its powers and duties; to provide for procedure relating to new trials and appeals in criminal and ordinance violation
cases; to provide a uniform system of probation throughout this state and the appointment of probation officers; to
prescribe the powers, duties, and compensation of probation officers; to provide penalties for the violation of the duties
of probation officers; to provide for procedure governing proceedings to prevent crime and proceedings for the
discovery of crime; to provide for fees of officers, witnesses, and others in criminal and ordinance violation cases; to set
forth miscellaneous provisions as to criminal procedure in certain cases; to provide penalties for the violation of certain
provisions of this act; and to repeal all acts and parts of acts inconsistent with or contravening any of the provisions of
this act,” by amending section 34 of chapter IX, sections 1 and 2 of chapter XI, and sections 13m, 43, 45, and 57 of
chapter XVII (MCL 769.34,771.1,771.2,777.13m, 777.43, 777.45, and 777.57), section 34 of chapter IX and section 43 of
chapter XVII as amended by 2000 PA 279, section 1 of chapter XI as amended by 2002 PA 483, section 2 of chapter XI
as amended by 1998 PA 520, section 13m of chapter XVII as added by 2002 PA 30, section 45 of chapter XVII as added
by 1998 PA 317, and section 57 of chapter XVII as amended by 1999 PA 227.

The People of the State of Michigan enact:

CHAPTER IX

Sec. 34. (1) The sentencing guidelines promulgated by order of the Michigan supreme court do not apply to felonies
enumerated in part 2 of chapter XVII committed on or after January 1, 1999.

(350)

Act No. 666

Public Acts of 2002

Approved by the Governor

December 25, 2002

Filed with the Secretary of State
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December 26, 2002

EFFECTIVE DATE: March 1, 2003

(2) Except as otherwise provided in this subsection or for a departure from the appropriate minimum sentence range
provided for under subsection (3), the minimum sentence imposed by a court of this state for a felony enumerated in
part 2 of chapter XVII committed on or after January 1, 1999 shall be within the appropriate sentence range under the
version of those sentencing guidelines in effect on the date the crime was committed. Both of the following apply to
minimum sentences under this subsection:

(a) If a statute mandates a minimum sentence for an individual sentenced to the jurisdiction of the department of
corrections, the court shall impose sentence in accordance with that statute. Imposing a mandatory minimum sentence
is not a departure under this section. If a statute mandates a minimum sentence for an individual sentenced to the
jurisdiction of the department of corrections and the statute authorizes the sentencing judge to depart from that
minimum sentence, imposing a sentence that exceeds the recommended sentence range but is less than the mandatory
minimum sentence is not a departure under this section. If the Michigan vehicle code, 1949 PA 300, MCL 257.1 to
257.923, mandates a minimum sentence for an individual sentenced to the jurisdiction of the department of corrections
and the Michigan vehicle code, 1949 PA 300, MCL 257.1 to 257.923, authorizes the sentencing judge to impose a sentence
that is less than that minimum sentence, imposing a sentence that exceeds the recommended sentence range but is less
than the mandatory minimum sentence is not a departure under this section.

(b) The court shall not impose a minimum sentence, including a departure, that exceeds 2/3 of the statutory

maximum sentence.

(3) A court may depart from the appropriate sentence range established under the sentencing guidelines set forth

in chapter XVII if the court has a substantial and compelling reason for that departure and states on the record the
reasons for departure. All of the following apply to a departure:

(a) The court shall not use an individual’s gender, race, ethnicity, alienage, national origin, legal occupation, lack of
employment, representation by appointed legal counsel, representation by retained legal counsel, appearance in propria
persona, or religion to depart from the appropriate sentence range.

(b) The court shall not base a departure on an offense characteristic or offender characteristic already taken into
account in determining the appropriate sentence range unless the court finds from the facts contained in the court
record, including the presentence investigation report, that the characteristic has been given inadequate or

disproportionate weight.
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(4) Intermediate sanctions shall be imposed under this chapter as follows:

(a) If the upper limit of the recommended minimum sentence range for a defendant determined under the sentencing
guidelines set forth in chapter XVII is 18 months or less, the court shall impose an intermediate sanction unless the
court states on the record a substantial and compelling reason to sentence the individual to the jurisdiction of the
department of corrections. An intermediate sanction may include a jail term that does not exceed the upper limit of the
recommended minimum sentence range or 12 months, whichever is less.

(b) If an attempt to commit a felony designated in offense class H in part 2 of chapter XVII is punishable by
imprisonment for more than 1 year, the court shall impose an intermediate sanction upon conviction of that offense
absent a departure.

(c) If the upper limit of the recommended minimum sentence exceeds 18 months and the lower limit of the
recommended minimum sentence is 12 months or less, the court shall sentence the offender as follows absent a
departure:

() To imprisonment with a minimum term within that range.

(if) To an intermediate sanction that may include a term of imprisonment of not more than 12 months.

(5) If a crime has a mandatory determinant penalty or a mandatory penalty of life imprisonment, the court shall
impose that penalty. This section does not apply to sentencing for that crime.

(6) As part of the sentence, the court may also order the defendant to pay any combination of a fine, costs, or
applicable assessments. The court shall order payment of restitution as provided by law.

(7) If the trial court imposes on a defendant a minimum sentence that is longer or more severe than the appropriate
sentence range, as part of the court’s advice of the defendant’s rights concerning appeal, the court shall advise the
defendant orally and in writing that he or she may appeal the sentence as provided by law on grounds that it is longer
or more severe than the appropriate sentence range.

(8) All of the following shall be part of the record filed for an appeal of a sentence under this section:

(a) An entire record of the sentencing proceedings.

(b) The presentence investigation report. Any portion of the presentence investigation report exempt from
disclosure by law shall not be a public record.

(c) Any other reports or documents the sentencing court used in imposing sentence.

(9) An appeal of a sentence under this section does not stay execution of the sentence.

2
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(10) If a minimum sentence is within the appropriate guidelines sentence range, the court of appeals shall affirm that
sentence and shall not remand for resentencing absent an error in scoring the sentencing guidelines or inaccurate
information relied upon in determining the defendant’s sentence. A party shall not raise on appeal an issue challenging
the scoring of the sentencing guidelines or challenging the accuracy of information relied upon in determining a sentence
that is within the appropriate guidelines sentence range unless the party has raised the issue at sentencing, in a proper
motion for resentencing, or in a proper motion to remand filed in the court of appeals.

(11) If, upon a review of the record, the court of appeals finds the trial court did not have a substantial and

compelling reason for departing from the appropriate sentence range, the court shall remand the matter to the
sentencing judge or another trial court judge for resentencing under this chapter.

(12) Time served on the sentence appealed under this section is considered time served on any sentence imposed

after remand.

CHAPTER XI

Sec. 1. (1) In all prosecutions for felonies or misdemeanors other than murder, treason, criminal sexual conduct in

the first or third degree, armed robbery, and major controlled substance offenses not described in subsection (4), if the
defendant has been found guilty upon verdict or plea and the court determines that the defendant is not likely again to
engage in an offensive or criminal course of conduct and that the public good does not require that the defendant suffer
the penalty imposed by law, the court may place the defendant on probation under the charge and supervision of a
probation officer.

(2) In an action in which the court may place the defendant on probation, the court may delay sentencing the
defendant for not more than 1 year to give the defendant an opportunity to prove to the court his or her eligibility for
probation or other leniency compatible with the ends of justice and the defendant’s rehabilitation. When sentencing is
delayed, the court shall enter an order stating the reason for the delay upon the court’s records. The delay in passing
sentence does not deprive the court of jurisdiction to sentence the defendant at any time during the period of delay.

(3) If a defendant is before the circuit court and the court delays imposing sentence under subsection (2), the court
shall include in the delayed sentence order that the department of corrections shall collect a supervision fee of not more
than $135.00 multiplied by the number of months of delay ordered, but not more than 12 months. The fee is payable
when the delayed sentence order is entered, but the fee may be paid in monthly installments if the court approves
installment payments for that defendant. In determining the amount of the fee, the court shall consider the defendant’s

projected income and financial resources. The court shall use the following table of projected monthly income in
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determining the amount of the fee to be ordered:

Projected Monthly Income Amount of Fee

$0-249.99 $ 0.00

$250.00-499.99 $ 10.00

$500.00-749.99 $ 25.00

$750.00-999.99 $ 40.00

$1,000.00 or more 5% of projected monthly income,

but not more than $135.00

The court may order a higher amount than indicated by the table, up to the maximum of $135.00 multiplied by the
number of months of delay ordered but not more than 12 months, if the court determines that the defendant has
sufficient assets or other financial resources to warrant the higher amount. If the court orders a higher amount, the
amount and the reasons for ordering that amount shall be stated in the court order. The fee shall be collected as
provided in section 25a of the corrections code of 1953, 1953 PA 232, MCL 791.225a. A person shall not be subject to
more than 1 supervision fee at the same time. If a supervision fee is ordered for a person for any month or months
during which that person already is subject to a supervision fee, the court shall waive the fee having the shorter
remaining duration.

(4) This section does not apply to a juvenile placed on probation and committed under section 1(3) or (4) of

chapter IX to an institution or agency described in the youth rehabilitation services act, 1974 PA 150, MCL 803.301 to
803.309.

Sec. 2. (1) Except as provided in section 2a of this chapter, if the defendant is convicted for an offense that is not a
felony, the probation period shall not exceed 2 years. Except as provided in section 2a of this chapter, if the defendant
is convicted of a felony, the probation period shall not exceed 5 years.

(2) The court shall by order, to be filed or entered in the cause as the court may direct by general rule or in each
case, fix and determine the period and conditions of probation. The order is part of the record in the cause. The court
may amend the order in form or substance at any time.

3

(3) A defendant who was placed on probation under section 1(4) of this chapter prior to the effective date of the act
that amended this section is subject to the conditions of probation specified in section 3 of this chapter, including

payment of a probation supervision fee as prescribed in section 3c of this chapter, and to revocation for violation of these
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conditions, but the probation period shall not be reduced other than by a revocation that results in imprisonment or as
otherwise provided by law.

(4) If an individual is placed on probation for a listed offense enumerated in section 2 of the sex offenders registration
act, 1994 PA 295, MCL 28.722, the individual’s probation officer shall register the individual or accept the individual’s
registration as provided in that act.

(5) Subsection (1) does not apply to a juvenile placed on probation and committed under section 1(3) or (4) of
chapter IX to an institution or agency described in the youth rehabilitation services act, 1974 PA 150, MCL 803.301 to
803.309.

CHAPTER XVII

Sec. 13m. This chapter applies to the following felonies enumerated in chapter 333 of the Michigan Compiled Laws:
M.C.L. Category Class Description Stat Max

333.7341(8) CS G Delivery or manufacture of imitation controlled

substance 2

333.7401(2)(a)(i) CS A Delivery or manufacture of 1,000 or more grams of

certain schedule 1 or 2 controlled substances Life

333.7401(2)(a)(ii) CS A Delivery or manufacture of 450 or more but less

than 1,000 grams of certain schedule 1 or 2

controlled substances 30

333.7401(2)(a)(iii) CS B Delivery or manufacture of 50 or more but less

than 450 grams of certain schedule 1 or 2

controlled substances 20

333.7401(2)(a)(iv) CS D Delivery or manufacture of less than 50 grams of

certain schedule 1 or 2 controlled substances 20

333.7401(2)(b) (i) CS B Delivery or manufacture of methamphetamine 20

333.7401(2)(b)(ii) CS E Delivery or manufacture of certain schedule 1, 2,

or 3 controlled substances 7

333.7401(2)(c) CS F Delivery or manufacture of schedule 4 controlled

substance 4

333.7401(2)(d)(7) CS C Delivery or manufacture of 45 or more kilograms
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of marijuana 15

333.7401(2)(d)(ii) CS D Delivery or manufacture of 5 or more but less than
45 kilograms of marijuana 7

333.7401(2)(d)(iif) CS F Delivery or manufacture of less than 5 kilograms
or 20 plants of marijuana 4

333.7401(2)(e) CS G Delivery or manufacture of schedule 5 controlled
substance 2

333.7401(2)(f) CS D Delivery or manufacture of an official or counterfeit
prescription form 20

333.7401(2)(g) CS D Delivery or manufacture of prescription or counterfeit
form (other than official) 7

333.7401a Person B Delivering a controlled substance or GBL with intent
to commit criminal sexual conduct 20

333.7401b(3)(a) CS E Delivery or manufacture of GBL 7

333.7401b(3)(b) CS G Possession of GBL 2

333.7401c(2)(a) CS D Operating or maintaining controlled substance
laboratory 10

333.7401c(2)(b) CS B Operating or maintaining controlled substance
laboratory in presence of minor 20

333.7401c(2)(c) CS B Operating or maintaining controlled substance
laboratory involving hazardous waste 20

4

333.7401c(2)(d) CS B Operating or maintaining controlled substance
laboratory near certain places 20

333.7401c(2)(e) CS A Operating or maintaining controlled substance
laboratory involving firearm or other harmful

device 25

333.7402(2)(a) CS D Delivery or manufacture of certain imitation

controlled substances 10
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333.7402(2)(b) CS E Delivery or manufacture of schedule 1, 2, or 3

imitation controlled substance 5

333.7402(2)(c) CS F Delivery or manufacture of imitation schedule 4
controlled substance 4

333.7402(2)(d) CS G Delivery or manufacture of imitation schedule 5
controlled substance 2

333.7402(2)(e) CS C Delivery or manufacture of controlled substance
analogue 15

333.7403(2)(a)(7) CS A Possession of 1,000 or more grams of certain schedule
1 or 2 controlled substances Life

333.7403(2)(a)(ii) CS A Possession of 450 or more but less than 1,000 grams
of certain schedule 1 or 2 controlled substances 30

333.7403(2)(a)(iii) CS B Possession of 50 or more but less than 450 grams
of certain schedule 1 or 2 controlled substances 20

333.7403(2)(a)(iv) CS G Possession of 25 or more but less than 50 grams

of certain schedule 1 or 2 controlled substances 4

333.7403(2)(a)(v) CS G Possession of less than 25 grams of certain schedule
1 or 2 controlled substances 4

333.7403(2)(b)(i) CS D Possession of methamphetamine 10
333.7403(2)(b)(if) CS G Possession of certain schedule 1, 2, 3, or 4 controlled
substances or controlled substances analogue 2

333.7403(2)(e) CS H Possession of official prescription form 1

333.7405(a) CS G Controlled substance violations by licensee 2

333.7405(b) CS G Manufacturing or distribution violations by licensee 2
333.7405(c) CS G Refusing lawful inspection 2

333.7405(d) CS G Maintaining drug house 2

333.7407(1)(a) CS G Controlled substance violations by licensee 4
333.7407(1)(b) CS G Use of fictitious, revoked, or suspended license number 4

333.7407(1)(c) CS G Obtaining controlled substance by fraud 4
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333.7407(1)(d) CS G False reports under controlled substance article 4

333.7407(1)(e) CS G Possession of counterfeiting implements 4

333.7407(1)(f) CS F Disclosing or obtaining prescription information 4

333.7407(1)(g) CS F Possession of counterfeit prescription form 4

333.7407(2) CS G Refusing to furnish records under controlled substance

article 4

333.7410a CS G Controlled substance offense or offense involving GBL

in or near a park 2

Sec. 43. (1) Offense variable 13 is continuing pattern of criminal behavior. Score offense variable 13 by determining
which of the following apply and by assigning the number of points attributable to the one that has the highest number
of points:

(a) The offense was part of a pattern of felonious criminal activity involving 3 or more sexual

penetrations against a person or persons less than 13 years of age 50 points
(b) The offense was part of a pattern of felonious criminal activity involving 3 or more crimes

against a person 25 points

5
(c) The offense was part of a pattern of felonious criminal activity involving a combination of
3 or more crimes against a person or property or a violation of section 7401(2)(a)(i) to (iii) or

section 7403(2)(a)(7) to (iif) 10 points

(d) The offense was part of a pattern of felonious criminal activity directly related to membership

in an organized criminal group 10 points

(e) The offense was part of a pattern of felonious criminal activity involving a combination of 3 or

more violations of section 7401(2)(a)(i) to (iii) or section 7403(2)(a)(i) to (iii) 10 points
(f) The offense was part of a pattern of felonious criminal activity involving 3 or more crimes

against property 5 points

(g) No pattern of felonious criminal activity existed 0 points

(2) All of the following apply to scoring offense variable 13:
(a) For determining the appropriate points under this variable, all crimes within a 5-year period, including the

sentencing offense, shall be counted regardless of whether the offense resulted in a conviction.
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(b) The presence or absence of multiple offenders, the age of the offenders, or the degree of sophistication of the
organized criminal group is not as important as the fact of the group’s existence, which may be reasonably inferred from
the facts surrounding the sentencing offense.

(c) Except for offenses related to membership in an organized criminal group, do not score conduct scored in offense
variable 11 or 12.

(d) Score 50 points only if the sentencing offense is first degree criminal sexual conduct.

(e) Do not count more than 1 controlled substance offense arising out of the criminal episode for which the person is
being sentenced.

(f) Do not count more than 1 crime involving the same controlled substance. For example, do not count conspiracy

and a substantive offense involving the same amount of controlled substances or possession and delivery of the same
amount of controlled substances.

Sec. 45. (1) Offense variable 15 is aggravated controlled substance offenses. Score offense variable 15 by determining
which of the following apply and by assigning the number of points attributable to the one that has the highest number
of points:

(a) The offense involved the manufacture, creation, delivery, possession, or possession with intent

to manufacture, create, or deliver of 1,000 or more grams of any mixture containing a controlled

substance classified in schedule 1 or 2 that is a narcotic drug or a drug described in section 7214(a)(iv) ........ 100 points
(b) The offense involved the manufacture, creation, delivery, possession, or possession with intent to

manufacture, create, or deliver of 450 grams or more but less than 1,000 grams of any mixture containing

a controlled substance classified in schedule 1 or 2 that is a narcotic drug or a drug described in

section 7214(a)(iv) 75 points

(c) The offense involved the manufacture, creation, delivery, possession, or possession with intent to
manufacture, create, or deliver of 50 or more grams but less than 450 grams of any mixture containing a
controlled substance classified in schedule 1 or 2 that is a narcotic drug or a drug described in

section 7214(a)(iv) 50 points

(d) The offense involved the sale or delivery of a controlled substance other than marihuana or a mixture
containing a controlled substance other than marihuana by the offender who was 18 years of age or older

to a minor who was 3 or more years younger than the offender 25 points

(e) The offense involved the sale, delivery, or possession with intent to sell or deliver 45 kilograms or
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more of marihuana or 200 or more of marihuana plants 10 points

(f) The offense is a violation of section 7401(2)(a)(f) to (iii) pertaining to a controlled substance classified

in schedule 1 or 2 that is a narcotic drug or a drug described in section 7214(a)(iv) and was committed

in a minor’s abode, settled home, or domicile, regardless of whether the minor was present ........cccueerreeenn. 10 points
(g) The offense involved the delivery or possession with intent to deliver marihuana or any other

controlled substance or a counterfeit controlled substance or possession of controlled substances or

counterfeit controlled substances having a value or under such circumstances as to indicate trafficking.......... 5 points

(h) The offense was not an offense described in subdivisions (a) through (g) 0 points

(2) As used in this section:

(a) “Deliver” means the actual or constructive transfer of a controlled substance from 1 individual to another
regardless of remuneration.

(b) “Minor” means an individual 17 years of age or less.

6

(c) “Trafficking” means the sale or delivery of controlled substances or counterfeit controlled substances on a
continuing basis to 1 or more other individuals for further distribution.

Sec. 57. (1) Prior record variable 7 is subsequent or concurrent felony convictions. Score prior record variable 7 by
determining which of the following apply and by assigning the number of points attributable to the one that has the

highest number of points:

(a) The offender has 2 or more subsequent or concurrent convictions 20 points
(b) The offender has 1 subsequent or concurrent conviction 10 points
() The offender has no subsequent or concurrent convictions 0 points

(2) All of the following apply to scoring record variable 7:

(a) Score the appropriate point value if the offender was convicted of multiple felony counts or was convicted of a
felony after the sentencing offense was committed.

(b) Do not score a felony firearm conviction in this variable.

(c) Do not score a concurrent felony conviction if a mandatory consecutive sentence or a consecutive sentence
imposed under section 7401(3) of the public health code, 1978 PA 368, MCL 333.7401, will result from that conviction.

Enacting section 1. This amendatory act takes effect March 1, 2003.
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Enacting section 2. This amendatory act does not take effect unless all of the following bills of the 91st Legislature
are enacted into law:

(a) House Bill No. 5394.

(b) House Bill No. 6510.

This act is ordered to take immediate effect.

Clerk of the House of Representatives.

Secretary of the Senate.

Approved

Governor.

STATE OF MICHIGAN

239



91ST LEGISLATURE

REGULAR SESSION OF 2002

Introduced by Reps. McConico and Thomas

Reps. Adamini, Bovin, Rich Brown, Clark, Clarke, Daniels, DeRossett, DeWeese, Drolet, Durhal,
Garza, Hale, Hansen, Howell, Jacobs, Jamnick, Julian, Kolb, Kooiman, Lemmons, Lipsey, Minore,

Murphy, Phillips, Reeves, Rison, Waters, Whitmer, Williams and Zelenko named co-sponsors

ENROLLED HOUSE BILL No. 6510

AN ACT to amend 1953 PA 232, entitled “An act to revise, consolidate, and codify the laws relating to probationers

and probation officers, to pardons, reprieves, commutations, and paroles, to the administration of correctional
institutions,

correctional farms, and probation recovery camps, to prisoner labor and correctional industries, and to the supervision
and inspection of local jails and houses of correction; to provide for the siting of correctional facilities; to create a state
department of corrections, and to prescribe its powers and duties; to provide for the transfer to and vesting in said
department of powers and duties vested by law in certain other state boards, commissions, and officers, and to abolish
certain boards, commissions, and offices the powers and duties of which are transferred by this act; to allow for the
operation of certain facilities by private entities; to prescribe the powers and duties of certain other state departments
and agencies; to provide for the creation of a local lockup advisory board; to prescribe penalties for the violation of the
provisions of this act; to make certain appropriations; to repeal certain parts of this act on specific dates; and to repeal
all acts and parts of acts inconsistent with the provisions of this act,” by amending sections 20e and 34 (MCL 791.220e
and 791.234), section 20e as amended by 1995 PA 20 and section 34 as amended by 1999 PA 191.

The People of the State of Michigan enact:

Sec. 20e. (1) Except as provided in subsection (2), not more than 880 prisoners shall be housed at the Scott
correctional facility and not more than 925 prisoners shall be housed at the western Wayne correctional facility.

(2) If a new housing unit is constructed within the security perimeter of either facility listed in subsection (1), the
capacity limits listed in subsection (1) for that facility are increased by the designated capacity of the new housing unit.
Sec. 34. (1) Except as provided in section 34a, a prisoner sentenced to an indeterminate sentence and confined in a
state correctional facility with a minimum in terms of years other than a prisoner subject to disciplinary time is subject

to the jurisdiction of the parole board when the prisoner has served a period of time equal to the minimum sentence
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imposed by the court for the crime of which he or she was convicted, less good time and disciplinary credits, if applicable.
(2) Except as provided in section 34a, a prisoner subject to disciplinary time sentenced to an indeterminate sentence
and confined in a state correctional facility with a minimum in terms of years is subject to the jurisdiction of the parole
board when the prisoner has served a period of time equal to the minimum sentence imposed by the court for the crime
of which he or she was convicted.

(3) If a prisoner other than a prisoner subject to disciplinary time is sentenced for consecutive terms, whether

received at the same time or at any time during the life of the original sentence, the parole board has jurisdiction over
the prisoner for purposes of parole when the prisoner has served the total time of the added minimum terms, less the
(349)

Act No. 670

Public Acts of 2002

Approved by the Governor

December 25, 2002

Filed with the Secretary of State

December 26, 2002

EFFECTIVE DATE: March 1, 2003

good time and disciplinary credits allowed by statute. The maximum terms of the sentences shall be added to compute
the new maximum term under this subsection, and discharge shall be issued only after the total of the maximum
sentences has been served less good time and disciplinary credits, unless the prisoner is paroled and discharged upon
satisfactory completion of the parole.

(4) If a prisoner subject to disciplinary time is sentenced for consecutive terms, whether received at the same time

or at any time during the life of the original sentence, the parole board has jurisdiction over the prisoner for purposes
of parole when the prisoner has served the total time of the added minimum terms. The maximum terms of the
sentences shall be added to compute the new maximum term under this subsection, and discharge shall be issued only
after the total of the maximum sentences has been served, unless the prisoner is paroled and discharged upon
satisfactory completion of the parole.

(5) If a prisoner other than a prisoner subject to disciplinary time has 1 or more consecutive terms remaining to

serve in addition to the term he or she is serving, the parole board may terminate the sentence the prisoner is presently

serving at any time after the minimum term of the sentence has been served.
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(6) A prisoner under sentence for life, other than a prisoner sentenced for life for murder in the first degree or
sentenced for life for a violation of chapter XXXIII of the Michigan penal code, 1931 PA 328, MCL 750.200 to 750.212a,
who has served 10 calendar years of the sentence in the case of a prisoner sentenced for a crime committed before
October 1, 1992, or, except as provided in subsection (10), who has served 20 calendar years of the sentence in the case
of a prisoner sentenced to imprisonment for life for violating or conspiring to violate section 7401(2)(a)(7) of the public
health code, 1978 PA 368, MCL 333.7401, who has another conviction for a serious crime, or, except as provided in
subsection (10), who has served 17-1/2 calendar years of the sentence in the case of a prisoner sentenced to
imprisonment for life for violating or conspiring to violate section 7401(2)(a)(i) of the public health code, 1978 PA 368,
MCL 333.7401, who does not have another conviction for a serious crime, or who has served 15 calendar years of the
sentence in the case of a prisoner sentenced for a crime committed on or after October 1, 1992, is subject to the
jurisdiction of the parole board and may be released on parole by the parole board, subject to the following conditions:
(a) At the conclusion of 10 calendar years of the prisoner’s sentence and thereafter as determined by the parole

board until the prisoner is paroled, discharged, or deceased, and in accordance with the procedures described in
subsection (7), 1 member of the parole board shall interview the prisoner. The interview schedule prescribed in this
subdivision applies to all prisoners to whom this subsection is applicable, regardless of the date on which they were
sentenced.

(b) In addition to the interview schedule prescribed in subdivision (a), the parole board shall review the prisoner’s

file at the conclusion of 15 calendar years of the prisoner’s sentence and every 5 years thereafter until the prisoner is
paroled, discharged, or deceased. A prisoner whose file is to be reviewed under this subdivision shall be notified of the
upcoming file review at least 30 days before the file review takes place and shall be allowed to submit written
statements or documentary evidence for the parole board’s consideration in conducting the file review.

(c) A decision to grant or deny parole to a prisoner so sentenced shall not be made until after a public hearing held

in the manner prescribed for pardons and commutations in sections 44 and 45. Notice of the public hearing shall be given
to the sentencing judge, or the judge’s successor in office, and parole shall not be granted if the sentencing judge, or the
judge’s successor in office, files written objections to the granting of the parole within 30 days of receipt of the notice

of hearing. The written objections shall be made part of the prisoner’s file.

(d) A parole granted under this subsection shall be for a period of not less than 4 years and subject to the usual rules
pertaining to paroles granted by the parole board. A parole ordered under this subsection is not valid until the

transcript of the record is filed with the attorney general whose certification of receipt of the transcript shall be
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returnable to the office of the parole board within 5 days. Except for medical records protected under section 2157 of
the revised judicature act of 1961, 1961 PA 236, MCL 600.2157, the file of a prisoner granted a parole under this
subsection is a public record.

(e) A parole shall not be granted under this subsection in the case of a prisoner who is otherwise prohibited by law
from parole consideration. In such cases the interview procedures in section 44 shall be followed.

(7) An interview conducted under subsection (6)(a) is subject to both of the following requirements:

(a) The prisoner shall be given written notice, not less than 30 days before the interview date, stating that the
interview will be conducted.

(b) The prisoner may be represented at the interview by an individual of his or her choice. The representative shall

not be another prisoner. A prisoner is not entitled to appointed counsel at public expense. The prisoner or
representative may present relevant evidence in favor of holding a public hearing as described in subsection (6)(b).

(8) In determining whether a prisoner convicted of violating or conspiring to violate section 7401(2)(a)(i) of the public
health code, 1978 PA 368, MCL 333.7401, and sentenced to imprisonment for life before October 1, 1998 is to be released
on parole, the parole board shall consider all of the following:

(a) Whether the violation was part of a continuing series of violations of section 7401 or 7403 of the public health
code, 1978 PA 368, MCL 333.7401 and 333.7403, by that individual.

2

(b) Whether the violation was committed by the individual in concert with 5 or more other individuals.

(c) Any of the following:

(i) Whether the individual was a principal administrator, organizer, or leader of an entity that the individual knew

or had reason to know was organized, in whole or in part, to commit violations of section 7401 or 7403 of the public
health code, 1978 PA 368, MCL 333.7401 and 333.7403, and whether the violation for which the individual was convicted
was committed to further the interests of that entity.

(i) Whether the individual was a principal administrator, organizer, or leader of an entity that the individual knew

or had reason to know committed violations of section 7401 or 7403 of the public health code, 1978 PA 368, MCL
333.7401

and 333.7403, and whether the violation for which the individual was convicted was committed to further the interests
of that entity.
(iif) Whether the violation was committed in a drug-free school zone.

(iv) Whether the violation involved the delivery of a controlled substance to an individual less than 17 years of age
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or possession with intent to deliver a controlled substance to an individual less than 17 years of age.

(9) Except as provided in section 34a, a prisoner’s release on parole is discretionary with the parole board. The action

of the parole board in granting a parole is appealable by the prosecutor of the county from which the prisoner was
committed or the victim of the crime for which the prisoner was convicted. The appeal shall be to the circuit court in

the county from which the prisoner was committed, by leave of the court.

(10) If the sentencing judge, or his or her successor in office, determines on the record that a prisoner described in
subsection (6) sentenced to imprisonment for life for violating or conspiring to violate section 7401(2)(a)(i) of the public
health code, 1978 PA 368, MCL 333.7401, has cooperated with law enforcement, the prisoner is subject to the
jurisdiction of the parole board and may be released on parole as provided in subsection (6), 2-1/2 years earlier than the
time otherwise indicated in subsection (6). The prisoner is considered to have cooperated with law enforcement if the
court determines on the record that the prisoner had no relevant or useful information to provide. The court shall not
make a determination that the prisoner failed or refused to cooperate with law enforcement on grounds that the
defendant exercised his or her constitutional right to trial by jury. If the court determines at sentencing that the
defendant cooperated with law enforcement, the court shall include its determination in the judgment of sentence.

(11) An individual convicted of violating or conspiring to violate section 7401(2)(a)(ii) or 7403(2)(a)(if) of the public
health code, 1978 PA 368, MCL 333.7401 and 333.7403, before the effective date of the amendatory act that added this
subsection is eligible for parole after serving the minimum of each sentence imposed for that violation or 10 years of
each sentence imposed for that violation, whichever is less.

(12) An individual convicted of violating or conspiring to violate section 7401(2)(a)(iii) or 7403(2)(a)(iii) of the public
health code, 1978 PA 368, MCL 333.7401 and 333.7403, before the effective date of the amendatory act that added this
subsection is eligible for parole after serving the minimum of each sentence imposed for that violation or 5 years of each
sentence imposed for that violation, whichever is less.

(13) An individual convicted of violating or conspiring to violate section 7401(2)(a)(iv) or 7403(2)(a)(iv) of the public
health code, 1978 PA 368, MCL 333.7401 and 333.7403, before the effective date of the amendatory act that added this
subsection who is sentenced to a term of imprisonment that is consecutive to a term of imprisonment imposed for any
other violation of section 7401(2)(a)(i) to (iv) or section 7403(2)(a)({) to (iv) is eligible for parole after serving 1/2 of the
minimum sentence imposed for each violation of section 7401(2)(a)(iv) or 7403(2)(a)(iv). This subsection does not apply
if the sentence was imposed for a conviction for a new offense committed while the individual is on probation or parole.

(14) The parole board shall provide notice to the prosecuting attorney of the county in which the individual was
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convicted before granting parole to the individual under subsection (11), (12), or (13).

(15) As used in this section:

(a) “Serious crime” means violating or conspiring to violate article 7 of the public health code, 1978 PA 368, MCL
333.7101 to 333.7545, that is punishable by imprisonment for more than 4 years, or an offense against a person in

violation of section 83, 84, 86, 87, 88, 89, 316,317, 321, 349, 34943, 350, 397, 520b, 520c¢, 520d, 520g, 529, 5294, or 530 of
the

Michigan penal code, 1931 PA 328, MCL 750.83, 750.84, 750.86, 750.87, 750.88, 750.89, 750.316, 750.317, 750.321,
750.349,

750.349a, 750.350, 750.397, 750.520b, 750.520¢, 750.520d, 750.520g, 750.529, 750.5293, and 750.530.

(b) “State correctional facility” means a facility that houses prisoners committed to the jurisdiction of the department,
and includes a youth correctional facility operated under section 20g by the department or a private vendor.
Enacting section 1. This amendatory act takes effect March 1, 2003.

Enacting section 2. This amendatory act does not take effect unless all of the following bills of the 91st Legislature
are enacted into law:

(a) House Bill No. 5394.

(b) House Bill No. 5395.

3

4

This act is ordered to take immediate effect.

Clerk of the House of Representatives.

Secretary of the Senate.

Approved

Governor.

245



246



