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In the 1970s and 1980s the United States government initiated what we call the “War on 

Drugs.”  Soon after, state governments began to enact new legislation imposing mandatory 

minimum sentences for drug offenders, and eliminating judicial discretion in imposing 

sentences.  The mandatory sentences for many drug offenses resulted in huge rates of 

incarceration, and disparate impacts for minority offenders.  After several years of sentencing 

under the new laws, many citizens, politicians, and judges became disenchanted with the harsh 

requirements and called for change.  In arguing for reform many cited the costs that increased 

rates of incarceration had imposed on state budgets, and some criticized the disproportionate 

nature of mandatory minimum sentences for non-violent offenses, while still others sought to 

publicize the harsh impacts of the laws on minorities and other offenders.  Notably, however, 
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most who called for reform failed to cite the disparate impacts the policies had on racial 

minorities as a reason for reform.  Although the policies of the War on Drugs had actually 

resulted in far more disparity for blacks, this fact was not cited as a reason for reform.  Instead, 

reference to race became implicit, and politicians relied on the budget crisis to engage public 

support and to successfully amend the laws.  Since then some states have amended their drug 

laws to eliminate some of the previous mandatory sentences and restore judicial discretion.  

Some states, however, have declined to do so.  This dissertation investigates how race continued 

to be a factor in the policies of the War on Drugs, even though the rhetoric has shifted away from 

explicit references to race toward the budget crisis imposed by the harsh sentencing policies.   
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Chapter 1 

The Punishment Policies of the War On Drugs: A Rhetoric of Being Tough On Crime, 
Protecting the Budget, and Racial Language 

  

 The United States has been engaged in a War on Drugs since the 1920s.  Even in the 

early years, when a few states began to criminalize certain drugs that were associated with 

minority communities, such as Opium which was considered the drug of Chinese immigrants in 

California, race has been intertwined with the issue of drugs, crime, and punishment.  Later, the 

federal government became involved and ultimately launched what we know as the modern War 

on Drugs.  The characteristics of this modern War on Drugs are a call to be tough on crime, 

harsh punishment for both users and dealers, and racial inequality in sentencing outcomes.   

When states first began criminalizing drug use and possession in the 1920s they were 

explicit in their efforts to link particular drugs to racial minorities.  During the escalation of the 

modern War on Drugs in the 1970s and beyond, race was often explicitly referred to, although in 

a different context.  At that time politicians cited racial disparities in sentencing outcomes as a 

reason for enacting mandatory minimum sentencing laws, which would purportedly equalize 

sentencing for all similarly situated offenders.  Also at that time, members of the black 

community supported a War on Drugs that would help stem the tide of drug use and the 

attendant problems it had brought to the black population.  However, once the states began to de-

escalate the War on Drugs, the rhetoric of race all but disappeared.  Although the policies of the 

War on Drugs had actually resulted in far more disparity for blacks, this fact was not cited as a 

reason for reform.  Instead, reference to race became implicit, and politicians relied on the 

budget crisis to engage public support and to successfully amend the laws.  This dissertation 
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investigates how race continued to be a factor in the policies of the War on Drugs, even though 

the rhetoric has shifted to one of the budget crisis imposed by the harsh sentencing policies.   

The Rhetoric of Tough on Crime 

The creation of the War on Drugs and its escalation to the modern magnitude relied on a 

narrative that linked drugs to crime and racial minorities.  Initially states warned against 

immigrant populations that would erode the morals and safety of the American population, and 

drugs that were associated with these populations were criminalized.  Subsequently, the federal 

government began to criminalize drugs that had previously been governed by pharmaceutical 

laws and were administered by doctors.  Eventually, politicians were able to create a link 

between drugs and other types of crimes, saying that drug use leads to general criminal behavior.  

Drugs and crime were primarily found in urban centers, and were thus associated with minority 

populations who resided there.  Finally, through this narrative of drugs, crime, and minorities, 

the government created a fear in the general public that there was a national epidemic of drug use 

and dealing that was primarily situated in and perpetuated by minority populations.  Specifically, 

drugs and crime were linked to blacks, and to a lesser extent Latinos.   

The development of this narrative and the attendant fear within the general population set 

the stage for politicians to use a rhetoric of the need to be tough on crime.  It became politically 

expedient for politicians of both major political parties to espouse this rhetoric, as all voters 

wanted to live in a community that was safe from drugs, crime, and the minorities who were 

engaging in these activities.  In this climate of fear and racial distrust, the federal government, 

followed by the states, escalated the War on Drugs by passing increasingly harsh punishment 

policies for drug offenders.   



10 
 

Race and the impacts for racial minorities continue to be intertwined with the modern 

War on Drugs.  Although the impetus for enacting mandatory minimum sentences was to 

equalize sentencing across offenders, the outcome has been even more dramatic disparate 

outcomes for minority offenders, particularly black offenders.  The issue of the impact of the 

War on Drugs for blacks has become so obvious and so inherent in the policies that it seems to 

have become unnecessary, and undesirable, to explicitly mention it.  However, because race is so 

inherent in the War on Drugs it is a clear reason for the need to amend these policies. 

This buildup of the War on Drugs and the successful tough on crime rhetoric created a 

difficult situation for politicians once it became clear that the policies would be unsustainable 

due to the budget strain caused by incarcerating huge numbers of people.  While the government 

could claim that the War on Drugs was successful based on the number of offenders who were 

being arrested and incarcerated, these very numbers also lead to the call for continued escalation 

of the War on Drugs to meet the public’s expectations.  Thus, a vicious cycle was created in 

which the policies of the War on Drugs themselves were creating a continued need to increase 

enforcement of the policies and the budget that is necessary to do that.   

A Conundrum For Lawmakers: How to Amend Policies That They Had So Successfully 

Sold to the Public? 

After years of experience with the policies of the War on Drugs it became clear to 

lawmakers that the policies could not be sustained.  Although the states and the federal 

government claimed success in the War on Drugs, and continued to devote massive amounts of 

resources to it, the policies also created problems that had to be addressed.  Specifically, the 
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policies were too costly to maintain, and the disparate impacts for black offenders had become so 

severe as to be unconscionable. 

The policies of the War on Drugs created new categories of crime and imposed harsh 

punishments for them.  The creation of new crimes, such as drug use and drug trafficking, 

requires punishment for people who were previously engaged in what were considered legal 

activities.  This, in turn, leads to larger numbers of offenders behind bars.  Exacerbating this are 

the lengthy sentences required by the policies.  Mandatory minimum sentences and life sentences 

for some offenders resulted in a rapidly growing prison population.  Many states and the federal 

government had to build new prisons to house these drug offenders, incurring huge costs in the 

process.  Despite this fact, the government continues to wage the War on Drugs. 

Without change in the policies of the War on Drugs the budget problems would not abate.  

The policies themselves have created conditions in which drug crimes have actually gotten 

worse.  The creation of a black market for drugs that were previously legal has in turn created a 

hugely lucrative market for traffickers.  The threat of punishment under the policies of the War 

on Drugs creates risk for dealers, which drives the price of drugs up in an effort to compensate 

for this risk.  The extent of the black market is so vast and complex that it would require never 

ending resources to continue to fight.  Thus, the costs of the War on Drugs would only increase 

without a change in policy. 

An attendant problem is the increasing disparities in sentencing outcomes experienced 

primarily by black offenders.  Although the policies should have created fewer disparities for 

similarly situated offenders, the result has been longer sentences for black offenders.  This 

occurred for several reasons.  First, the punishments required for offenses involving drugs 
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associated with blacks, particularly crack, are far more severe than for those involving drugs 

associated with white offenders, particularly cocaine.  This has resulted in blacks receiving 

excessively long sentences for crack offenses, while whites receive sentences that are much 

shorter for cocaine offenses, despite the fact that these are simply two forms of an identical drug, 

with crack being cheaper and more accessible to inner city blacks.   

Second, although there is little discretion allowed to judges in imposing sentences, 

prosecuting attorneys still have discretion in deciding what charges to file in each case.  This 

discretion has left open the possibility of blacks being charged with offenses that will require 

longer prison sentences.  As a result the disparities that previously were thought to be a result of 

judicial bias have been passed on to prosecutors who may impose their bias on black offenders. 

Finally, the methods of implementing the War on Drugs on the street level result in 

increased disparities for black offenders.  Police patrols that are designed to catch drug offenders 

are focused on the inner cities, where minorities reside.  Drug crimes there tend to occur in the 

open on street corners.  Minorities who live there and engage in drug related crimes are arrested 

more often and subsequently serve long sentences.  Whites who engage in drug related crimes 

are more likely to do so in the relative safety of their homes, offices, and inside gated suburban 

communities.  As such they are less likely to be arrested, prosecuted, and sentenced under the 

policies of the War on Drugs. 

These problems, when considered in light of the wildly successful tough on crime 

rhetoric of the buildup of the War on Drugs, presented a conundrum for politicians.  How would 

they now argue in favor of amending the policies they had championed years before?  The public 

was very receptive to lawmakers’ efforts to be tough on crime.  They had adopted the rhetoric of 
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fear and the association of drugs with crime and minorities.  It would be difficult at this point for 

politicians to abandon this rhetoric, and argue for more lenient policies.  Resolution of this 

conundrum, and the problems associated with the War on Drugs, would require a new rhetoric 

that would be politically safe and could be accepted by the public.      

A Bi-partisan Solution that Would Appeal to the Public’s Concern for the Budget 

The solution to the challenge faced by politicians was to appeal to another, perhaps larger 

public concern – the budget.  It was clear that it was in the interest of both political parties to 

resolve the issues posed by the War on Drugs and move to reform the policies.  Thus a bipartisan 

effort led to way to reform, working together to create a new rhetoric that the public could 

accept.   

This bipartisan group was made up not only of lawmakers, but also interest groups, 

judges, lawyers, and police officers.  The effort to reform the policies focused on the budget 

crisis caused by incarcerating huge numbers of people.  Highlighted was the inability of states to 

fund other important public interests, like education and healthcare, as a result of the portion of 

the budget that was required to sustain the policies of the War on Drugs.  This focus on the 

budget and the cost to citizens of continuing the policies allowed the reform coalition to sell the 

idea of amending the policies as necessary to meet this important public interest.   

Race was rarely mentioned in the move for reform, despite the fact that it was one of the 

two major problems created by the policies of the War on Drugs.  With the focus on the budget, 

little to no effort was made to explicitly invoke concerns about the racial disparities.  Race, 

however, was still an inherent issue and concern.  While no one seemed eager to explicitly raise 
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the issue, racial disparities were overwhelming, and implicit racial language was used to 

acknowledge them.   

 A Complex Landscape of Race, Punishment, and Politics 

The way that the issue of race played out in the escalation and de-escalation of the War 

on Drugs was far more complex than contemplated by the current crime and race literature.  The 

literature predicts that individual factors contribute to crime legislation becoming either more or 

less harsh.  For example, crime trends should correlate with changes in crime policy.  As crime 

rates go up, crime policy should be more strict.  Similarly, partisan politics should impact crime 

policy.  Governments dominated by Republicans should enact more strict crime policies, while 

those dominated by Democrats should enact less strict crime policies.  The presence or absence 

of minorities in each state should also influence the nature of crime policy.  States with larger 

minority populations should have more strict crime policies, while less diverse states should have 

less strict crime policies.  The picture I uncover with this dissertation, however, is far more 

complicated and interesting than the previous literature would suggest. 

None of these factors played a role in the escalation or de-escalation of the War on Drugs 

in the way the literature would predict.  Race in particular exhibits complexities that are not 

contemplated by the previous literature.  The escalation of the War on Drugs was not the product 

of increasing rates of crime, rather the government created new crimes and implied a link 

between these new drug crimes and other types of crimes as well as minorities.  Similarly, the 

de-escalation did not follow a drop in crime rates.  Instead, crime rates remained mostly stable 

and the government used continuing crime as a reason to continue to fund the War on Drugs.   
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Similarly, partisan politics played out in a more complicated way than the literature 

predicts.  Rather than displaying the traditional values of Republicans as tough on crime and 

Democrats as softer on crime, the parties converged on the drug was issue and all politicians 

called for harsh legislation.  Because the War on Drugs was such a politically successful issue 

for Republicans, Democrats co-opted the issue by becoming just as tough on crime as 

Republicans.  Once the parties had adopted a similar position that was popular with the public, it 

could not simply be abandoned when the need for reform became apparent.  Therefore, the move 

for reform was lead not just by one party, but by a bipartisan coalition that moved toward a smart 

on crime policy, rather than just being tough on crime.   

The issue of race in the War on Drugs, however, is perhaps the most complicated.  It was 

not the case that the presence or absence of minority populations in any given state determined 

the relative harsh or lenient nature of that state’s drug war policies.  All states passed the harsh 

policies of the War on Drugs.  Many at this point have amended those policies.  The literature 

that discusses the way racial rhetoric is used also fails to adequately explain the racial rhetoric 

we see in the escalation and the de-escalation of the War on Drugs.  Mendelberg argues that 

politicians use implicit racial messages to prime the racial resentment of white voters without 

violating the norms of racial equality.  They play the race card in this way to garner support for 

legislation or a political position that will ultimately be unfavorable to racial minorities.   

In the rhetoric surrounding the escalation and de-escalation of the War on Drugs we see 

both explicit and implicit racial messages.  They are used in various ways, but are not always 

consistent with Mendelberg’s theory.  During the escalation race was explicitly raised as a reason 

for enacting mandatory minimum sentencing laws.  The purported reasoning was that the 

disparities in sentencing outcomes that minorities experienced at that time were a result of 
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judicial bias, and that eliminating judicial discretion with a mandatory sentencing scheme would 

reduce or eliminate those disparities.  The result, however, was even larger disparities in 

sentencing outcomes, particularly for black offenders.  It is unclear whether this was truly an 

unintended consequences of the policies of the War on Drugs, but this was a use of explicit racial 

language. 

During the de-escalation of the War on Drugs the use of explicit racial language virtually 

disappeared, even in the face of the huge racial injustices that had occurred as a result of the 

policies.  There were instances, however, of implicit racial language being used by those 

advocating for changes to the policies.  However, rather than use these implicit racial messages 

to prime racial resentment on the part of white voters to support legislation that would 

disadvantage blacks, the messages were used in the effort to reform the policies in a way that 

would benefit blacks by reducing their sentences and eliminating certain punishments altogether.   

Thus, a more complicated picture emerges than the one painted by the previous literature.  

The fact that those calling for reform failed to discuss the racial injustices that had been called 

for by the policies does not mean that race did not matter, or that it was not a factor in the 

decision making.  Race does matter.  Racism and racial injustices are a historical and inherent 

part of the American criminal justice system and are clearly evidenced in the case of the War on 

Drugs.  But race doesn’t matter in the way the previous literature predicts it should.   

The issue of drug sentencing policies in the War on Drugs is informed by race.  Due to 

the inherent nature of race in the War on Drugs, there are several possibilities for how the issue 

is informed by race.  It is possible that the issue is informed by race and the issue of race is 

explicit and articulated by politicians and others.  It is also possible that the issue is informed by 
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race, but that it is not articulated because the racial injustices are so evident and obvious that it is 

unnecessary and undesirable for politicians and those involved in the criminal justice system to 

make it explicit.  It is also possible that the issue is not informed by race at all, but I argue that 

this is not possible given the overwhelming racial injustices that have occurred as a result of the 

War on Drugs.   

What is clear is that race and racial injustice are a constant undercurrent of the issues 

surrounding the War on Drugs.  Race was an issue during the escalation and it was an issue 

during the de-escalation.  During the de-escalation racial language was abandoned and implicit 

racial messages were rare.  Although race was important and ever-present as an issue, it 

ultimately took a back seat to a stronger policy issue – the budget.  It appears that while race was 

clearly a factor in the move to amend the policies of the War on Drugs, politicians adopted a 

more palatable rhetoric of budget crisis to sell the amendments to the public and to successfully 

reform the policies of the War on Drugs. 

Structure of the Dissertation 

This dissertation will address these issues by reviewing the previous literature and 

conducting an empirical analysis as well as two intensive case studies.  Chapter 2 provides the 

history and background of the War on Drugs and introduces the research question.  With this 

history I introduce the escalation and de-escalation of the War on Drugs, and find that the history 

of the War on Drugs is rife with evidence of racism and racial disparities in sentencing 

outcomes.   

 Chapter 3 reviews the previous literature on the politics of the War on Drugs, the politics 

of criminal justice, and the politics of race and crime.  After a review of the previous literature it 
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becomes clear that the factors used to predict trends in drug war policy are incomplete and 

simplistic.  I find that a far more complex set of factors interacted to influence policies in the 

War on Drugs.  Chapter 4 provides an overview of variation in state drug sentencing policies on 

a national level.  It will also provide a review of court cases that have ruled on mandatory 

minimum sentencing laws.  It allows for a comparison of the methods states used to reform their 

drug sentencing policies during the de-escalation of the War on Drugs and how the Supreme 

Court and its rulings on drug sentencing policies have informed those amendments. 

Chapter 5 is a statistical analysis of the racial and ethnic composition of state legislatures 

and the impact of that on state drug sentencing laws.  In this chapter I test previous theories that 

predict how the presence or absence of minorities in state populations as well as state legislatures 

will impact the relative strictness or lenience of state drug sentencing policies.  I find that the 

theories lack depth in their ability to accurately predict how minority populations will impact 

sentencing policies, and that there is more complexity to the interaction.  Specifically, the 

presence of a large minority population does not necessarily lead to more strict drug sentencing 

laws.  In some cases, but not all, increased numbers of minorities in the state legislatures leads to 

less strict drug sentencing laws.  Factors other than simply the numbers of minorities are equally 

important in determining changes in drug sentencing laws.  Those factors include the support of 

the War on Drugs among members of the minority community, as well as how the public in 

general views the particular minority community. 

Chapter 6 presents the findings from the New York case study.  In this case I find that 

there was a concerted effort during the escalation of the War on Drugs to win public support by 

creating a widespread fear of drugs and crime, and to link both with racial minorities.  During the 

escalation the black population was generally supportive of the War on Drugs as they hoped it 
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would solve the problem of drug use in their community.  I find further that during the de-

escalation of New York’s drug war the language of race was abandoned in favor of the rhetoric 

of the budget crisis.  However, a few implicit racial messages do support my argument that race 

continued to be an issue and a constant undercurrent of the need to amend the policies. 

Chapter 7 presents the findings from the Michigan case study.  In this case I find that race 

was similarly present as an issue throughout both the escalation and the de-escalation of the War 

on Drugs.  I find further that during the de-escalation there was more use of explicit racial 

language in the effort to gain support for the reforms to Michigan’s drug war policies.  I argue 

that this is because of the presence of a large coalition of active public interest organizations that 

joined the fight for reform and that drew attention to the racial injustices that had been caused by 

the policies.   

Chapter 8 presents the conclusions drawn from this study.  It reconciles the 

inconsistencies found in the empirical chapter and the two case studies and explains the likely 

causes of those inconsistencies.  The conclusion addresses the role of race in criminal justice and 

in the War on Drugs.  I argue that race is a significant factor on the American criminal justice 

system and in American Politics.  This is true regardless of whether the rhetoric used includes 

explicit or implicit racial language.  I suggest that the literature going forward should consider 

the complexities that I have uncovered with this dissertation in exploring new ways to study race 

in politics and criminal justice.   
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Chapter 2 

The Origins of the War on Drugs and Its Diffusion Throughout the United States 

  In the 1970s and 1980s the United States government initiated what we call the 

“War on Drugs.”  Soon after, state governments began to enact new legislation imposing 

mandatory minimum sentences for drug offenders, and eliminating judicial discretion in 

imposing sentences.  The mandatory sentences for many drug offenses resulted in huge rates of 

incarceration, and disparate impacts for minority offenders.  After several years of sentencing 

under the new laws, many citizens, politicians, and judges became disenchanted with the harsh 

requirements and called for change.1  In arguing for reform many cited the costs that increased 

rates of incarceration had imposed on state budgets, and some criticized the disproportionate 

nature of mandatory minimum sentences for non-violent offenses, while still others sought to 

publicize the harsh impacts of the laws on minorities and other offenders.  Notably, however, 

most who called for reform failed to cite the disparate impacts the policies had on racial 

minorities as a reason for reform.   Since then some states have amended their drug laws to 

eliminate some of the previous mandatory sentences and restore judicial discretion.  Some states, 

however, have declined to do so.   

What we do know about the War on Drugs is that it inspired extremely punitive 

sentencing policies for drug offenses in many states.   These policies came in the form of 

mandatory minimum sentences for many offenses, life in prison for some offenders, and a 

                                                           
1
 Beckett, Katherine.  1994 “Setting the public agenda: ‘Street crime’ and drug use in 

American politics.”  Social Problems 41:425-447 
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reduction in judicial discretion all around.2  The policies have had dramatically disparate impacts 

on minorities, particularly blacks.  We also know that many states have retreated from the harsh 

policies enacted during the War on Drugs in favor of increasing judicial discretion and reducing 

the reliance on incarceration for drug offenses.  What we don’t know is why many states have 

amended the harsh policies, how it was politically feasible for state legislatures to do so, and how 

they did so without referring to the racial disparities the policies exacerbated.   

Many elected officials claimed the changes were made in response to public opinion 

which had grown tired of the harsh sentencing practices and the social and economic costs they 

imposed.3  But the political science literature lacks any real attempt to uncover the political 

circumstances surrounding the amendments of the harsh policies of the War on Drugs.  The 

initial policies were enacted with little political risk, as politicians took credit for being tough on 

crime and addressing potential racial disparities in sentencing outcomes.  The subsequent move 

toward reform, and away from the punitive policies, seems contrary to the literature’s predictions 

of why states enact strict drug sentencing policies.  This raises the question of why politicians 

risked their chances of reelection by reversing course on policies that were politically and 

publicly popular years before.  With this dissertation I attempt to answer this question by 

focusing on Michigan and New York, both of which enacted some of the most harsh sentencing 

policies during the War on Drugs, and have since nearly completely reversed those policies.   

                                                           
2
Meier, Kenneth J. The Politics of Drug Abuse: Laws, Implementation, and Consequences. Western Political 

Quarterly, 45, no. 1 (1992); Meier, Kenneth J. The Politics of Sin: Drugs, Alcohol and Public Policy. M.E. Sharpe, Inc. 

1994 

3
 Greene, Judith and Vincent Schiraldi.  2002 “Cutting correctly: New prison policies for times of fiscal crisis.”  

Justice Policy Institute, Center for Juvenile and Criminal Justice 
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The question addressed in this dissertation has largely been neglected by political 

scientists.  Previous theories make predictions about why states enact more or less harsh criminal 

policies.  These theories consider the impact of crime rates, political parties, and perceived 

threats from minority communities.  However, as will be demonstrated in this dissertation, the 

existing theories do not explain why states have retreated from the harsh policies of the War on 

Drugs.  Rather, the politics surrounding the complete reform of drug sentencing policy in New 

York and Michigan demonstrate that the current political science literature fails to explain the 

full complexity of how state crime policy is made and amended.  This dissertation fills the void 

in the literature by delving into this complexity, and more completely addressing the politics 

surrounding state drug sentencing policy. 

Causes for the Escalation of Drug Sentencing Laws 

 The political science literature addresses several factors that are deemed causes of the 

escalation of the punitive nature of drug sentencing laws.  These factors include political party 

competition, crime trends, and race.  While these factors are indeed important in the trajectory of 

drug sentencing laws, they do not act independently of each other, and are not necessarily the 

most important factors.  This study will demonstrate which of these factors are most important, 

and illustrate how additional factors, specifically money, are even more important than the ones 

studied in the existing literature. 

 One main theory in the existing literature is that political party competition will influence 

the punitive nature of crime and sentencing legislation.  The literature posits that Republican 

controlled legislatures will enact more punitive crime legislation.  While it is true that the 

Republican Party has historically tended to be more conservative and more supportive of 
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punitive crime legislation, this has not remained the case, particularly in relation to the War on 

Drugs.  It has always been politically expedient to be tough on crime and to support such 

legislation.  In the infancy of the War on Drugs, Democrats realized that they would lose votes if 

they did not move toward acceptance of punitive drug sentencing laws.  Subsequently, 

Democrats began not only to accept the legislation, but to advocate for it in their own platforms.  

In essence, the Democratic Party began to co-opt the tough on crime rhetoric, and take such 

legislation from the Republican Party as a campaign issue.   

Once the Democrats began to take this on as an issue, there was continuing competition 

between the parties to “out-tough” each other.  This in part lead to the swift build up of the tough 

sentencing policies of the War on Drugs, and the parties’ seeming inability to abandon the harsh 

legislation and advocate for reform.  In this study I find that the parties converged in a tough on 

crime stance to support the escalation of the War on Drugs.  Further, I find that states that have 

amended their punitive sentencing policies have done so as a result of a bi-partisan effort.  This 

is likely because the attempt to reform tough crime policies in favor of more lenient policies is 

bound to be unpopular among the public.   

However, due to the financial strain caused by the drug sentencing laws, legislators in 

these states found that it was impossible to maintain them.  The only way for them to advocate 

for and successfully reform their drug sentencing laws without risking their political careers was 

to do so as a bipartisan effort.  Thus, political party competition does emerge as an important 

factor in the sentencing policies of the War on Drugs, but not in the way that the existing 

literature predicts it will.  Instead, I find a more complex picture of the parties converging in 

their policy positions regarding crime, leading to the buildup of the War on Drugs, and 

subsequently allowing for its de-escalation in some states. 
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 The literature further argues that crime trends will have an impact on crime legislation.  

According to this theory, as crime rates, arrest rates, and incarceration rates increase, crime 

legislation will get more punitive.  This is because evidence of increases in crime will spur 

public fear and spark the perceived need for more punitive legislation.  However, I find that this 

is not the case with the War on Drugs and its sentencing laws.  A paradox is created by the War 

on Drugs and the way that the laws have come into effect, and the impacts they have had.  

Initially, the War on Drugs created new categories of crime by criminalizing previously legal 

activities, such as using certain drugs, possessing those drugs, and selling or delivering those 

drugs.  As a result, crime rates rose dramatically because arrests and convictions were being 

made for activities that had previously been occurring, but had been lawful.  This created the 

appearance that crime was rampant and needed to be controlled. 

 Subsequently, as the War on Drugs has drawn on, there has been no increase in crime 

rates, and in fact there has been a reduction in most types of crime.  However, advocates in the 

War on Drugs perpetuate the appearance that there is increasing drug use, increasing crime, and 

the increasing need for harsh legislation to control and punish that crime.  This is done by 

publicizing statistics related to drug arrests, seizures, and incarceration rates.  But again, this is 

largely the result of the policies themselves.  These statistics are touted as proof that the War on 

Drugs is “working.”  But they obscure the fact that drug crimes and related crimes have not 

reduced as a result of the War on Drugs.  Rather, engaging in the drug trade has become more 

profitable, and drug use and related crimes have continued to flourish.  Therefore, in this study I 

find that whether or not states have amended their punitive drug sentencing laws is not directly 

related to crime trends.   
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 Finally, the literature argues that race plays a role in crime politics and legislation.  Meier 

and Beckett argue that states with large minority populations will have more punitive drug 

sentencing policies.  The sentencing policies are seen as an attempt to control minority 

populations that are seen as a threat to the majority population.  As such, this theory would 

predict that states with smaller minority populations would have less punitive drug sentencing 

policies.   

 I find, however, that the conventional theories regarding race and crime policy do not 

bear out in relation to the policies of the War on Drugs.  When legislators were initially 

criminalizing drug use long before this effort was called the War on Drugs, it does appear that 

they did so in an apparent attempt to control particular minority populations.  However, during 

the 1970s and the following decades, many argued that the sentencing policies of those decades 

were necessary to eliminate racial disparities in sentencing outcomes.  For example, policies 

such as mandatory minimum sentences were intended to equalize sentences for offenders who 

had committed identical crimes.  This was supposed to reduce the racial disparity because it took 

discretion away from judges, who were potentially biased against minority offenders.  Similarly, 

prominent members of the African American community expressed support for the harsh 

sentencing policies because they believed they would help to reduce drug use in their 

communities and help reduce crime there.   

 Unfortunately, the result of the punitive policies has been an ever widening gap between 

sentences received by white offenders and minority offenders.  By far black offenders have born 

the greatest disparate impact of the policies.  Latino offenders have also suffered disparate 

impacts.  However, despite this apparently unintended consequence, those advocating for reform 

do not raise this issue in support of the effort to reform.  Remarkably, legislators do not argue 
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that black offenders are the victims of injustices as a result of the policies, even though reduction 

of those very disparities was one of the reasons for the implementation of the mandatory 

minimum sentencing policies to begin with.   

Rather than highlight the disparate impacts for minorities, legislators gloss over, or 

completely ignore, the fact in favor of highlighting the financial woes the legislation has caused.  

Again, this is likely because drawing attention to racial discrimination, and attempting to create 

more lenient consequences for minority offenders, is unlikely to be popular with the public.  I 

find that, rather than do the right thing and draw attention to the need to correct racial injustices, 

legislators take an easier route in appealing to the public’s concern about money.   

 There is one theory regarding race however that does seem to come into play with the 

War on Drugs.  It has been theorized that politicians can successfully address the issue of race by 

doing so through implicit racial messages.4  This is because a racial message that is explicit 

appears to violate the norms of racial equality, and thus causes white voters to become 

disaffected with the politician.  In the case of the amendments to the policies of the War on 

Drugs it appears that politicians at times used implicit racial messages to invoke the disparities in 

sentences for black offenders as a cause for reform.   

However, this is not entirely consistent with Mendelberg’s theory.  According to that 

theory, politicians use implicit racial messages to avoid violating norms of racial equality, but 

also to mobilize white voters who are racially resentful and hold negative racial stereotypes.  

This leads to support for the passage of laws that would be contrary to the interests of racial 

minorities.  During the de-escalation of the War on Drugs, however, the use of implicit racial 
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messages was used to avoid violating the norms of racial equality, but they were used in support 

of legislation that would ultimately be favorable to minorities.  Thus, this study expands upon 

and updates the existing theory on implicit racial messages.   

 In this study I add to the existing literature and offer evidence that fills gaps in the current 

theories.  While the current political science literature illustrates individual factors that may 

impact crime legislation, I present a more complete picture of the complexities in the interaction 

among these factors, which factors emerge as important causal factors, and how the interplay 

among the factors causes change, or lack of change, in drug sentencing legislation.  I find that the 

existing literature fails to address the single most important factor impacting drug sentencing 

policy: money.  Although much of the existing literature primarily addresses the escalation of the 

War on Drugs, before the rising rates of incarceration caused budget shortfalls in many states, it 

does not consider budgets and costs of incarceration as factors influencing crime legislation.   

I, on the other hand, find that the financial strain caused by skyrocketing rates of 

incarceration has become the primary catalyst for change in the sentencing policies of the War 

on Drugs.  Therefore, the factors that weighed heavily in the escalation of the War on Drugs 

have been pushed aside in favor of arguments about money.  Legislators choose to draw attention 

to the budget shortfalls caused by the policies to the exclusion of nearly all other factors, 

including the unjust disparities experienced by racial minorities as a result of the policies.    

 My findings are consistent with some of the existing literature in that I find that during 

the escalation of the War on Drugs both crime trends and race were a factor in drug sentencing 

legislation.  However, I present a more nuanced theory, which illustrates how party competition 

retreated in favor of a united front of legislators, both Republican and Democrat, and other 
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important actors used the media to create fear among the public.  A sense of fear was created 

with images of a drug epidemic, which purportedly would lead to an increase in all types of 

crime, and which was implicitly linked to racial minorities.   

 My findings in regards to the de-escalation of the War on Drugs are even more important, 

as they illustrate the importance of money in crime legislation, as well as legislators’ apparent 

willingness to overlook, or at least to de-emphasize, the extreme injustices experienced by racial 

minorities as a result of the sentencing policies.  The rhetoric surrounding crime legislation has 

always focused on protecting the public and punishing criminals.  There has always been an 

emphasis on morality and safety, right and wrong.  However, this traditional rhetoric is 

abandoned during the de-escalation of the War on Drugs.  There is no longer the appeal to these 

core American values, but rather the appeal is to the public’s concern with money and the state’s 

ability to fund other policy areas that are important to the public.  Similarly, there is little to no 

concern for the public’s interest in justice, and attention is drawn away from the disparate 

impacts experienced by racial minorities.  It is clear that when legislators see a need to amend 

legislation in a way that may be politically risky, they appeal to something that the public will 

support: money. 

History of the War on Drugs 

 The United States has a long history of attempting to control and eventually criminalize 

the manufacture, delivery, possession, and use of drugs.  Initially, however, many substances 

which are now illegal were lawfully used for many purposes including to relieve pain, treat 

medical conditions, and to help people sleep.  Substances such as heroin, cocaine, morphine, and 

marijuana were prescribed by doctors and also were available in grocery stores and by mail 
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order.5  Drugs were used commonly throughout society and often lead to addiction.  Some 

addicts, in particular those who were black and Chinese, were feared and outcast.  Many, 

however, were members of the middle and upper class, the majority of whom were women.  

Addiction among this portion of the population was not considered criminal, but rather was 

thought of as a physiological problem which should be treated by a doctor.6   

This attitude about drug use would soon change.  By 1903 the American Pharmaceutical 

Association recommended that cocaine and opium be regulated, but not prohibited.  It was 

suggested that the drugs should be available only by prescription. The intent was to prevent drug 

addiction, but those who were addicts were to be treated by a doctor.7  In 1906 the Pure Food and 

Drug Act required that narcotic ingredients be listed on the labels of any medicines shipped 

through interstate commerce.8  While the regulation of drugs appears to have begun as an effort 

to reform a medical issue in relation to addiction, there was also a movement against vice at that 

time, including drinking, gambling, prostitution, and drug use.  Drug reform became part of the 

effort to control public morals and behavior.9 

 The Move Toward Criminalization and Punishment 

 By 1914 the effort to control drugs had taken on a more punitive nature.  Legislators 

began to associate the increase in drug use and addiction with criminal activity.  The effort to 

criminalize drug use was lead by the federal government, with the states eventually following 
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with their own legislation.  Representative Francis Burton Harrison, a Democrat from New York, 

sponsored legislation which would preserve for the medical profession the ability to prescribe 

drugs as part of medical treatment, but would impose penalties for those who used and possessed 

drugs without a prescription.10  By this time the public generally saw drug addiction as a problem 

and shared the belief that control of drugs was necessary.   

Southern Democrats, however, opposed the legislation as they believed it could be used 

by the federal government to impose upon the police powers that are reserved to the states in the 

Constitution.  As a result, the power to control drugs was based on the power of the federal 

government to tax, and enforcement was carried out by the Treasury Department.  The resulting 

legislation was the Harrison Narcotics Act of 1914.11  The act required that producers and 

distributors of drugs register with the federal government, keep records of their transactions, and 

pay a purchase or sales tax.  Those who wished to use drugs could purchase them only from a 

doctor who prescribed it to the user for medicinal purposes.  The act did not make using drugs a 

crime, and there was no prescribed punishment for possession or use of drugs without a 

prescription.   

 It was ultimately the Treasury Department, which was in charge of enforcing the 

Harrison Act, which led the effort to make it a prohibitionist law.  Regulations passed by the 

Treasury Department interpreted the act as prohibiting doctors to maintain drug addicts by 

prescribing drugs.  The department arrested doctors and pharmacists who provided prescriptions 

to maintain addicts, and it arrested users for illegal possession.12  The Supreme Court, however, 
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struck down the practice of arresting physicians and addicts, as the act did not make use or 

possession criminal or proscribe punishment for such actions.13  Despite this ruling the Treasury 

Department continued to bring test cases to the Supreme Court in an attempt to persuade the 

court to accept the prohibitionist interpretation of the Harrison Act.   

 The Supreme Court soon began to rule in favor of the Treasury Department and uphold 

its actions in enforcing the Harrison Act.  In 1918, the Supreme Court, in Webb v. United States, 

ruled that a doctor who sold thousands of prescriptions for fifty cents each was not exercising the 

legitimate practice of medicine and thereby upheld his arrest under the Harrison Act.14  In United 

States v. Behrman, the Supreme Court held that the Harrison act allowed only prescriptions for 

drugs that were necessary in the course of the doctor’s practice, and that a prescription that was 

not required for the treatment of a disease other than addiction was not legitimate.15  Therefore, 

the Court agreed that it was criminal for doctors to prescribe drugs to addicts when the drug was 

not necessary for the treatment of some other illness.   

 These rulings by the Supreme Court established and maintained the prohibitionist nature 

of the Treasury Department’s enforcement of the Harrison Act.  The punitive attitude was 

accepted by politicians and the public, which further entrenched the Treasury Department’s 

policy.  Although the Supreme Court issued a ruling essentially reversing its position, this did 

little to alter the practices of the Treasury Department in enforcing the law.  In United States v. 

Linder the Supreme Court ruled that its ruling in Behrman did not mean that a doctor could not 

treat an addict with moderate amounts of the drug to relive side effects of the addiction.16  
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Despite this ruling the Treasury Department continued with its enforcement practices with no 

real challenge.  Subsequently, the United States Congress criminalized possession of drugs with 

the 1932 Uniform Narcotic Drug Act, which lead the way for the escalation of what became the 

War on Drugs.   

 The Escalation of the War on Drugs  

 In 1930 the federal government created the Federal Bureau of Narcotics in the Treasury 

Department.  Previously the Narcotics Division within the Bureau of Prohibition, it would 

become the first independent drug control agency.17  The first ‘drug czar’ was created when 

President Hoover appointed Harry Anslinger as commissioner of the Prohibition Unit of the 

Federal Bureau of Narcotics (FBN).18  While many states had passed some legislation 

criminalizing drug use, the creation of these federal agencies to oversee the escalation of the War 

on Drugs set the state for the states to follow with their own drug war policies.  Ultimately, the 

federal government would provide funds to subsidize the states in their efforts to enter and 

expand upon the War on Drugs. 

 One of the first major pieces of legislation passed under Anslinger was the Marijuana Tax 

Act.  The law was passed in 1937, but by that time forty six states and Washington, D.C., had 

laws that prohibited marijuana.  This federal act criminalized only the non-medicinal possession 

or sale of marijuana.  A violation of the act resulted in a fine of $2,000 and five years in prison.19  

The FBN soon began to escalate the urgency of the fight against drugs by tying the threat of 

drugs and drug related crime to the threat of communism during the initial stages of the Cold 
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War.  It was during this time that the FBN initially pushed for mandatory minimum sentences for 

first time drug offenders.   

In 1951 Congress passed a law, sponsored by Democrat Hale Boggs, which imposed a 

mandatory minimum two year sentence for a first offense possession conviction, five to ten years 

for a second offense, and ten to twenty years for a third offense.20  Subsequently, in 1956, 

Congress passed the Narcotic Control Act of 1956, which raised mandatory minimum sentences 

from five to twenty years for the second offense and from ten to forty years for the third offense.  

It also allowed the death penalty for adults convicted of selling heroin to a minor.  The 

mandatory minimum sentence would become the hallmark of the War on Drugs.   

 Initial Opposition to the Escalation of the War on Drugs 

The initial attempts to escalate the War on Drugs did not come without challenges.  The 

American Bar Association and the American Medical Association joined together in calling for 

scrutiny of the new harsh policies.  They argued that law enforcement had a place in dealing with 

the narcotics problem, but was not the only way to address the issue of drug addiction.  They 

recommended that doctors be allowed to prescribe drugs to addicts, based on the stance that drug 

addiction is a complicated medical issue and that addicts would not be deterred from using drugs 

by the threat of prison.21  This opinion and recommendation was eventually joined by many 

health officials as the federal health bureaucracy joined the debate about drugs.  The Supreme 
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Court joined this aspect of the debate in 1962 when it ruled that drug addiction is a disease rather 

than a crime.22   

 During this time the health community did make strides in their effort to treat drug 

addiction as a medical issue rather than a criminal one.  In 1966 the Narcotic Addict 

Rehabilitation Act authorized Public Health Service grants for the purpose of treating addicts.  In 

1970 the Drug Abuse Act provided additional funding for drug treatment.23  In 1971 President 

Nixon created the Special Action Office for Drug Abuse Prevention to oversee drug treatment 

and prevention programs.  In 1973 the National Institute on Drug Abuse was established as the 

central federal agency overseeing drug policy.  The treatment approaches that reigned during this 

time were a view of addiction as a psychological and social disorder, an effort to provide 

outpatient treatment, short term methadone detoxification, and long term methadone 

maintenance.24  The efforts of the health community were not enough, however, to overcome the 

presidential politics that would eventually lead to the full blown War on Drugs. 

 President Nixon Declares the Modern War on Drugs  

President Nixon spearheaded the movement that resulted in the declaration of War on 

Drugs and addiction.  President Nixon made drugs a national issue and drew attention to drugs as 

a threat to the nation.  He called for new harsh laws which would treat drugs as a criminal issue 

rather than a medical one, supported increased funding for the punitive laws, and created a huge 

federal bureaucracy that would carry out the War on Drugs.  This movement was largely 

supported and fed by the law and order theme the Republicans had utilized during the 1968 
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campaign.  The nation had experienced riots and an increased rate of street crime, all of which 

played on the public’s fear and the government’s ability to link drugs and crime.  The political 

and social scene was primed for tough on crime politics and President Nixon took advantage of 

the situation to escalate the War on Drugs, saying that drugs and crime were a threat to the health 

and safety of millions of Americans.25 

 Soon Congress responded by passing bipartisan legislation that would enshrine the harsh 

policy rhetoric.  The Comprehensive Drug Abuse Prevention and Control Act of 1970 took 

jurisdiction over drug control out of the power to tax and placed it within the interstate 

commerce powers, giving Congress much more leeway in legislating the issue.  This legislation 

expanded the powers of law enforcement by allowing them to seek and utilize “no-knock” 

warrants which allowed them to enter and search homes and buildings without giving notice of 

their authority and purpose, and also expanded the drug war to include a foreign drug war to 

address the supply of drugs from abroad.  Spending on the drug war and the size of the federal 

drug control bureaucracy increased accordingly.26  Nixon initially created the Office of Drug 

Abuse Law Enforcement, but in 1973 when it came under criticism due to its harsh enforcement 

policies, he consolidated federal drug law enforcement into the Drug Enforcement 

Administration (DEA). 

 The Unstoppable War on Drugs and its Growing Budget 

Under President Nixon and the DEA the War on Drugs was underway and in full force.  

With the huge bureaucracy, dramatic spending, and public fear that was created by the Nixon 

administration with the War on Drugs, subsequent administrations were able to accomplish little 
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in terms of reform.  President Ford and President Carter did not push the drug war as an 

important policy issue, but neither did they attempt to reform or reverse the policies put in place 

by President Nixon.  Both Ford and Carter declined to invoke the harsh rhetoric in support of the 

War on Drugs, but any attempt to reform the policies was met with resistance.27  Thus the stage 

was set for President Reagan and President Bush to continue the escalation of the War on Drugs.   

President Reagan met with a public that was eager to continue the escalation of the War 

on Drugs.  Cocaine use had increased and was considered a greater threat than marijuana or 

heroin.28  In the 1980s crack had become a concern as well.  Nancy Reagan’s “Just Say No” 

campaign drew the attention of parents’ groups and schools.  During his first year in office 

President Reagan harnessed the entire federal intelligence bureaucracy, including the CIA, in 

executing the War on Drugs, and began to use the United States military to enforce the War on 

Drugs at the border. 

President Bush carried on the War on Drugs in an equally aggressive manner.  He used 

his first nationally televised address to draw attention to drugs, which he deemed the gravest 

threat facing the nation.  In this speech he made the enemy in the War on Drugs anyone who 

used or sold drugs, or looked the other way when others did.  He created a drug war in which 

everyone was involved either as a crusader or an enemy and urged zero tolerance.  In response he 

called for still more spending increases and expansion of the federal government’s reach in 

fighting the War on Drugs.29  He installed his drug czar, William Bennett, in the newly created 

Office of National Drug Control Policy.30  Like President Reagan, President Bush encountered a 
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public that willingly received his escalated drug war policies and who were willing to sacrifice 

democratic freedoms in the name of the War on Drugs.  31   

President Clinton did not find it politically feasible to seek major reform of the policies of 

the War on Drugs, and under his administration the drug war’s budget grew even larger.  While 

President Clinton did avoid use of the harsh rhetoric of his predecessors, his ability to de-escalate 

the War on Drugs in any meaningful way was limited by the entrenched policies as well as the 

mood of the public which responded to the tough on crime rhetoric of the War on Drugs and was 

not receptive to any softening of the policies.  President Clinton did make significant cuts to the 

staff in the Office of National Drug Control Policy and attempted to merge the DEA with the 

FBI, but these efforts as well as all others were met with stiff resistance and lead to little real 

change.  Clinton did achieve modest reforms with the National Drug Control Strategy, which 

urged a shift to treatment and health services, the an increase in funding for treatment, and the 

1994 Crime Control Act, which advocated treatment for prison inmates and funding for 

treatment alternatives to prison.32     

Race as a Major Part of the History of the War on Drugs 

 The federal government’s efforts to control drugs have almost always corresponded to its 

efforts to control minority populations.  The campaign against vice was lined to racism and 

nativist concerns.  There was concern over immigration in the late 1800s and early 1900, and the 

populations that were perceived as a threat to America’s morality and its economy.  The 

prejudice against blacks, Mexicans, and Chinese was linked to immigrant drug use and the 

potential for this to spread throughout American society.  Many of the laws against drugs that 
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emerged during this time were aimed at minority and immigrant populations.33    Cocaine was 

linked to prejudice against blacks in the South, and black cocaine users were feared as an 

imminent threat of attack against whites.  Blacks who were using cocaine were also thought to 

have great strength and to be impossible to kill.  In the mid-1980s crack became a concern in 

black and Hispanic neighborhoods, which lead to a link between this drug and poor and 

minorities. 

The initial laws to control and then criminalize the use and possession of opium were 

passed as the Chinese community in California began to grow in size and influence.  In the late 

1800s San Francisco passed laws prohibiting the smoking of opium, and shortly thereafter 

similar laws were passed in eleven other western states.  Chinese immigrants were thought to 

have spread addiction to American children.34 

 The federal government’s laws in regards to the control and criminalization of marijuana 

have corresponded to its attempts to control the Mexican population in the Southwest, and 

increasingly throughout the country.  In the 1920s, Mexican immigration increased the public’s 

fear of marijuana in the South and the West.  As with the Chinese in California and the West, an 

association was made between Mexican immigrants and crime and loss of morality.  Although 

Mexican immigrants were initially welcomed as laborers, the Great Depression in the 1930s 

made Mexican laborers superfluous and there was an increased identification of Mexicans with 

crime and marijuana.  News stories cited studies that claimed marijuana was a sexual stimulant 
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and least Mexicans to commit crimes out of proportion to the rest of the population.35  It was 

shortly after this period that the federal government passed the Marijuana Tax Act. 

 As the prohibitionist nature of drug control grew in the United States, fears of immigrants 

and minorities were increased by the fears associated with World War I and the Red Scare.   

 The escalation of the War on Drugs and its persistence despite its clear failures has 

largely gone on due to the ability of the federal government to exploit a connection between 

illegal drugs and related crime to minority and foreign people.  The government continues to 

create and maintain the public’s fear of the black crack fiend, the marijuana smoking Latino, the 

opium production in Afghanistan, and the drug cartels of Mexico, Columbia, and other South 

American nations.   

The De-Escalation of the War on Drugs 

 The escalation of the war on drugs lead to many years under the harsh sentencing 

policies.  Eventually, however, many states began to feel the strain of the policies and their 

consequences.  Primarily, states experienced huge financial costs as a result of incarcerating ever 

increasing numbers of non-violent drug offenders due to mandatory minimum sentences for 

many offenses and life sentences for others.  Racial minorities, primarily African Americans, 

experienced disparate impacts of drug war policies.  On the whole minority offenders received 

longer sentences than their similarly situated white counterparts.  While this was the case 

nationwide, the de-escalation of the war on drugs did not draw attention to this fact.  The 

government also began to realize that the harsh policies of the war on drugs had not lead to the 

outcomes that were ostensibly the goal of the war on drugs from the outset.  Crime rates did not 
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decrease, drugs were not made less available, and the states were incarcerating low level users 

rather than the drug kingpins that the policies were meant to incapacitate. 

 As a result of these factors many states began to de-escalate their drug war policies.  The 

de-escalation came in many forms, including the elimination of mandatory minimum sentences 

for many offenses, the elimination of life sentences for others, the creation of drug courts for 

diverting some offenders into treatment, and the use of other alternatives to prison for low level, 

nonviolent offenders.  The swing from the tough on crime policies of the War on Drugs to the 

more lenient policies proposed and enacted during the de-escalation was a risky political move 

for legislators.  The fact that it has been successful has been due in large part to several factors 

that came together to create the circumstances in which politicians could step away from the 

punitive policies and take a more lenient, treatment oriented stance.  The first factor was the 

budget strain caused by the explosion in rates of incarceration caused by the policies of the War 

on Drugs.  The second was the coalition of unlikely partners that allowed for policy change in 

this politically charged arena.  The third was the impact on minorities which, although severe 

and obvious, was rarely explicitly invoked as a reason for reform of the harsh policies. 

Research Question 

The United States of America incarcerates more of its own citizens than almost any other 

developed country in the world – at a rate as much as five to eight times that of other highly 

developed countries.36  America’s astronomical rate of incarceration is not due to increased 

crime rates, but “tough on crime” policies, in particular the War on Drugs.
37  Since the inception 

of the War on Drugs in the early1970s, America has seen a 500% increase in the number of 
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people incarcerated.38  While all drug offenders, including white offenders, have seen increases 

in the length of sentences, racial minorities in all states have borne the brunt of the increased 

rates of incarceration.  This is true for all minorities, and in particular black offenders.   

For example, while one in 30 men between the ages of 20 and 34 are currently 

incarcerated, one in nine black men in that age group are incarcerated.39  These statistics apply to 

states nation-wide, but different states have handled the huge increases in incarceration rates and 

the impacts on racial minorities in different ways.  The existing political science literature 

addresses the question of why states initially passed the harsh policies of the War on Drugs40, but 

the question of why states have varied in their responses to the issues that have arisen after years 

of experience with the policies remains unanswered. 

The hallmark of the tough sentencing policies of the War on Drugs was mandatory 

minimum sentences for many offenses, which took discretion in sentencing away from judges 

and required prison time regardless of an offender’s individual characteristics.  Many scholars 

have written on the question of why states enacted mandatory minimums during the War on 

Drugs.  Their theories include reaction to a perceived threat posed by racial minorities,41 political 

angling to appear tough on crime,42 and response to criminological trends and events.43  

However, in recent years some states have begun to amend their laws to eliminate mandatory 

minimum sentences in favor of restoring judicial discretion and treatment instead of 

                                                           
38

 U.S. Department of Justice, Bureau of Statistics 
39

 U.S. Department of Justice, Bureau of Statistics 
40

 Meier, Kenneth J. The Politics of Drug Abuse: Laws, Implementation, and Consequences. Western Political 
Quarterly, 45, no. 1 (1992); Meier, Kenneth J. The Politics of Sin: Drugs, Alcohol and Public Policy. M.E. Sharpe, Inc. 
1994; Beckett, Katherine.  1994 “Setting the public agenda: ‘Street crime’ and drug use in 

American politics.”  Social Problems 41:425-447 

 

41
 Miller, 2007; Smith, 2004; Meier, 1992, 1994; Daly and Tonry, 1997 

42
 Miller, 2007; Meier, 1992; Smith, 2004 

43
 Meier, 1992 



42 
 

incarceration for non-violent drug offenders.  This has occurred despite the fact that 

discrimination in the criminal justice system has not been addressed, and a tough on crime stance 

is considered a safe strategy for winning elections.   

Although some state legislators employed a rhetoric of racial equality during the 

escalation of the War on Drugs, this rhetoric has largely been abandoned during the de-

escalation.  This raises the question: why are some states taking the politically risky position of 

relaxing their tough on crime stance to amend their mandatory minimum sentencing policies, and 

how do they accomplish this without appearing to use racial language in a highly racialized 

policy area?  Some would argue that it makes sense to amend the policies because the cost of 

incarcerating huge numbers of drug offenders has resulted in budget shortfalls, and because 

legislators now have new information on some drugs, such as the fact that crack cocaine is 

simply another form of powder cocaine, rather than a different, more dangerous substance.  But 

if these issues constitute the reasons some states are amending their policies, why aren’t all states 

making similar amendments?   

These questions, which are unaddressed in the current political science literature, will be 

addressed in this study.  The two-part research question addressed by this study is why are some 

states amending their mandatory minimum policies to make their sentencing laws less strict in a 

political climate where a tough on crime stance is politically safe; and how are they amending 

these policies without addressing, or at least acknowledging, the racial discrimination inherent 

in the policies?  I argue that, while there are numerous factors which interact to create the policy 

amendments, the budget crisis created by the mandatory minimum policies has neutralized issues 

of crime and race to create the conditions necessary for the amendments to occur. 
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This study addresses state drug sentencing laws, and changes in those laws, as an 

example of state-level policy shift.  It examines the reasons why some states have changed their 

state drug sentencing policies to be more lenient, while others have either made no changes, or 

changed their policies to be more strict.  The variation in state policy changes in the area of drug 

sentencing laws is puzzling because all states have experienced huge increases in their rates of 

incarceration and the attendant budget shortfalls.  Similarly, racial minorities in all states have 

experienced disparate impacts in the form of longer sentences as a result of the policies.  

Therefore this study also addresses the issue of whether minority representation in state 

legislatures has an impact on whether or not states amend their drug sentencing policies.   

This study uses intensive case studies as well as a 50 state overview analysis to address 

these questions and to raise additional questions and hypotheses.  I argue that states that are 

amending their harsh drug sentencing policies are doing so due to the budget shortfalls they face, 

rather than as an effort to reduce disparities in sentencing.  This study, which addresses questions 

that remain unanswered in the political science literature, demonstrates the far-reaching nature of 

discrimination in criminal justice policy and the reluctance of state politicians to address, or even 

to explicitly acknowledge, this discrimination.   

This study will address these questions by looking at the escalation of the War on Drugs, 

and the subsequent de-escalation, during which some states have amended their mandatory 

minimum policies.  I posit that there is no single causal factor that caused states to enact their 

mandatory minimum policies, and there is no single causal factor that has caused some states to 

amend their policies.  Rather, it is likely that there are several factors, all of which interact to 

create the circumstances in which states enact and amend mandatory minimum policies.  The 

factors that come into play are probably similar for both the escalation and the de-escalation.  
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However, the ways these factors interact have likely changed in many states, particularly those 

that have amended their policies.  The interplay of factors for the escalation and the de-escalation 

of the War on Drugs can be expressed in simple equations.   

Logic says that both the escalation and the de-escalation were influenced by crime trends 

and race.  Crime trends include the rise or fall of crime rates, whether certain neighborhoods are 

affected, and the types of crimes committed.  Race includes the race of perpetrators as well as the 

race of victims, including minorities who could be considered victims due to the fact that they 

live in high crime areas.  Another important factor is politics, as mandatory minimum policies 

are enacted by state legislators who always must consider the electoral consequences of their 

policymaking actions.  An equation that expresses the escalation of the War on Drugs follows. 

Esc = crime trends + race + interaction of politics driven by crime 

trends and race 

The interaction of politics driven by crime trends and race represents how the policies 

were talked about by legislators, the public, and media.  It will include rhetoric used, including 

racial language and colorblind language.  It will include who supported the policies and who 

supported amendment of the policies.   

The de-escalation of the War on Drugs appears to have been influenced by the same 

factors as the escalation, although probably interacting in different ways, with the addition of one 

crucial factor: state budget deficits caused by the incarceration of large numbers of drug 

offenders.  Thus, an equation that expresses the de-escalation of the War on Drugs follows. 

De-Esc = crime trends + race + budget deficit + interaction of politics 

driven by crime trends, race, and budget deficit 

 



45 
 

Contribution of This Study 

 The literature on the War on Drugs and mandatory minimums has focused primarily on 

the escalation of the War on Drugs and why states enacted the mandatory minimum policies in 

the first place.  Theories on the escalation of the War on Drugs can be placed into three schools 

of thought, including race factors, political factors, and criminological trends and events.  Each 

of these will be addressed below.  My analysis of the literature on the escalation of the War on 

Drugs will lead to a set of hypotheses about the de-escalation of the War on Drugs.   

Exploration of the de-escalation of the War on Drugs will be an important and novel 

contribution to the political science literature, as this phase of the policy process remains to be 

investigated.  While the existing literature provides a framework for evaluating the escalation of 

the War on Drugs, there is no proposed or tested framework for evaluating important aspects of 

the de-escalation.  This study addresses issues that arise from the de-escalation, including the 

political processes involved, the language and rhetoric used in advocating for amendments, and 

the maneuvering that has allowed politicians to take the politically risky position of repealing 

‘tough on crime’ policies while maintaining the appearance of acting without regard to issues of 

race and ethnicity.   

This analysis constitutes a valuable addition to the literature.  It opens an exploration of a 

rich area of state policy-making.  The escalation already addressed by the literature was a largely 

cohesive process among the states.  The de-escalation, which is as yet unexplored by the 

literature, has been idiosyncratic and has varied throughout the states.  This analysis of the de-

escalation will make the literature on the War on Drugs more complete by replicating some of 
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the work and variables used in the existing literature, while also looking at additional variables 

and the interplay among the new and complex factors involved in the de-escalation.  

• Race Factors 

This study addresses the question how is racial language, or implicit racial messages, 

used to address a problem that is largely racially based, and created by discrimination?  I argue 

that race related factors contributed to the drug sentencing policies of the War on Drugs, both 

during its escalation and its subsequent de-escalation.  I hypothesize that during the escalation of 

the War on Drugs states enacted harsh drug sentencing policies as a way to control or minimize a 

perceived threat from racial minorities.  If this hypothesis is correct, the data will show that states 

with large, or growing, minority populations enacted the most strict drug sentencing policies.  If 

the hypothesis is incorrect minority population size will have no correlation to the status of drug 

sentencing laws.  To test this hypothesis I analyze state sentencing laws in relation to minority 

populations as a percentage of the state population, minority presence in the state legislature, and 

immigrant population size. 

I hypothesize that race was also a factor in the de-escalation of the War on Drugs, 

although in a different way than in the escalation.  It is unlikely that the de-escalation was 

influenced by a reduced perceived threat from minorities, or with shrinking minority populations.  

Rather, it is more likely that in the face of budget deficits caused by the incarceration of large 

numbers of drug offenders, states had to abandon such considerations to save money.  Thus, 

while politicians during the escalation invoked the need to reduce racial disparities in sentencing, 

this language was abandoned during the de-escalation in favor of rhetoric about financial crisis.   

I theorize that this is likely because it is far more difficult to publicly discuss racism and 

the racist impacts of legislation.  It is controversial to argue that legislation should be reformed 
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because the legislation previously enacted by the same legislature has had disparate and racist 

impacts on minorities.  It is also difficult to engage the public and garner support for reforms on 

this basis.  The public is far more likely to respond to the budget as a reason for reform, because 

their lives are directly impacted on a daily basis by the ways that state budget is used.  Thus, 

those who advocated for reform took the safer route of essentially ignoring the racial disparities 

that resulted from the policies in favor of appealing to the public’s concern about the budget. 

To answer the question of how racial language, or racially colorblind language, was used 

during the de-escalation of the War on Drugs I looked at rhetoric used in legislative speeches 

made when the legislation was introduced and debated, in the media, and in statements by 

interested parties such as police departments, prosecuting and defense attorneys, and public 

interest organizations in the states I have selected for my case studies.  I hypothesize that 

legislators abandoned the rhetoric of racial equality used during the escalation of the War on 

Drugs, not because discrimination within the criminal justice system has been overcome, but 

because the budget crisis has created an overwhelming need to amend the policies regardless of 

the impacts on racial minorities.       

• Political Factors 

In this study I address the question given what we know about the political safety of 

advocating on a ‘tough on crime’ position, why are some politicians advocating the repeal of 

tough drug sentencing laws without incurring political costs?  I argue that Democrats were able 

to successfully neutralize the issue of crime during the escalation of the War on Drugs by taking 

the traditionally Republican stance of being tough on crime.  Because both parties took the same 

stance on crime policy, it was no longer an issue of contention that candidates could use to gain 

leverage in campaigns.  This cleared the way for candidates to take the opposite position during 
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the de-escalation of the War on Drugs, of advocating for repeal of the strict policies, without 

taking a huge political risk.44  To test this hypothesis I look at the party composition of state 

legislatures and governorships in order to determine whether the position taken on this issue 

varied according to political party.  I also look at campaign speeches and other party rhetoric to 

assess the positions taken by each party, as well as to analyze how, and whether, politicians used 

language to either deal with or to avoid the issue of race in mandatory minimum policies.   

Political factors as a potential catalyst for the escalation of punishment for drug offenses can 

be analyzed by assessing factors such as the political party in control of the state legislature, the 

political party in control of the governorship, and whether escalation and de-escalation occurred 

in an election year.  In states where drug sentencing policies have undergone change, such as an 

escalation in punishment and then a subsequent de-escalation in punishment, political factors can 

be observed within the state over time.  Political factors can also be observed as a point of 

variation among different states at any one point in time.   

• Criminological Trends and Events (arrest rates, conviction rates, incarceration 

rates) 

In this study I address the question was the escalation in punishment for drug offenses during 

the beginning of the War on Drugs a response to increased drug arrest/conviction/incarceration 

rates and concern over the attendant consequences?  I hypothesize that states enacted harsh 

sentencing policies based on a perceived increase in drug crime rates.  If this is the case, a 

reduction in such rates should lead to a de-escalation of punishment policies.  However, I further 

hypothesize that the de-escalation of the harsh punishment policies was a reaction to the costs of 

incarceration caused by the strict policies, rather than an attendant reduction in drug crime rates.  
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I test this hypothesis by comparing crime rates and budget difficulties to policy amendments in 

the states I have chosen for the case studies.   Change in punishment policies for drug offenses 

can be observed as intra-state variation over time, as well as variation among states at any given 

point in time.   

Data and Research Methods 

This study is an in depth analysis of two case studies.  I use the case studies to test my 

hypotheses regarding the three main independent variables, including race factors, political 

factors, and criminological trends and events.  I also provide a 50 state overview to set up the 

background and describe the circumstances in which the escalation and de-escalation of the War 

on Drugs took place.  This allows me to exclude possible explanations for my hypotheses and to 

hone in on other explanations and develop new hypotheses, as well as to set the stage for the 

study with descriptions of nationwide trends in incarceration rates, crime rates, and minority 

populations.       

Case Studies 

This study employs case studies to address the three key independent variables, including 

race factors, criminological trends and events, and political factors.45  For each state I test my 

hypotheses with regard to race factors by focusing on rhetoric used in legislative speeches, 

public statements, and advocacy statements.  I also take into consideration racial minorities as a 

percentage of each state’s population as well as in each state’s legislature.  This allows me to 

determine whether racial language was invoked, or avoided, in the rhetoric used to advocate for 

policy amendments.  Additionally, for each state I conduct an in depth comparison of crime 
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trends, budget shortfalls, and policy amendments to test my hypotheses with regard to 

criminological trends and events.  This will provide a determination of whether policy 

amendments were made in response to crime trends, budget shortfalls, or both.  I also look at 

party composition of state legislatures and governorships to determine who took the lead in 

proposing and enacting the policy amendments.  This helps illustrate how parties and other 

political factors, such as tough on crime rhetoric, or the subsequent abandonment of such 

rhetoric, was politically feasible for legislators advocating for the policy amendments.  The states 

selected for intensive case study here are New York and Michigan.   

These states were selected with the intention that they will help illustrate the complex 

factors which have come into play in each state which has considered amending their mandatory 

minimum policies.  While it is important for sample cases to represent the broader population of 

cases, it is equally important for the cases selected to embody the characteristics necessary to 

provide analytical leverage and make a comparison to other states viable.  Typically cases 

selected should also vary on important dimensions.  A key role of sample cases can also be to 

provide background information which can be essential for the broader analysis.46  New York 

and Michigan have some of the largest prison systems in the nation.  This is largely a product of 

their history of tough on crime policies like mandatory minimums.  However, both of these states 

have largely gutted their mandatory minimum legislation.  They are thus emblematic of the 

questions asked in this dissertation: why are legislators taking the politically risky position of 

abandoning their tough on crime policies in order to amend their mandatory minimum policies, 

and how are they avoiding the appearance of acting based on race considerations?   
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Case selection in the political science literature places cases into a number of different 

categories, including typical cases, diverse cases, extreme cases, deviant cases, influential cases, 

and most similar/most different cases.47  Although many cases are selected according to the most 

similar, where cases chosen are similar on all independent variable except the variable of 

interest, here I have chosen cases which are deviant cases.  Deviant cases are those which 

demonstrate a surprising result relative to the general understanding of relevant theory or 

common sense.48  Throughout the War on Drugs states and legislators have capitalized on their 

tough on crime stances by passing mandatory minimum legislation.  However, some states, like 

New York and Michigan have reversed these policies despite the political risk they faced in 

doing so.  Thus, while existing theory would suggest that politicians would continue to be tough 

on crime, and support mandatory minimum policies, these states have taken the surprising 

position of reversing the policies.  Further, they have done so while appearing to avoid using 

racial language or addressing discrimination in sentencing, despite the fact that the criminal 

justice system and mandatory minimum policies are rife with discrimination and racial 

considerations and consequences.   

Thus, by selecting these deviant cases I have selected states that exhibit surprising legislative 

outcomes which are currently poorly explained.  Such cases will allow me to explore possible 

explanations for these outcomes, and discovery of some causal factor in these cases will allow a 
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generalization to other deviant cases, and will provide a basis for exploration of causal factors in 

non-deviant cases.49  

The War on Drugs in New York 

At the forefront of the War on Drugs and the push to enact mandatory minimums was the 

state of New York.  In 1973 the New York state legislature passed what would become some of 

the most punitive drug sentencing laws in the nation.  The Rockefeller drug laws established 

mandatory minimum prison sentences for many offenses, such as unlawful possession and sale 

of controlled substances, and were intended to deter drug use and sales and to punish those who 

violated drug laws.50   

 After four years under the strict laws, in 1977 the Committee on New York Drug Law 

Evaluations issued a report that criticized the laws after finding that drug use and related crime 

was as widespread as it was prior to the enactment of the laws.  In 1979 and again in 1988 the 

laws were amended to increase the amount of drugs needed to reach the mandatory sentence of 

15 years to life in prison.  Amendments were also made to lower the threshold for cocaine 

possession to allow the arrest of people possessing small amounts of the drug, due to concern 

over crack cocaine.51   
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 Despite these minor amendments to the laws, the consequences of their enforcement were 

severe.  From 1980-1992 New York’s prison population tripled from 20,000 to nearly 62,000.  

The percentage of offenders incarcerated for drug offenses increased from 9% in 1980 to 32.3% 

in 1997.  The cost of the rising prison population has been approximately $4 billion, and the 

prison system remains severely overcrowded.52  Racial minorities and women offenders have 

born the brunt of the Rockefeller drug laws’ consequences.  While blacks and Latinos comprise 

about 23% of New York’s population, they comprise 91% of those incarcerated for drug 

offenses.53  This is despite research that shows that drug selling and use are approximately equal 

between races.   

  The New York legislature, however, soon began to chip away at the mandatory 

minimum policies until it ultimately gutted the Rockefeller drug laws in 2009.  In 2004 the New 

York state legislature passed limited amendments to the laws, and finally, on April 2, 2009, the 

legislature passed comprehensive reforms, gutting the Rockefeller drug laws.  These new laws 

eliminated mandatory minimum sentences and restored judicial discretion, giving judges 

authority to order treatment instead of jail.54  There is still controversy in the face of these 

reformed laws, and advocates for reform are calling for still further reforms.  Opponents of 

reform, however, continue to warn of potential consequences of more lenient sentencing laws.55  

It thus appears that this state, which has swung dramatically from having some of the strictest 
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drug sentencing policies in the nation to a full repeal of those laws, may remain in flux due to 

continuing controversy over those laws.   

 The War on Drugs in Michigan 

 At the beginning of the war on drugs, during the 1970s, Michigan enacted some of the 

most harsh drug sentencing policies in the nation.  In the 1990s, however, after more than twenty 

years of experience with the harsh policies, the Michigan legislature began to reverse many of 

the policies by enacting new legislation that significantly altered drug sentencing in the state.  

Since then the legislature has continued to amend the policies and to entertain further 

amendments.  In 1978, Michigan enacted mandatory minimum sentences for many drug 

offenses, which were the most harsh drug sentences in the nation.56  The most well known of 

those laws, the ‘650 Lifer Law,’ mandated life in prison without parole for offenders convicted 

of delivery of over 650 grams of heroin or cocaine.  This law was signed by Republican governor 

William Milliken.57 In 1987 Michigan enacted statutes requiring mandatory consecutive 

sentences for some drug offenses, which required that sentences for drug offenses be served 

consecutively to sentences for another felony.58 

 During these initial years of the war on drugs in Michigan policy makers drew attention 

to disparities in sentencing outcomes for minority offenders.  In 1979 the Michigan Felony 

Sentencing Project, “Sentencing in Michigan,” reported that there were disparities along racial 

lines in the state’s drug sentencing.  In this study of 6000 felony cases the authors found that the 

sentencing system in Michigan of the 1970s produced marked disparities in sentencing 

outcomes.  They found that the discrimination was not deliberate, but was so severe that it could 
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not be accounted for solely by offense or offender characteristics.59  Subsequently, the 

Sentencing Commission was created to address disparities where two offenders who had similar 

criminal histories were being sentenced to wildly differing minimum terms.  The Michigan 

legislature responded by passing statutes that required mandatory minimum sentences for many 

drug offenses and lifetime probation for some drug offenses, among other things.60   

Years later, Michigan began to move toward reform of these harsh policies.  The reform 

movement urged that rather than require jail or prison sentences, for some, particularly 

nonviolent, offenders the state should eliminate mandatory minimum sentences and life 

probation for some offenses, eliminate mandatory stacking for convictions involving multiple 

felony offenses, and eliminate a section of the state’s constitution that guaranteed the rights of 

crime victims.61  The reform movement was lead by FAMM, along with a coalition of citizens 

and organizations, and their initial goal was reform of the ‘650 Lifer Law.’  In 1998 Governor 

John Engler signed a bill amending the ‘650 Lifer Law,’ thereby eliminating the mandatory 

sentence of life without parole and providing parole eligibility to those sentenced under the 

law.62  This bill reduced mandatory minimum sentences to 15 to 20 years for offenses which 

previously carried life sentences.63  In 2002 Representative Bill McConico, a Democrat, 

sponsored three bills that would reform drug sentencing in Michigan.  The proposed bills, HB 

5394, HB 5395, and HB 6510, would make drastic changes to the existing drug sentencing laws.  

HB 5394 and HB 5395 addressed mandatory minimum sentencing laws.  They proposed to 

eliminate mandatory minimum sentences and lifetime probation for most drug offenses.  In 2002, 
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Governor John Engler signed these reforms to the mandatory minimum sentencing policies, 

which would take effect on March 1, 2003, in the form of Public Acts 665, 666, and 670.64   

Empirical Analysis 

The statistical tests conducted as part of this study are based on a dataset that I created.  I use 

these data to answer more specific questions about the importance of minority representation in 

the policy process.  The dataset contains data for a number of variables, both dependent and 

independent.  The data are primarily composed of population and demographic information for 

each state from 1979 through 2002, as well as information regarding state immigrant 

populations.  The demographic information includes median household income, education, and 

minority population.65  Additionally, data was collected regarding the composition, in terms of 

race and gender, of each state’s legislature during the time period in question.66  Finally, a 

measure of the strictness of each state’s drug sentencing laws and the change in those laws over 

the time period studied will be included as a dependent variable.   The data allow the creation of 

three dependent variables using the data regarding state drug sentencing laws.  The first captures 

the level of strictness of each state’s drug sentencing laws in 2002, the second captures the level 

of strictness of each state’s drug sentencing laws in 1985, and the third reflects the change in 

each states level of strictness in drug sentencing laws, if any, from 1985 to 2002.   
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Chapter 3  

Literature 

 

A number of scholars have entered the debate on why states enact criminal justice 

policies, and in particular, why they enacted the strict drug sentencing policies during the war on 

drugs.  A major strand of theory addresses the presence of minority populations and the general 

underclass in state populations, based on the proposition that race and racial politics remain 

significant factors in crime legislation.67  Some scholars argue that states with larger minority 

populations will pass more strict drug sentencing laws and will implement them aggressively.68  

A large minority population as well as a sizeable underclass is related to greater perceived threat 

to the dominant group, usually whites.69  As these populations grow, the use of incarceration to 
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control them also increases.  Accordingly, under this theory we would expect to see strict drug 

sentencing laws enacted in states with large minority and underclass, or immigrant, populations.  

According to this argument the growth in prison populations is not based on rising crime 

rates or the government responding to public opinion, but the legacy of racial cleavages that has 

characterized the American political environment.70  This legacy can be counteracted, however, 

if minorities are able to consolidate sufficient political power to influence politics, which could 

result in policies favorable to the minority population.71  This race and underclass based theory 

could explain why states with large minority populations initially passed strict drug sentencing 

policies during the war on drugs.  It does not explain, however, why many of these states have 

since retreated from those strict laws.  There is no indication that there has been a reduction in 

the perceived threat posed by these populations or that they have consolidated enough political 

power to achieve the reforms themselves. 

Similarly, Rodney Hero argues that state policy making is influenced by the level of 

racial and ethnic diversity in each state.  Hero categorizes the states by the racial and ethnic 

composition of their respective populations.72  Hero created these categories as a way to study 

social diversity in the states and whether levels of diversity impact public policy.  The first 

category, homogenous, includes those states having a primarily white population, with small 

minority and small white ethnic populations.  The second category, bifurcated, includes those 
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states having a relatively large minority population, a large white population, and a small white 

ethnic population.  The third category, heterogeneous, includes states that have large minority 

populations, large populations of white ethnics, and moderately large white populations.  These 

are the states with the most diverse populations.  Hero argues that states falling into the 

categories of heterogeneous and bifurcated, or the most diverse states, will pass legislation that is 

more restrictive, or adverse to, the minority populations.  According to this theory we would 

expect that states falling into those two categories, and primarily those categorized as 

heterogeneous, would enact more strict drug sentencing policies. 

 Even when race is a factor in policymaking politicians may not mention racial minorities 

explicitly.  Mendelberg argues that explicit racial messages appear to violation the norms of 

racial equality and thus lose their ability to mobilize the racial resentment of white voters.73  

Under these circumstances politicians use implicit racial messages to appeal to white voters.  

This occurs when politicians want to avoid violating the norm of racial equality and they have 

incentives to mobilize the racial resentment of white voters.  It is a successful tactic when white 

voters want to adhere to the norm of racial equality and they hold resentment against blacks and 

negative stereotypes about blacks.74  Thus, politicians use implicit racial messages when they 

want to gain support from white voters for policies that will be disadvantageous to minorities. 

Others argue that strict drug sentencing policies were enacted in an attempt to reduce 

disparities in sentences for similarly situated offenders.  Under this theory the focus of 

sentencing reform was on ‘just deserts’ for the offender.75  This occurred in the context of a 
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society full of inequality and injustice.  In an effort to reduce race and class disparities in 

sentencing, policy shifted toward proportionality.  Judges were to use the nature of the current 

offense and the defendant’s criminal history as sentencing criteria, rather than personal 

characteristics of the defendant.  This greatly reduced the judges’ discretion.  There was also a 

reduction, or complete elimination, of indeterminate sentencing, in which judges could use 

discretion to impose a sentence consistent with the offender’s unique circumstances.  The reason 

for this reduction in discretion was the belief that discretion and indeterminate sentencing were 

used by judges to impose harsher sentences for poor and minority defendants, while white and 

middle class defendants received an advantage.76 

According to this theory states that reformed their sentencing policies to establish 

sentencing guidelines held that race and gender were illegitimate considerations in sentencing 

offenders.  Similarly, they believed that factors such as education and employment should not be 

considered because they had historically been used to disadvantage poor defendants.  Further, 

proportionately more blacks than whites were poor, so these considerations indirectly worked to 

disadvantage black defendants.  Finally, because most judges were white men, it was believed 

that if they had discretion they would be influenced by their own conscious or unconscious 

biases toward minorities.77   

 Some scholars argue, however, that the policy goals of these highly structured sentencing 

guidelines are frustrated when they allow for judicial and prosecutorial discretion.78  These 
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scholars argue that there is often judicial consistency in the use of sentencing criteria for most 

defendants, but that there are still disparities in sentencing outcomes for racial and ethnic 

minorities.  In these instances sentencing outcomes favor whites and disadvantage Hispanics, 

while black defendants are in an intermediate position.79  These theories help to explain why 

states passed strict drug sentencing laws by positing that they were passed in an attempt to 

reduce disparities in sentencing outcomes.  They could also help to explain why many states 

amended those laws after it became clear that the punitive policies continued to have disparate 

impacts on minority offenders. 

The criminal justice system in the United States historically has produced disparate 

outcomes for different groups in society.  This is often studied by analyzing disparate sentences 

for racial minorities in relation to the sentences received by white offenders in similar 

circumstances.80  This disparity, however, extends not only to racial minorities, but also to 

members of the lower financial classes in America.81  In particular, there are often different 

outcomes for members of varying classes who are otherwise similarly situated.  This nuance of 

the criminal justice system and its sentencing outcomes is rarely addressed, but is highly 

important, particularly given the fact that many people in the lower class who find themselves 

involved in the criminal justice system are immigrants.  Thus, immigrants often are caught up in 

a system they do not understand, based primarily on their status as lower class citizens, rather 

than as a result of any increased criminal activity among immigrants.  Further, the outcome of 
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their involvement in the criminal justice system is often a product of their membership in the 

lower class and can serve to perpetuate this status.  This is particularly unfortunate in light of the 

fact that immigrants are often misperceived by the public as individuals who are more likely to 

commit crimes, despite the reality that Latino immigrants are less likely to be involved in crime 

than all United States citizens.82   

There is, however, another possibility that must be tested, specifically the possibility that 

increased diversity in a state will lead to descriptive representation and less strict drug sentencing 

laws.  It is well known that minority populations have borne the brunt of the consequences of 

strict drug sentencing laws.83  Minorities, primarily blacks, have received disparately harsh 

sentences as a result of the war on drugs.  While sentences for all drug offenders have increased, 

the increases have been particularly large for minority offenders.  It has also been argued in the 

political science literature that descriptive representation can correspond with the enactment of 

policies that are favorable to the group that is represented, in this case blacks and Latinos.84  

Hero and Tolbert find that Latino legislators were more likely to enact legislation on issues 

salient to Latinos, thus providing substantive representation for this constituency.  In 
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circumstances where minorities are able to consolidate political power, their presence in large 

numbers may result in policies that are favorable to minorities or immigrants.85   

 It is likely that an increase in minority populations, and immigrant populations, will lead 

to greater numbers of minorities in the state legislatures.  The possibility follows, that minorities 

in state legislatures will be sensitive to the impacts of the war on drugs on minority communities, 

and will seek to enact legislation favorable to those communities.  In the case of drug sentencing 

laws, this means that minority legislators should push for amendment of strict drug sentencing 

laws in favor of less strict policies.  

 There are also theories that focus on crime rates and drug use as a catalyst for the passage 

of strict drug sentencing laws.  For example, some argue that states that experience an increase in 

visible drug use will be more likely to pass strict drug sentencing laws and to implement the 

policies aggressively.86  Many argue that states with large minority populations are particularly 

strict in focusing on crime rates, and visible drug use, which are often mistakenly associated with 

minority populations.  This theory again fails to explain the retreat from punitive sentencing 

laws, particularly given the fact that rates of drug use and crime have remained mostly stable.87 

There is also a strand of theory that focuses on more traditional policy change and policy 

formation theories in the literature.  For instance, some scholars argue that policy issues in the 

war on drugs can become more or less complex based on their being situated at the local level or 
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the national level.88  At the local level policy conflicts are sometimes more representative and 

pluralistic than those at higher levels of government.  At the national level interest groups with 

broader concerns often enter the policy conflict and have the potential to alter the power 

dynamic, and influence the way that the issue is framed.  This may help explain the policy 

changes in Michigan where this seems to have happened on a smaller scale.  The War on Drugs 

was initially raised by the federal government, and Michigan took up the cause by passing strict 

drug sentencing policies.  Later, however, the movement for sentencing reform was begun in 

Michigan primarily by public interest groups like FAMM, which pushed for reform based on the 

harsh consequences to drug offenders and their families, and particularly to minority offenders.  

When the scope of the conflict was expanded to the state level, the issue was simplified and 

dominated primarily by the state legislature and the governor, where the groups that may have 

been more representative of the people who were directly impacted by the policies had less 

influence.   

When the issue shifts location in this way a ‘substitution effect’ often operates to limit the 

ability of broad citizen groups to expand a conflict’s scope and draw in sympathetic audiences, 

so while citizen groups see the problem as disparate sentences for minority offenders, politicians 

substitute the harm to whites: financial cost of incarcerating huge numbers of drug offenders.89  

In Michigan FAMM attempted to focus the issue on offenders, particularly minority offenders, 

and the consequences of the strict sentencing laws.  The state government, however, ‘substituted’ 

the law abiding public as the ‘victims’ of the extreme costs of incarceration that impacted other 
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parts of the state budget.  This did lead to reform, but under terms different from those proposed 

by the citizen groups.  While the strict sentencing policies in Michigan impacted the state’s 

budget, they also had huge impacts on offenders, particularly minorities, and their families.  

However, by moving this complex problem into the state government, the complexity was 

overlooked, and the policy problem was framed in terms that the public could understand – 

specifically, financial terms.  As the theory predicts, the loss of complexity in Michigan most 

likely coincided with negative attitudes the public usually has toward drug offenders.  This 

created a climate in which a simplification of the problem to one that impacts the general public 

allowed for reform to occur.   

Other scholars take the importance of political maneuvering and apply it to the link 

between public opinion and policy.  There are four traditional models for linking public opinion 

with government policies, including simple majority rule, the reverse linkage model, the 

incrementalism model, and the institutional lag model.90  Norrander, in a study of the effect of 

public opinion on state death penalty policies, identifies a fifth model that encompasses the 

traditional four.  Norrander argues that the four models can be combined into a historical model 

or causal chain model, which says that past opinion and past policy are both factors that shape 

current opinion and current policy.  This produces one continuous chain of linkages between 

public opinion and policy.91 
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Given Norrander’s argument, we might expect to see drug sentencing policy and public 

opinion linked over time in a causal chain.  We know that the initial drug sentencing policies of 

the War on Drugs were particularly harsh.  After years of experience with these policies the 

public began to protest, citing the impact on the lives of offenders in relation to their crimes, and 

the economic costs incurred by the policy of incarcerating large numbers of offenders.  In a 

development consistent with Norrander’s causal chain model, many states have amended their 

policies to fall into line with public opinion.  Thus, we may now expect to see public opinion 

adjust to this development, with the public in states which retain the strict drug sentencing 

policies exhibiting lower levels of support for the policies and the public in states with less strict 

policies showing higher levels of support. 

Another way to look at the link between public opinion and policy is to study the 

elements necessary for a shift in public opinion.  There are two instructive models which take 

this approach, the objectivist model and the constructionist model.92  Under the objectivist model 

the public must have knowledge of objective conditions to identify a social problem.  In the case 

of drug policy, public opinion would form on the basis of public knowledge of street crime and 

drug use.  Increased reported incidence of crime and drug abuse would lead to increased public 

concern about those issues, which would lead to state action.  According to the constructionist 

model, public opinion does not form on the basis of a directly known reality, but through frames 

which interpret reality.  Public opinion under this model depends on the subjective, social and 
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political dimensions of social problems.93  Public opinion regarding drug policy under the 

constructionist model will be shaped by the issue’s popular representation. 

Beckett argues that the formation of public opinion regarding drug policy conforms to the 

constructionist model.94  Public concern about crime and drugs shifts depending on claims made 

by the state and attention given to the issue by the media.  Political actors and the media are able 

to shape public opinion on drug policy by introducing the issue to the public agenda and 

providing a definitional frame for the issue.  According to Beckett’s argument, we would expect 

public opinion regarding drug sentencing policy to follow the cues of political elites and the 

media.  Specifically, in states with strict drug policies where the state and the media have begun 

to voice criticisms of strict policies and their outcomes, public opinion will be expected to shift 

against the policies.   

 The impact of the political parties and party competition on drug sentencing laws has 

been addressed by a number of other scholars.  Some argue that Democratic policymakers are 

less likely to enact strict drug sentencing laws, particularly when the parties are competitive,95 

while Republican policymakers have more to gain by enacting strict drug sentencing laws 

because this provides an opportunity to connect with constituents who do not normally benefit 
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from Republican economic policies.96  The parties, however, may respond to public opinion and 

increase the strictness of drug sentencing laws if the public wants crime to be dealt with harshly.   

The general argument is that Republicans have historically had more to gain from 

enacting tough-on-crime polices.  However, it has become clear that both parties have benefited 

from a tough-on-crime stance during election cycles.97  Democrats have taken up the issue at 

times when they have a real chance of becoming the majority party or when they stand to lose 

majority party status.98  Thus, as party competition increases, the parties converge on crime 

policy and support tough drug sentencing policies.  As the parties converge in being tough on 

crime, the parties will reposition themselves, with Democrats becoming less liberal and 

Republicans becoming more moderate, creating a political imprisonment cycle that will be 

associated with elections.99 

It is the theories about partisan politics and political maneuvering that this paper will 

focus upon.  It seems clear that the theories elucidated above go far in explaining the initial 

politics surrounding the passage of the punitive policies of the war on drugs.  They do not, 

however, go far in explaining how politicians were able to retreat from their tough-on-crime 

stance, and advocate for a retreat from the strict policies without risking their political lives.  
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This dissertation attempts to flesh out the complexities of the circumstances that allowed 

politicians who had staked their political reputations on punitive drug policies to essentially 

reverse that position without appearing to be weak or soft on crime.   
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Chapter 4 

Drug Sentencing Policy in the 50 States 

 The de-escalation of the War on Drugs has seen many states reforming their drug 

sentencing policies.  Although not all states have done so, some states have taken a variety of 

routes in amending their drug war laws.  This chapter addresses the methods different states have 

used to reform their drug sentencing laws. 

 Over the years the United States Supreme Court has weighed in on the issue of the 

constitutionality of the policies of the War on Drugs.  The Court has primarily addressed the 

mandatory minimum sentences that most states enacted during the escalation of the War on 

Drugs.  While the Court has not required drastic alterations to any of the policies, it has placed 

some legal constraints on the states’ ability to impose particular sentences under the policies of 

the War on Drugs and has informed the method the states have used to reform those policies.  

This chapter provides a summary of the Supreme Court rulings impacting the state drug war 

policies to demonstrate how the states have responded to Supreme Court case law to guide their 

own policy shifts. 

 Considering the methods of reform that states have undertaken as well as the Supreme 

Court rulings that have impacted those reforms provides a backdrop for the case studies 

presented in this dissertation.  Both Michigan and New York passed some of the most harsh 

sentencing laws of the War on Drugs.  During the de-escalation of the War on Drugs both states 

amended their laws, resulting in a near complete reversal of the policies.  Putting these cases into 

the context of the overall landscape of reforms, or the lack of reform, in other states lends clarity 

and perspective to the analysis. 
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During the escalation of the War on Drugs the federal government set the tone and passed 

laws that would set the example for lawmakers on the state level.  After the federal government 

passed their drug crime and sentencing legislation and drew the public’s attention to the issues of 

drugs and crime, the states followed suit by passing their own laws, which were largely 

consistent with the federal legislation. During the de-escalation, however, it has been the states 

that have led the way in passing reform legislation.  It has only been very recently that the 

federal government has indicated any intention to significantly change its policy in regards to 

drug sentencing and the War on Drugs in general. 

 While the states have been amending their drug sentencing laws for many years, the 

federal government’s discussion of reform began in earnest in August of 2013.  At that time 

United States Attorney General Eric Holder gave a speech to the American Bar Association.  In 

that speech and on several occasions since then, he indicated that the United States Department 

of Justice plans to reduce many of the harsh penalties for drug offenses.  Similarly, in a speech 

before the United States Sentencing Commission he argued for the reduction of sentences for 

most federal drug offenses.100  It remains to be seen whether legislators on the federal level will 

heed this call for reform and pass the necessary legislation. 

 On the state level this type of reform has been under way for a number of years.  While 

not all states have reformed their drug war legislation, many have, although at varying paces.  

Primarily in response to the untenable cost of incarcerating huge numbers of drug offenders, and 

also in the face of statistics that state that drug treatment is more effective than incarceration at 

treating addiction, many states have passed legislation eliminating mandatory minimum 
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sentences for some offenders, reducing the length of prison sentences for others, and providing 

for alternatives to prison for some.  The chart on page 83 illustrates the increase in both state and 

federal prisons in number of people incarcerated for drug offenses from 1980 to 2011.101  The 

dramatic increase in the numbers of people incarcerated for drug offenses, and the massive cost 

associated with this increase, on both the state and federal level has been a huge catalyst in the 

move for reform.      

Methods of Reform 

 In order to combat the rising rates of incarceration and the rising costs associated with 

them, the States have taken a number of routes in reforming their drug sentencing laws.  One 

method of reform is to repeal or limit mandatory minimum sentences.  Mandatory minimum 

sentences were the hallmark of the War on Drugs.  They were intended to equalize sentences for 

all similarly situated offenders.  Additionally, making sentences mandatory took discretion from 

judges and eliminated the possibility that they could impose lenient sentences for deserving 

offenders.  Mandatory minimum sentences heavily contributed to the mass incarceration of drug 

offenders and its attendant costs.   

As a result, many states that amended their sentencing laws repealed mandatory 

minimum sentences as a way to ease the rising rate of incarceration and the costs associated with 

it.  While some states merely limited mandatory minimum sentences to particular offenses, or to 

repeat offenders, others eliminated mandatory minimum sentences entirely.  Some states also 

increased judicial discretion to deviate from the mandatory minimum sentence and impose a 

sentence below the minimum.  Thus, even though these states left at least some mandatory 
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minimum sentences in place, judges are now able to avoid requiring incarceration for offenders 

they deem deserving of some alternative sentence.   

Another method of reform is modifying drug sentencing schemes.  According to this 

method some states have changed the number of penalty levels or the quantity of drugs required 

to meet each level, and some have decriminalized or lowered penalties for possession of 

marijuana.  This is another method of making sentences more lenient and easing the strain of 

mass incarceration and its costs.  It allows, however, for the possibility of maintaining mandatory 

minimum sentences for some drug offenses and some drug offenders.  Therefore while some 

offenses require more lenient sentences or no penalty at all, harsh penalties can be maintained for 

others.   

Some states have reformed their sentencing laws by creating opportunities for early 

release from prison, and others have provided for alternatives to incarceration, such as drug 

treatment, drug court, and deferred prosecution.  In these states the legislatures can choose to 

maintain their mandatory minimum sentencing laws, but provide for the possible early release of 

those offenders who maintain good behavior while in prison.  Similarly, these states can continue 

to require mandatory minimum sentences for some offenses, while identifying circumstances in 

which certain offenders may benefit from rehabilitation rather than incarceration.  These reforms 

also help to alleviate the impacts of the rising rates of incarceration. 

Finally, some states have enacted legislation to help alleviate the collateral consequences 

of conviction for drug offenses, such as restrictions on housing and employment and restrictions 

on benefits and occupational licenses, while providing for the possibility of expunging criminal 
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records.102  Although these reforms do not reduce the number of offenders incarcerated for drug 

offenses, they do recognize the fact that there are consequences that persist long after the period 

of incarceration.  These very consequences often lead to a cycle in which offenders are unable to 

move past conviction and incarceration for a drug offense, which often results in future criminal 

involvement in the criminal justice system. 

 Mandatory Minimum Sentencing Laws in the Courts 

 Of all of the harsh sentencing policies of the War on Drugs, mandatory minimum 

sentencing laws are the most notorious.  They were touted as a way to equalize sentences for all 

offenders, while being tough on offenders as well.  Mandatory minimum sentencing policies 

took discretion away from judges in determining what sentences was appropriate for each 

individual offender.  It was widely believed that disparities in sentences were a result of judicial 

discretion in sentencing decisions.  These disparities occurred along differing lines.  One was 

along race lines, as minority offenders received longer sentences than white offenders.  Another 

was gender, with women receiving lighter sentences than men.  Generally, there was concern 

that offenders who were otherwise similarly situated were receiving vastly different sentences. 

 Mandatory minimum sentences would eliminate these disparities, and prevent judges 

from imposing sentences that were more or less lenient on the basis individual characteristics of 

the offender.  However, in reducing judicial discretion and treating all offenders the same, a 

number of legal issues were raised, including the right to due process and the right to a trial by 

jury.  Because these issues are implicated in the imposition of mandatory sentencing schemes, 

the Supreme Court has addressed this aspect of the policies of the War on Drugs far more 
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frequently than any other.  The Court’s rulings on these issues have informed the methods of 

reform the states have undertaken in their efforts to amend their laws. 

The United States Supreme Court and the federal circuit courts of appeals have ruled on 

state mandatory minimum legislation in a number of cases.  While the Supreme Court has upheld 

the constitutionality of mandatory minimum sentences and ruled that they comply with due 

process and the right to a jury trial, it has engaged in extensive analysis of the application of 

mandatory minimum sentences, statutory interpretation, and the relationship between state 

mandatory minimum laws and the federal sentencing guidelines, which have been deemed 

advisory.  The following is an overview of federal case law on mandatory minimum sentencing 

statutes.  In some cases the Court addresses mandatory minimum sentences in relation to crimes 

other than drug offenses, which remains relevant for the analysis of mandatory minimum drug 

crime sentences, and in others the Court rules on mandatory minimum sentences in drug cases. 

The Sixth Amendment and Due Process Clause 

 In any criminal prosecution the Constitution requires that the prosecutor prove every 

element of the crime beyond a reasonable doubt.  It also provides that the defendant has a right to 

have a jury determine whether the defendant is guilty or not guilty on each of the elements.  

Defendants who have challenged the constitutionality of mandatory minimum sentences have 

often invoked these rights by challenging the laws under the Sixth Amendment and the Due 

Process Clauses of the Fifth and Fourteenth Amendments.  The basis of this challenge is that in 

imposing mandatory minimum sentences, judges are employing sentencing factors that have not 

been proven beyond a reasonable doubt as determined by a jury. 
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 In In re Winship the Supreme Court held that the Due Process Clause requires that a 

defendant be convicted only upon proof beyond a reasonable doubt of every fact necessary to 

constitute the crime with which he is charged.103  This precedent was applied in Mullaney v. 

Wilbur, where the Court held that a state law violated the Due Process Clause by requiring a 

defendant charged with murder to prove that he killed with adequate justification in order to be 

convicted only of manslaughter.104  The Court in this case recognized that the difference between 

the mandatory life sentence for murder and the lighter sentence for manslaughter was highly 

relevant.  Accordingly, the Court held that Winship applies not only to those facts that are 

essential to establishing guilt or innocence, but also to those facts that establish degrees of 

criminal culpability.  Subsequently, in Patterson v. New York, however, the Court held that it 

was not a violation of due process to require a defendant to prove an affirmative defense.105   

 The Supreme Court later applied these rulings to a state mandatory minimum sentencing 

statute in McMillan v. Pennsylvania.106  In that case the statute included a mandatory minimum 

sentence of five years in prison for certain crimes if the judge found by a preponderance of the 

evidence that the defendant was in possession of a firearm at the time of the offense.  The Court 

applied Patterson in holding that the Pennsylvania legislature defined possession of a firearm as 

a sentencing factor, rather than an element of the crime that must be proved beyond a reasonable 

doubt.  The Court reasoned that the statute did not establish impermissible presumptions which 

would circumvent the requirement of proof beyond a reasonable doubt, the statute simply limited 

the court’s discretion in sentencing within the range available, and the statute was not enacted in 
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order to avoid the requirements set for the by the Court in Winship.  As such, the statute 

legislating a mandatory minimum sentence did not violate due process. 

 The Supreme Court again addressed the constitutionality of a state mandatory minimum 

statute in Castillo v. United States.107  In this case the statute prohibited the use of a firearm in 

relation to a crime of violence, and applied a mandatory minimum sentence if the weapon used 

was a machine gun.  The Court held that whether the weapon was a machine gun was an element 

of the offense which had to be proved beyond a reasonable doubt, rather than a sentencing factor 

which could be found by the judge.   

The Court subsequently addressed this issue again in Harris v. United States, in which 

the defendant was convicted of using a firearm in relation to a crime of violence, triggering a 

mandatory minimum sentence.108  In this case the Court had to decide whether the intervening 

decision in Apprendi v. New Jersey affected its line of precedent regarding mandatory minimum 

sentences.  In Apprendi, the Court had ruled that facts that increase the sentence beyond the 

maximum authorized by the jury’s verdict must be proved beyond a reasonable doubt, whereas 

McMillan had involved facts that increased the mandatory minimum sentence but not beyond the 

authorized statutory maximum and therefore could be found by a judge without being proved 

beyond a reasonable doubt.109  In Harris, the defendant was convicted of using a firearm in 

relation to a crime of violence.  The Court held that the fact of the firearm did not have to be 

proved beyond a reasonable doubt because it was not an element of the offense, but merely a 

sentencing factor because the finding lead to the application of a mandatory minimum sentence 

which limited, rather than extended, the judge’s discretion in imposing a sentence. 
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In Blakely v. Washington the Supreme Court applied this reasoning to a state mandatory 

minimum sentencing statute that allowed judges to find certain facts and to impose a sentence 

within a mandatory range based on those facts.110  The Court found that the statutory maximum 

is the maximum sentence a judge may impose based on the facts proved beyond a reasonable 

doubt and reflected in the jury’s verdict.  The statutory maximum is not the maximum sentence a 

judge may impose after finding additional facts.  Therefore, the state mandatory minimum 

sentencing procedure violated the Sixth Amendment by requiring the judge to impose a sentence 

that was not allowable based in the jury’s verdict alone.   

Mandatory Minimum Statutes and the Federal Sentencing Guidelines 

The Supreme Court has also addressed mandatory minimum sentences for drug offenses 

under the federal statutes and federal sentencing guidelines.  Under federal law a judge may 

impose a sentence that departs from the guidelines range or the mandatory minimum sentence if 

the defendant has rendered substantial assistance to the government in resolving the case or 

based on the calculation of the drug quantity.111  This departure from the mandatory minimum 

sentence may only occur when the government moves for such a reduction.  The Supreme Court 

has held that this gives the government a power, but not a duty, to move for a reduction when a 

defendant has substantially assisted the government.112   

In Chapman v. United States the Court addressed the calculation of drug quantities as a 

method of determining the appropriate sentences under mandatory minimum statutes.113  In this 

case the Court addressed a statute that required a mandatory minimum sentence of ten years in 
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prison for at least one gram of a mixture or substance containing LSD.  The Court found that the 

inclusion of a carrier devise used for distributing the drug, such as blotter paper or sugar cubes, 

in the weight was appropriate because a single dose of LSD is very potent and weighs very little.  

Following this ruling the United States Sentencing Commission amended its sentencing 

guidelines to advise that quantities of LSD should be calculated by presuming a weight of 0.4 

milligrams per dose, rather than by including any carrier device.114 

In response to this amendment to the guidelines the Supreme Court ruled in Neal v. 

United States that the revised guideline for calculating LSD quantities did not apply to the 

mandatory minimum statute.  The Court held that the change applied for purposes of calculating 

the constructive weight of the drug under the guidelines, but not for calculating the actual weight 

of the drug under the mandatory minimum statute passed by Congress.  The Commission had the 

power to change its methods within its ability to make policy judgments, but could not interpret a 

congressional statute in a way that was contrary to the Supreme Court’s interpretation. 

The Supreme Court has also addressed the issue arising from the difficulty in defining 

“cocaine base” for purposes of calculating a mandatory minimum sentence.  The congressional 

statutes provide for different sentences depending on whether the offense involved cocaine or 

cocaine base, but do not define “cocaine base.”  As such some courts have interpreted the term as 

including more than crack cocaine, while others have determined that it only applies to crack 

cocaine.  In the wake of this confusion the Sentencing Commission defined cocaine base as crack 

cocaine.  The Supreme Court then ruled in DiPierre v. United States that the term cocaine base 

applies to all forms of cocaine base and not just crack cocaine.115  The court reasoned that 
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Congress intended to distinguish between powder cocaine and cocaine base products because of 

the significant difference in penalties provided in the statute. 

The Supreme Court again addressed the issue of mandatory minimum sentences and the 

federal sentencing guidelines in United States v. Booker.116  The sentencing guidelines’ 

procedure for triggering a mandatory minimum sentence relied on judge found facts, rather than 

facts proved beyond a reasonable doubt and found by a jury.  The Court ruled that if the 

guidelines were mandatory this procedure would violation the Sixth Amendment.  However, if 

the guidelines were merely advisory, they would not be unconstitutional.  Rather than strike 

down the entire Sentencing Reform Act, the Court struck down the provision that made the 

guidelines mandatory.  This ruling effectively restored discretion to district court judges in 

imposing a sentence where they previously were required to impose sentences within a 

mandatory range. 

Mandatory Minimum Sentences and Cruel and Unusual Punishment 

Mandatory minimum sentencing statutes have also been challenged as a violation of the 

Eighth Amendment’s prohibition against cruel and unusual punishment.  The Supreme Court 

originally addressed this argument in relation to a three strikes case.  In Solem v. Helm the Court 

held that a criminal sentence must be proportionate to the crime for which the defendant has been 

convicted.117  In that case the defendant was sentenced to life in prison for writing a bad check 

after having been convicted of the prior non-violent offenses.  The life sentence was permitted, 

but was not mandatory, under a North Dakota sentencing statute.  The Court held that the 

sentence was disproportionate to the offense.  In this case the Court set forth a three part test in 
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determining whether a sentence is cruel and unusual.  In making this determination a court must 

(1) consider the gravity of the offense and the relative harshness of the sentence; (2) compare the 

sentence imposed to sentences imposed in other criminal cases in the same jurisdiction; and (3) 

compare the sentences imposed for the same crime in other jurisdictions.   

Subsequently, the Court addressed the question of whether a mandatory sentence of life 

in prison for a first offense of possessing crack cocaine was cruel and unusual.  In Harmelin v. 

Michigan, the Court held that the fact that the sentence was mandatory did not render it 

unconstitutional and that the sentence was not unconstitutionally disproportionate.118  The Court 

was divided in the way it applied Solem in this case.  Justices Scalia and Rehnquist argued that 

the Eighth Amendment’s prohibition against cruel and unusual punishment applied only to the 

form of the punishment, but not the severity.  Justices Kennedy, O’Connor, and Souter argued 

that the inter- and intra-jurisdictional analyses should be undertaken only in rare cases where a 

sentence leads to an inference of gross disproportionality.  As such, the Eight Amendment 

doesn’t require strict proportionality, but rather forbids extreme sentences that are grossly 

disproportionate to the crime.  The remaining Justices argued that the life sentence was 

unconstitutional under any interpretation of Solem. 

The Supreme Court again applied Solem in Ewing v. California.  In that case the Court 

upheld California’s three strikes law in ruling that the mandatory sentence of 25 years to life in 

prison after a conviction of grand theft did not violate the Eighth Amendment because the 

sentence was not grossly disproportionate to the crime the defendant committed, and because he 

had a long felony conviction record.  Again, the Court was divided, with Justices Scalia and 
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Thomas arguing that the Eighth Amendment does not guarantee proportionality, and Justices 

Stevens, Souter, Ginsburg, and Breyer arguing that the sentence violated the Eighth Amendment.   

The States That Have Amended Their Laws 

 Although many states have amended their drug sentencing laws, not all have done so.  

The following table illustrates the states that have passed legislation amending their drug 

sentencing legislation, and which method of reform the legislature pursued.  Note that some 

states have passed legislation falling within more than one category of reform.  This does not 

necessarily mean that those states have passed individual pieces of legislation for each indicated 

category, as some pieces of legislation fall within more than one category. 

 

Table 1. 

States That Have Amended Their Drug Sentencing Policies 
And The Method of Reform 

 

State 

Repeals or 
Repeals or 
Shortens 
Mandatory 
Minimums 

Enhances 
Judicial 
Discretion 

Modifies 
Drug 
Sentencing 
Schemes 

Reforms 
Marijuana 
Laws 

Expands 
Access 
to Early 
Release 

Expands 
Alternatives 
to 
Incarceration 

Ameliorates 
Collateral 
Consequences 

AL      X  

AZ      X  

AR X  X   X  

CA    X    

CO X  X X  X  
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CT    X    

DE X  X    X 

FL      X  

GA X X X   X X 

HA  X X     

ID      X  

IN X X X   X  

KS      X  

KY X  X  X X  

LA      X  

MA X    X   

MI     X   

MN  X      

MO X       

NH      X  

NJ  X    X  

NY X X    X  

NC      X  

ND   X     

OH X  X   X  

OK X     X  

OR  X X     
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PN  X    X  

RI X       

SC X X    X  

SD   X   X  

UT      X  

VT    X    

WA    X    

WV      X  

Source: VERA Institute of Justice. “Drug War Détente? A Review of State-level Drug Law Reform, 2009-2013.” 
Ram Subramanian, Rebecka Moreno. April 2014 

 

 As shown in the table, the method of reform used by most states is to provide alternatives 

to incarceration.  This is probably a popular route because it allows for the possibility of 

imposing a sentence, but not requiring that sentence to be incarceration.  This addresses the 

problem of increased rates of incarceration, but allows politicians to maintain the appearance of 

requiring some punishment for drug offenses.  This alternative is also popular because drug 

offenses are often associated with drug abuse and addiction.  Many of the alternatives to 

incarceration include drug treatment, drug court, or other rehabilitation programs.   

 The least used method of reform is laws that would ameliorate the collateral 

consequences of a drug conviction.  As mentioned above these include restrictions on housing, 

employment, and access to benefits among other things.  This method of reform is probably less 

popular because it does not address rates of incarceration or judicial discretion.  Rather it deals 



86 
 

with consequences for offenders after they have been released from prison, which is often 

considered to be outside the realm of the sentencing decision.   

 Another method of reform not often employed is the expansion of access to early release 

from prison.  While this would help to relieve the strain of high rates of incarceration, it is not 

politically popular to release from prison an offender who has been convicted and sentenced 

before the imposed sentence has been completed.  The public has an expectation that a sentence, 

once imposed, is justified and should be carried out.  Therefore, states are probably reluctant to 

authorize the early release of large numbers of offenders who otherwise would remain in prison 

on lawfully imposed sentences.   

Reform and the De-escalation of the War on Drugs 

 It is clear that many states have recognized the need to reform the sentencing policies of 

the War on Drugs.  For most states the move toward reform has been based primarily on the 

budget strain caused by the cost of incarcerating huge numbers of drug offenders.  The process 

of reform and the methods states have employed to amend their sentencing laws have been 

informed by the rulings of the Supreme Court and the issues that have been raised in that venue.   

 The patterns that can be seen in the way states have chosen to go about reforming their 

drug sentencing laws can be further investigated by looking more closely at individual states.  

The use of in depth case studies allows for analysis of why states choose their particular methods 

of reform and the extent to which these reforms are required, or constrained, by the rulings of the 

Supreme Court.   
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Chapter 5 

The Role of Race in the Fifty States: Race in the Population and the Legislature 

 With this chapter I conduct a statistical analysis of the minority and gender composition 

of state legislatures and its impact on state drug sentencing laws.  The existing literature 

regarding the impact of descriptive representation on legislation that is important to minorities 

would indicate that greater levels of descriptive representation should lead to legislation that is 

favorable to minorities.  My analysis in this chapter, however, suggests that there may be a more 

complex explanation for the relationship between descriptive representation and legislation that 

is important to minorities. 

 A number of scholars have entered the debate on why states enact criminal justice 

policies, and in particular, why they enacted the strict drug sentencing policies during the War on 

Drugs.  A major strand of theory addresses the presence of minority populations and the general 

underclass in state populations, based on the proposition that race and racial politics remain 

significant factors in crime legislation.119  Some scholars argue that states with larger minority 

populations will pass more strict drug sentencing laws and will implement them aggressively.120  

A large minority population as well as a sizeable underclass is related to greater perceived threat 
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to the dominant group, usually whites.121  As these populations grow, the use of incarceration to 

control them also increases.  Accordingly, under this theory we would expect to see strict drug 

sentencing laws enacted in states with large minority and underclass, or immigrant, populations.  

Similarly, Rodney Hero argues that state policy making is influenced by the level of 

racial and ethnic diversity in each state.  Hero categorizes the states by the racial and ethnic 

composition of their respective populations.122  Hero created these categories as a way to study 

social diversity in the states and whether levels of diversity impact public policy.  The first 

category, homogenous, includes those states having a primarily white population, with small 

minority and small white ethnic populations.  The second category, bifurcated, includes those 

states having a relatively large minority population, a large white population, and a small white 

ethnic population.  The third category, heterogeneous, includes states that have large minority 

populations, large populations of white ethnics, and moderately large white populations.  These 

are the states with the most diverse populations.  Hero argues that states falling into the 

categories of heterogeneous and bifurcated, or the most diverse states, will pass legislation that is 

                                                           
121

 Smith, Kevin B.  “The Politics of Punishment: Evaluating Political Explanations of Incarceration Rates” The 

Journal of Politics, Vol. 66, No. 3 (Aug., 2004); Meier, Kenneth J. and Kevin B. Smith.  “Say It Ain’t So, Moe: 

Institutional Design, Policy Effectiveness, and Drug Policy” Journal of Public Administration Research and Theory 4, 

no. 4 (1994); Bobo, Lawrence D. and Mia Tuan.  Prejudice in Politics: Group Position, Public Opinion, and the 

Wisconsin Treaty Rights Dispute.  Harvard University Press, 2006; Marcus, George E., John L. Sullivan, Elizabeth 

Theiss-Morse, and Sandra L. Wood. With Malice Toward Some: How People Make Civil Liberties Judgments.  

Cambridge University Press, 1995; Davis, Darren W.  Negative Liberty: Public Opinion and the Terrorist Attacks on 

America.  Russell Sage Foundation, 2007 

 

 

 

 
122

Hero, Rodney E.  Faces of Inequality: Social Diversity in American Politics.  Oxford University Press, 1998 

  



89 
 

more restrictive, or adverse to, the minority populations.  According to this theory we would 

expect that states falling into those two categories, and primarily those categorized as 

heterogeneous, would enact more strict drug sentencing policies. 

 There are also theories that focus on crime rates and drug use as a catalyst for the passage 

of strict drug sentencing laws.  For example, some argue that states that experience an increase in 

visible drug use will be more likely to pass strict drug sentencing laws and to implement the 

policies aggressively.123  Many argue that states with large minority populations are particularly 

strict in focusing on crime rates, and visible drug use, which are often mistakenly associated with 

minority populations.  Again, this would mean that states with large minority and immigrant 

populations will be attentive to visible drug use, and will enact correspondingly harsh drug 

sentencing policies.     

 There is, however, another possibility that must be tested, specifically the possibility that 

increased diversity in a state will lead to descriptive representation and less strict drug sentencing 

laws.  It is well known that minority populations have borne the brunt of the consequences of 

strict drug sentencing laws.124  Minorities, primarily blacks, have received disparately harsh 

sentences as a result of the war on drugs.  While sentences for all drug offenders have increased, 

the increases have been particularly large for minority offenders.  It has also been argued that 

descriptive representation can correspond with the enactment of policies that are favorable to the 

group that is represented, in this case blacks and Latinos.125  Hero and Tolbert find that Latino 
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legislators were more likely to enact legislation on issues salient to Latinos, thus providing 

substantive representation for this constituency.  In circumstances where minorities are able to 

consolidate political power, their presence in large numbers may result in policies that are 

favorable to minorities or immigrants.126   

 It is likely that an increase in minority populations, and immigrant populations, will lead 

to greater numbers of minorities in the state legislatures.  The possibility follows, that minorities 

in state legislatures will be sensitive to the impacts of the war on drugs on minority communities, 

and will seek to enact legislation favorable to those communities.  In the case of drug sentencing 

laws, this means that minority legislators should push for amendment of strict drug sentencing 

laws in favor of less strict policies.  

This chapter addresses the following question: do states with large minority and 

immigrant populations enact more harsh sentencing policies?  I hypothesize that states with large 

minority and immigrant populations enact sentencing policies that are more strict than states with 

smaller minority and immigrant populations.  I also present the competing hypothesis, that states 

with large minority and immigrant populations will have more descriptive representation and less 

strict drug sentencing laws.   
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� H1:  States with large minority populations as a percentage of state population will enact 

more strict drug sentencing laws. 

� H2:  States with large immigrant populations as a percentage of state population will 

enact more strict drug sentencing laws. 

� ■  H3:  States with large minority/immigrant population will have more descriptive 

representation in state legislatures, and less strict drug sentencing laws. 

State Drug Sentencing Policy: The Effects of White Views of Minority Populations Versus 

Influence From Within the Minority Groups 

Much of the literature predicts that the majority population will see a minority population 

as a threat, and will pass legislation that is adverse to the minority population in an attempt to 

control it.  This type of legislation is seen as a way to vitiate the “threat” posed by the minority 

population to the majority population.  Legislation enacted by the majority in an effort to control 

the minority could come in the form of criminal laws, and sentencing laws in particular.  

According to these theories the majority population should pass drug sentencing laws that are 

intended to control or incapacitate the threat posed by the minority population.   

It is possible that this desire to control minority populations played a part in the War on 

Drugs and its initial efforts to legislate strict sentences for many drug offenses.  The legislation 

passed in response to the War on Drugs imposed mandatory prison sentences for many offenses 

and lifetime probation for others.  It quickly became clear that minority populations bore the 

brunt of these policies in the form of long prison sentences.  This was particularly true for black 

offenders, as sentences for offenses involving drugs most commonly associated with this group 

were the most severe.  Thus, if the majority population enacted the policies of the war on drugs 

in an effort to control the minority population, it effectively achieved this goal.  This result 
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should bear out most clearly in states with large minority populations, as these states should 

enact the most strict sentencing policies. 

  But there is an additional element that bears scrutiny in the analysis of state 

policymaking in the war on drugs.  That element is the possibility that increased numbers of 

minorities in any state will likely result in increased numbers of those minorities being elected to 

public office.  This in turn, should lead to descriptive representation for the minority groups, 

which should result in legislation that is favorable to those groups.127  Therefore, if the white 

majority has legislated strict sentencing laws that disparately punish minority drug offenders, 

subsequently elected minority legislators will push for legislation that counters that disparate 

impact in favor of the represented minority groups.  In effect, while initial increases in minority 

populations lead to legislation that is unfavorable to those groups, further increases in those 

populations should lead to increased descriptive representation and legislation that is favorable to 

the minority groups.  As will be demonstrated in Chapters 6 and 7, this appears to have been the 

case in both Michigan and New York.  During the escalation of the War on Drugs both states had 

diverse populations and both passed some of the most harsh drug sentencing laws in the nation.  

Later, during the de-escalation, both states continued to have diverse populations and although 

legislators and others calling for reform did not explicitly do so based on racial disparities, this 

concern was clearly present when the laws were amended.   

Accordingly, state legislatures that are predominantly white in states with large minority 

populations should enact strict drug sentencing laws.  But legislatures in states with increasingly 

large minority populations will have a greater chance of having minority representatives, and 
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therefore should pass legislation that is less strict.  However, this may not be true in regards to all 

minority groups, depending on public opinion among those groups in relation to the War on 

Drugs.  In particular, opinion regarding the War on Drugs among the black population is perhaps 

more complex than among other racial and ethnic groups.  At the beginning of the War on Drugs 

prominent members of the black community supported the harsh policies as a way to deal with 

the problem of drug use and related crime within their communities.  However, as the years 

passed under the harsh policies it became clear that black offenders had borne the brunt of the 

policies, in the form of disparately long prison sentences.  As a result, most in the black 

community, while desiring a solution to the rampant drug use and selling that often plagued their 

neighborhoods, also wanted to reform the policies that had effectively created a greater problem 

– the mass incarceration of black offenders.  

When the War on Drugs was in its infancy organizations catering to black people, as well 

as some prominent black figures, came out in support of the War on Drugs.  For example, in the 

late 1980s, the NAACP (National Association for the Advancement of Colored Persons) placed 

fighting drug problems and supporting punishment for drug offenders high on its policy 

agenda.128  Similarly, the Congressional Black Caucus gave its support to the War on Drugs and 

candidates who supported it.  While the Caucus argued for a focus on the causes of drug use and 

abuse as well as strict punishment for drug offenders, it did ultimately lend its support to the 

general principles of the War on Drugs.129  The Congressional Black Caucus even agreed to 
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campaign on behalf of presidential candidate Dukakis based on his promises to aggressively 

prosecute the War on Drugs.130 

 Jesse Jackson, a prominent black public figure, also came out strongly in support of the 

War on Drugs in the late 1980s.  He campaigned aggressively for anti-drug programs and took 

credit for raising the issue of drug abuse to the top of both parties’ agendas.131  He also played a 

part in encouraging the Congressional Black Caucus to support the War on Drugs by speaking at 

one of their meetings.132  Jackson also praised President George H. W. Bush because he would 

engage in a comprehensive War on Drugs, and Jackson offered his help in this endeavor.133 

 The advocacy of these powerful organizations and public figures in favor of the War on 

Drugs most certainly had an impact on public opinion among black Americans.  Therefore, we 

would expect that public opinion among blacks near the beginning of the War on Drugs, during 

this public advocacy, would be generally high.  This would likely lead black legislators to 

support the enactment of strict drug sentencing policies in their states at the beginning of the War 

on Drugs.  However, several years into the War on Drugs and the policies that resulted from it, it 

became clear that racial minorities, in particular blacks, were disparately impacted by the 

policies.  As these disparate impacts became clear, these organizations and public figures began 

to remove their support for the War on Drugs and call for amended policies that would not have 

racist outcomes.134  We would expect that this would cause a shift in public opinion among 
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blacks in the direction of a decreasing level of support for the War on Drugs and its harsh 

policies, which in turn would cause black legislators to support the enactment of less strict drug 

sentencing policies.  

 Another group that may exhibit unusual complexities is Latinos.  In recent years the 

nation has been preoccupied with immigrants to the United States, and particular attention has 

been paid to Latino immigrants.  As the largest minority groups and approximately 44% percent 

of the immigrant population,135 Latinos have been associated with general lawlessness and 

criminal behavior.136  As a result, a large presence of Latinos and Latino immigrants in any state, 

and particularly those with few or no Latinos in the state legislature, should be expected to lead 

to the enactment of strict drug sentencing laws.  But as the Latino population has grown in many 

states, it has likely gained representatives in the state legislatures.  This should lead to increased 

descriptive representation, and correspondingly to less strict drug laws in states with Latino 

legislators.  Therefore, despite the tendency for white legislatures to pass strict drug sentencing 

laws in an effort to control the Latino and immigrant population, Latino legislators can 

counteract this tendency by advocating for legislation favorable to their group and developing a 

majority coalition in support of the legislation. 

 It thus becomes clear that variations in state drug sentencing policy-making and its 

interaction with minority groups is more complex than predicted by the existing literature.  

While it may be true that predominantly white legislatures in states with large minority 

populations pass strict drug sentencing laws, it should not necessarily hold true that as those 

minority populations increase as a percentage of the states’ populations the drug sentencing laws 
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will get more strict.  Rather, as the minority populations increase, descriptive representation in 

the state legislatures should increase, and drug sentencing laws should become less strict.    

The Complexities of Race in the Legislature and the Population: a Statistical Analysis of 

the Impact of Race on the Strictness of State Drug Sentencing Policies 

 This chapter studies the nuances of how punishment in the United States criminal justice 

system varies according to minority and immigrant status.  For purposes of this chapter I focus 

on state sentencing laws for drug offenses.  This chapter analyzes state drug sentencing policies, 

and how the ethnic and racial composition of the states and regions of the United States impact 

the criminal justice policies to which lower class citizens, in particular minorities, are subject.  

The time period studied begins and ends at two points that are relevant to the War on Drugs.  The 

first point is near the beginning of the War on Drugs, 1985.  The second point is 2002, as that is 

the most recent year for which I have comprehensive data on state drug sentencing policies.137  

The chapter also looks at how state drug sentencing policies are impacted by racial diversity in 

state populations as well as state legislatures.  Specifically, I analyze whether more diverse state 

populations lead to more or less harsh sentencing policies, and whether more diverse state 

legislatures lead to more or less harsh sentencing policies.   

 Specifically, I look at state drug sentencing policies and their impacts on class and 

minority groups in the context of Rodney Hero’s theory about social diversity in American 

politics.  In this chapter I test Hero’s theory by applying it to state drug sentencing policy, which 

I analyze by looking at the states as they fall into Hero’s categories.  In addition to categorizing 

                                                           
137

 When new data become available I plan to update this chapter to include more recent years which will allow for 

analysis of more recent changes to drug sentencing laws.  The time frame analyzed here does include the years of 

the reforms to Michigan’s drug sentencing laws, but does not include the final years of the reforms to New York’s 

drug sentencing laws (2007). 
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states according to Hero’s theory, I control for a number of other state level variables.  These 

variables include income levels in the states, education levels, and immigrant population.  As the 

study focuses on minority and immigrant populations, I define the minority and immigrant 

variables as the total number of blacks, Latinos, and immigrants in each state as a percentage of 

the state’s population.   

 The data used to test the hypotheses were gathered from a variety of sources and 

compiled into one data set.  The data are primarily composed of population and demographic 

information for each state from 1979 through 2002, as well as information regarding state 

immigrant populations.  The demographic information includes median household income, 

education, and minority population.138  Additionally, data was collected regarding the 

composition, in terms of race and gender, of each state’s legislature during the time period in 

question.139  Finally, a measure of the strictness of each state’s drug sentencing laws and the 

change in those laws over the time period studied was included.  Each type of data and the 

corresponding variables will be discussed in detail below.   

 Three dependent variables were created using the data regarding state drug sentencing 

laws.  The first, strictness of drug sentencing policy 2002, captures the level of strictness of each 

state’s drug sentencing laws in 2002, the second, strictness of drug sentencing policy in 1985, 

captures the level of strictness of each state’s drug sentencing laws in 1985, and the third, change 

in strictness of drug sentencing policy, reflects the change in each states level of strictness in 

drug sentencing laws, if any, from 1985 to 2002.  A brief explanation of the coding for the level 

                                                           
138

 The source of the data regarding median household income, education, and minority populations is the United 

States Census Bureau website.    
139

 The data for the racial and gender composition of each state’s legislature was provided by Rene Rocha, 

University of Iowa. 
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of strictness of drug sentencing laws for each year will be provided before each individual 

variable is explained.   

The source of the drug policy levels for each state for the year 2002 is Impacteen, an 

organization that studies the effects of the criminal justice system on American youth.  

Impacteen conducted a study on state drug sentencing laws in 2002 and produced a report 

entitled Illicit Drug Policies: Selected Laws from the 50 States.140  The report provides drug laws 

for each of the 50 states and the District of Columbia (D.C.), regarding both sales and possession 

of cocaine, marijuana, methamphetamine, and ecstasy.  For each crime, the report provided 

information on whether the state has a mandatory minimum sentence, the maximum sentence, 

and financial punishment.  Also provided for each state is whether or not the state has laws for 

legalized medical marijuana.   

The information provided in Impacteen’s report was used to create a dependent variable 

which measures the drug policy level of each state, or where the state’s drug policy falls on a 

range of strictness.  The drug policy level variable for 2002 (strictness of drug sentencing policy 

in 2002) was created based on the selected drug laws of each state.  The variable ranges from 1-5 

with 1 representing the states with the least strict drug policy and 5 representing the states with 

the most strict drug policy.  Each state was assigned a number, from 1-5, according to how strict 

the state’s drug policy is.  This was determined by assessing whether the state has mandatory 

minimum sentences for the selected drug offenses, and if so for how many of the drug offenses.  

Also taken into account was whether or not the state has a law for legal medical marijuana.   

                                                           
140

 This study was published in 2002 based on data collected during the preceding year, while the survey used in 

conjunction with the state data was conducted in 1999.  To be sure that the state laws reflecting drug policy levels 

for the states coincides with the laws in effect at the time the survey was conducted, I verified that in most states, 

the laws had not changed between 1999 and 2002, and adjusted the drug policy level accordingly for those states 

which did see changes during that time period. 
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 A similar process was undertaken to create the drug policy level variable for 1985.  The 

source of the drug policy level variable for 1985 is a data set that includes drug laws for the 50 

states, regarding both sales and possession of marijuana, narcotics, and enhanced penalties for 

cocaine and heroin.141  The data set includes information on whether each state has a mandatory 

minimum sentence for each offense, the maximum sentence, and financial punishment.  The data 

set also contains information on whether or not the state has laws for legalized marijuana.   

The information provided in this data set was used to create the second dependent 

variable (strictness of drug sentencing policy in 1985) which measures the drug policy level of 

each state in 1985, and where the state’s drug policy falls on a range of strictness.  The drug 

policy level variable for 1985 (strictness of drug sentencing policy in 1985) was created based on 

the selected drug laws of each state and is coded exactly like the drug policy level variable for 

2002 (strictness of drug sentencing policy in 2002).  The variable ranges from 1-5 with 1 

representing the states with the least strict drug policy and 5 representing the states with the most 

strict drug policy.  Each state was assigned a number, from 1-5, according to how strict the 

state’s drug policy is.  This was determined by assessing whether the state has mandatory 

minimum sentences for the selected drug offenses, and if so for how many of the drug offenses.  

Also taken into account is whether or not the state has a law for legal medical marijuana and 

whether the state has enhanced penalties for cocaine or heroin.   

Although the data relied on for the 2002 drug policy level variable, and the data relied on 

for the 1985 drug policy level variable do not contain information on identical offenses, it was 

                                                           
141

 This data set was provided by Kenneth J. Meier, and was the basis of his book, The Politics of Sin: Drugs, 

Alcohol, and Public Policy, M.E. Sharpe, Inc., 1994.  Meier’s source for the state drug sentencing laws included in 

the data set was A Guide to State Controlled Substance Acts, Washington, D.C., National Criminal Justice 

Association, February, 1988 by Gwen A. Holden et al.  Meier’s source for marijuana laws was the National 

Organization for the Reform of Marijuana Laws, published in The Office of Justice Programs (1988: 112-115). 
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possible to create two variables for the two different years that are directly comparable.  This is 

possible because the range of drug policy strictness is based on numbers of mandatory minimum 

sentences, and whether there are increased penalties for heroin and cocaine for the 1985 variable, 

as well as the presence or absence of legalized marijuana in each state. 

The third dependent variable, change in strictness of drug sentencing policy, was created 

by measuring the change, if any, in drug policy levels for each state between 1985 and 2002.  For 

example, if a state scored a 2 on the drug policy range for 1985, and then scored a 5 for 2002, the 

state would be assigned a value of +3 for the variable change in strictness of drug sentencing 

policy.  If, however, a state scored a 4 on the drug policy range for 1985 and then scored a 3 for 

2002, the state would be assigned a value of -2 for the variable change in strictness of drug 

sentencing policy.  Finally, if a state received the same score on the drug policy range for 1985 

and 2002, the state would be assigned a value of 0 for the variable change in strictness of drug 

sentencing policy.  The largest change possible for any state in this variable is plus or minus 4, as 

a change from 1 to 5 or 5 to 1 is the largest possible jump in score. 

To analyze the data at each point in time, 1985 and 2002, as well as the change over time, 

twenty five independent variables were created.  The independent variables can be discussed in 

groups, as each type of independent variable contains three variables: one for 1985, one for 2002, 

and one to capture the change from 1985 to 2002.   

The first set of independent variables is based on selected minority populations.  Minority 

populations measured in this data set are black and Latino populations in each state.  The 

analysis of minority populations is limited to these two groups because they are the two minority 

groups that have experienced the most disparate impact as a result of harsh drug sentencing 
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policies of the war on drugs.  For each of the minority variables, the minority population is 

measured as a percentage of the entire state population.  There is a variable reflecting the black 

population of each state for 1985 and 2002, black population, and one measuring the change in 

each state’s black population from 1985 to 2002, change in black population.142  Similarly, there 

are three variables capturing the Latino population for each state, including Latino population, 

which reflects the Latino population in each state for 1985 and 2002, and change in Latino 

population, which reflects the change in the Latino population in each state from 1985 to 

2002.143       

The next set of independent variables reflects the size of the immigrant population in 

each state.  The size of the immigrant population in each state is measured as a percentage of the 

state’s entire population.  The first and second of these variables, immigrant population, reflect 

the immigrant population in each state for 1980 and 2002.144  The third, change in immigrant 

population, reflects the change in immigrant population in each state from 1985 to 2002.145  

The next two sets of independent variables capture some basic demographic information 

about the state populations, specifically median household income and education level.  The first 

set is related to the median household income for each state.  The first and second of these 

variables, average income, reflects the median household income for each state in 1979146 and 

                                                           
142

 The change in black population is the difference between the percentage of each state’s population that was 

black in 1985 and the percentage that was black in 2002.   
143

 The change in Latino population is the difference between the percentage of each state’s population that was 

Latino in 1985 and the percentage that was black in 2002. 
144

 Data for immigrant population as a percentage of each state’s population for 1985 were not available, so the 

closest year possible, 1980, was used. 
145

 The change in immigrant population is the difference between the percentage of each state’s population that 

was immigrant in 1980 and the percentage that was immigrant in 2002. 
146

 Data for median household income for each state for 1985 were not available, so the closest year possible, 

1979, was used. 
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1999.147  The third, change in average income, reflects the change in median household income 

for each state from 1979 to 1999.  The variables measuring education level is the percentage of 

each state’s population that has earned a college degree or higher.  The first and second of these 

variables, percent population with BA, reflects the percentage of each state’s population that had 

a college degree or higher in 1980148 and 2000.149  The third, change in percent population with 

BA, reflects the change in the percentage of each state’s population that had a college degree or 

higher from 1980 to 2000.   

The next three sets of variables measure the presence of women, blacks, and Latinos in 

each state’s legislature in 1985, 2002, and the change in each from 1985 to 2002.  The first set 

captures the percentage of each state’s legislature composed of women.  The first and second 

variable in this set, women in legislature, reflects the percentage of each state’s legislature 

composed of women in 1985 and 2002.  The third, change in women in legislature, reflects the 

change in percentage of each state’s legislature composed of women from 1985 to 2002.  The 

next set of variables captures the percentage of each state’s legislature composed of blacks.  The 

first and second variable, blacks in legislature, reflect the percentage of each state’s legislature 

composed of blacks in 1985 and 2002.  The third, change in blacks in legislature, reflects the 

change in the percentage of each state’s legislature composed of blacks from 1985 to 2002.  The 

final set of variables in this category capture the percentage of each state’s legislature composed 

of Latinos.  The first and second variable, Latinos in legislature, reflect the percentage of each 

state’s legislature composed of Latinos in 1985 and 2002.  The third, change in Latinos in 

                                                           
147

 Data for median household income for each state for 2002 were not available, so the closest year possible, 

1999, was used. 
148

 Data for the percentage of each state’s population that earned a college degree or higher for 1985 were not 

available, so the closest year possible, 1980, was used. 
149

 Data for the percentage of each state’s population that earned a college degree or higher for 2002 were not 

available, so the closest year possible, 2000, was used. 
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legislature, reflects the change in the percentage of each state’s legislature composed of Latinos 

from 1985 to 2002.   

The final independent variable, hero/state diversity level, is based on Rodney Hero’s 

categorization of the states by the racial and ethnic composition of their respective 

populations.150  Hero created these categories as a way to study social diversity in the states and 

whether levels of diversity impact public policy.  The variable includes three categories, one for 

each of Hero’s categories.  States falling into the first category, homogenous, are coded as 1.  

States coded for this category are those having a primarily white population, with small minority 

and small white ethnic populations.  States falling into the second category, bifurcated, are coded 

as 2.  States coded for this category are those having a relatively large minority population, a 

large white population, and a small white ethnic population.  States falling into the third 

category, heterogeneous, are coded as 3.  This category includes states that have large minority 

populations, large populations of white ethnics, and moderately large white populations.  These 

are the states with the most diverse populations.   

The Impact of Race in the Population and Race in the Legislature are More Complex Than 

the Literature Predicts 

The first model is a regression on the dependent variable for the change in strictness level 

of drug sentencing laws from 1985 to 2002.  Included in this model are all of the corresponding 

independent variables accounting for change in each variable over time.  These include change 

in black population, change in Latino population, change in immigrant population, change in 

average income, change in percent population with BA, change in blacks in legislature, change 

                                                           
150

 Hero, Rodney E.  Faces of Inequality: Social Diversity in American Politics.  Oxford University Press, 1998 



104 
 

in Latinos in legislature, and change in women in legislature.  Also included is the independent 

variable hero/state diversity level, which controls for the level of diversity of each state’s 

population, or whether the state’s population is homogenous, bifurcated, or heterogeneous.  The 

results of this model are reported in TABLE 2. 
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TABLE 2.  Effects for the Determinants of Change in Drug Strict Level* 

Variable   Coefficients and Standard Errors  Betas 

change in black population  -.254     -.169 

          (.312) 

change in Latino population    .240       .327 

          (.227) 

change in immigrant population -.123     -.220 

          (.180) 

change in average income    .000       .032 

          (.000) 

change percent population with BA -.014     -.018 

          (.182) 

Hero/state diversity level  -.374     -.177 

          (.367) 

change blacks in legislature    .147       .277 

          (.099) 

change Latinos in legislature  -.051     -.084 

          (.117) 

change women in legislature    .063       .200 

          (.054) 

N:  50 

Data Source:  Frost Drug Data 

Note: this data represents the universe on sentencing laws for all fifty states, therefore coefficient estimates are 
believed to be the real effects, not based on sample. 

* Dependent variable = change in degree of strictness of drug sentencing laws 1 – 5 (1 = lax; 5=severe) 
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 Because this chapter analyzes state level data, all regression models conducted here 

utilize the entire universe of cases (N = 50), rather than a sample of cases.  As a result, 

significance levels are not important, and are not reported here.   

 The results of the first regression model largely support the hypothesis that as minority 

populations increase, levels of strictness of drug sentencing laws decrease.  The independent 

variable for change in black population (change in black population) has a sizeable negative 

coefficient, indicating that as black populations have increased, drug sentencing laws have 

become less strict.  Similarly, the variable for change in immigrant population (change in 

immigrant population) has a sizeable and negative coefficient, indicating that as immigrant 

populations increase, drug sentencing laws become less strict.  Even more important is the 

variable signifying the diversity of a state’s population (hero/state diversity level).  Recall that 

this variable is coded 1 for states that are mostly white, up to 3 for those states that are most 

racially and ethnically diverse.  The coefficient for this variable is large and negative, indicating 

that as state populations become more diverse, state drug sentencing laws become less strict.  

The only variable that refutes this hypothesis is the variable for the Latino population (change in 

Latino population).  This variable has a large positive coefficient, indicating that as the Latino 

population grows, state drug sentencing laws become more strict.   

 The results on the part of the hypothesis related to descriptive representation are mixed.  

This part of the hypothesis predicted that as minority and immigrant populations increase, 

descriptive representation will also increase, resulting in policies favorable to those populations, 

specifically less strict drug sentencing policies.  The variable accounting for blacks in the 
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legislatures (change blacks in legislature) has a coefficient that is positive, indicating that 

increased numbers of black legislators corresponds with more strict drug sentencing laws.  This 

could be a result of the fact that black public figures and organizations supported the war on 

drugs and the strict policies associated with it.  The variable accounting for Latinos in the 

legislatures (change Latinos in legislature), however, is negative, although not very sizeable.  

This indicates that as the number of Latino legislators increased, drug sentencing laws became 

less strict.  This could be a result of the descriptive representation leading to laws that are 

favorable to the represented groups, in this case Latinos.  The variable for women in state 

legislatures (change women in legislature) indicates that an increase in women legislators 

corresponds with more strict drug sentencing laws.  The variables for income and education 

show little to no predictive impact.   

The second model is a regression on the dependent variable for the strictness level of 

drug sentencing laws in 1985 (strictness of drug sentencing policy in 1985).  Included in this 

model are all of the corresponding independent variables for 1985, or the closest year for which 

data were available.  These variables include black population, Latino population, immigrant 

population, average income, percent population with BA0, blacks in legislature, Latinos in 

legislature, women in legislature, and hero/state diversity level.  The third model is a regression 

on the dependent variable for the strictness level of drug sentencing laws in 2002 (strictness of 

drug sentencing policy in 2002).  Included in this final model are all of the corresponding 

independent variables for 2002, including black population, Latino population, immigrant 

population, average income, percent population with BA, blacks in legislature, Latinos in 

legislature, women in legislature, and hero/state diversity level.  The results of the second and 

third models are reported in TABLE 3. 
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TABLE 3.  Effects for the Determinants of Strictness of Drug Sentencing Policy in 1985 
and Strictness of Drug Sentencing Policy in 2002.* 

   1985      2002 

Variable Coeff. & Std Errors Betas   Coeff. & Std Errors Betas 

black population       -.016  -.141            .006    .043 

   (.035)      (.072)           

Latino population       .105  .688            .252   1.496 

   (.085)      (.092) 

immigrant population -.151  -.467          -.096  -.366 

   (.092)      (.078) 

average income          -.000  -.111          -.000  -.075 

   (.000)      (.000) 

percent population      .059    .151            .053    .146 

 with BA (.092)      (.092) 

Hero/state diversity  .118    .086          -.272  -.145 

 level  (.275)      (.347) 

women in            .039    .222          -.073  -.346 

 legislature (.034)      (.039) 

blacks in           .136    .567            .040    .183 

 legislature (.071)      (.104) 

Latinos in         -.119  -.533          -.256  -1.186 

 legislature (.110)      (.094) 

N:  50 

Data Source:  Frost Drug Data 

Note: this data represents the universe on sentencing laws for all fifty states, therefore coefficient estimates are 
believed to be the real effects, not based on sample. 
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* Dependent variable = degree of strictness of drug sentencing laws 1 – 5 (1 = lax; 5=severe) 

 

 The results of the second and third models also support H3, and are particularly 

interesting.  Recall that the model uses the entire universe of cases, all fifty states, and so 

significance levels are not important and not reported here.  Viewing the results of the models 

side by side allows for comparison.  In 1985, an increase in the black population corresponded 

with less strict drug sentencing laws.  In 2002, however, an increase in the black population 

corresponded, although not by a large number, with more strict drug sentencing laws.  Again, 

this could be a result of the support for the War on Drugs by black leaders and organizations.  In 

both years, as the Latino population increased, drug sentencing laws became more strict.  This is 

likely a result of the “threat” posed by Latinos and Latino immigrants to the majority white 

population. 

 The particularly interesting results, however, are found in the variables accounting for 

immigrant populations, the diversity of the state populations, and the composition of the state 

legislatures.  For both 1985 and 2002 an increase in minority populations corresponded with less 

strict drug sentencing laws.  This could be because increased minority populations lead to 

increased descriptive representation in the legislatures.  For 1985 the variable accounting for the 

diversity of state populations, hero/state diversity level, indicates that an increase in the diversity 

of a state’s population corresponded with more strict drug sentencing laws.  This would not be 

surprising if the existing literature on the presence of minority populations leading to more strict 

drug sentencing laws holds true.  However, this variable in 2002 has a large negative coefficient.  

This means that by 2002, in states with more diverse populations, drug sentencing laws became 

less strict.   
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 Among the variables capturing the composition of state legislatures are some interesting 

results.  For the variable accounting for the percentage of women in state legislatures in 1985 

(women in legislature), an increase of women legislators corresponded to a small increase in the 

level of strictness of state drug sentencing laws.  In 2002, however, the coefficient for that 

variable is negative, indicating an increase in women legislators corresponding with less strict 

drug sentencing laws.  The variable accounting for blacks in the legislatures (blacks in 

legislature), however has a positive, although small in 2002, coefficient in both 1985 and 2002, 

indicating an increase in black legislators corresponding with more strict drug sentencing laws.   

 Particularly interesting, however, is the variable accounting for Latinos in state 

legislatures (Latinos in legislature).  For both 1985 and 2002 this variable has a large negative 

coefficient, particularly in 2002.  These results indicate that as the percentage of Latinos in the 

state legislatures increased, drug sentencing laws became less strict.  This finding is particularly 

interesting in light of the findings on Latino populations.  For both years, as the Latino 

population increased, drug sentencing laws became more strict.  However, also for both years, as 

immigrant populations increased, as state populations became more diverse, and as the numbers 

of Latino legislators increased, drug sentencing laws became less strict.  This could have 

something to do with increasing attention to immigrant populations in the United States, and the 

tendency to associate the concept of ‘immigrants’ with Latinos.   

 In recent years immigration has been portrayed as a problem that must be addressed.  The 

portrayal of immigration as a problem has been accompanied by images of Mexicans and other 

Latinos entering the United States in large numbers, and accounting for increasingly large 

percentages of the populations of many states.  Therefore, it is not surprising that the increased 

presence of Latinos in state populations corresponds with more strict sentencing laws, as Latinos 
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and their growing numbers are seen by many as a threat.  The perceived threat posed by an 

increasing Latino population is addressed by an attempt to control the population through drug 

sentencing laws.   

 This attempt at control, however, appears to be counteracted by the descriptive 

representation of Latinos in the state legislatures.  Increased immigration creates growing Latino 

populations, which in turn creates a larger pool of Latino political candidates, and ultimately 

representatives.  Once Latinos gain an increased presence in state legislatures, they use their 

position and power to help enact legislation that is favorable to their Latino constituents, in this 

case in the form of less strict drug sentencing laws.  This hypothesis, and developing theory, is 

born out by the data and the models tested above.   

Complex Causes of Drug Sentencing Policy Shifts 

 The findings in this chapter are interesting and important, as they contradict much of the 

existing literature.  Rather than replicating existing theory, this chapter is more consistent with 

the overall findings of this dissertation.  It is clear that there is more complexity to the causes of 

changes in state drug sentencing policy.  The changes cannot be attributed solely to attempts of 

the majority to control the black and Latino minorities.  Instead, it appears that there are other 

factors at play, including increased descriptive representation in state legislatures, which likely 

interact with the budget woes encountered by the states as a result of the increased rates of 

incarceration caused by the harsh sentencing policies.   

According to the literature reviewed above, the findings should have revealed harsher 

drug sentencing laws in states with large minority and immigrant populations.  This, however, 

was not the case.  Although large Latino populations corresponded with strict drug sentencing 
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laws, more important was the fact that increased Latino presence in the state legislatures and 

increased immigrant populations corresponded with less strict drug sentencing laws.  This 

supports the literature on descriptive representation, which argues that legislators from a 

particular demographic group are likely to enact legislation favorable to that group.   

 Further, the findings regarding Latino populations, immigrant populations, and Latinos in 

the legislatures appear to reflect current attitudes regarding the debate on immigration in the 

United States.  An association of immigrants with Latinos corresponds with strict drug 

sentencing laws in states with large Latino populations.  However, as immigrant populations 

increase, states become more diverse, and minorities are represented in the state legislatures, the 

tendency to enact harsh legislation is counteracted and instead we find less strict drug sentencing 

laws.  This is a new finding and suggests that minority and immigrant populations are 

experiencing a previously unknown and unstudied relationship with state legislatures.  The 

existing literature should be updated with further studies.   

New York and Michigan, which will be addressed in detail in the following chapters, also 

exhibit the trends found here.  Both states passed extremely harsh drug sentencing laws in the 

beginning of the War on Drugs.  Both states had large minority populations, some of which 

supported the policies of the War on Drugs.  Later, however, both states amended their drug 

sentencing policies to be much less strict, and it is clear that concern for minority offenders, as 

well as budget concerns, in large part lead to the changes.  This is likely due to increased 

involvement and possibly increased descriptive representation for minorities in those states.  

 These novel findings are an important contribution to the literature on crime and racial 

minorities.  They suggest that the findings in the existing literature should be reassessed and a 
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more complete an accurate picture of the politics surrounding crime and racial minorities should 

be revealed.  Although it is clear that the current theories regarding attempts to control a 

perceived threat posed by racial minorities through strict crime legislation may be accurate to a 

point, they do not provide a complete explanation for what is likely a much more complex 

political process.  This chapter takes great strides in providing a theory that accounts for these 

complexities.   

 This chapter further constitutes an important contribution to the existing literature on 

immigration, as well as general policy making literature.  The findings revealed here suggest that 

these otherwise disparate areas of the political science literature should be utilized in conjunction 

to facilitate a more thorough and complete theory in a very complex policy area.   

The context of the War on Drugs and state drug sentencing laws provides a rich field for 

studying state policy-making.  This chapter illustrates the relationship between crime policy, race 

in the population, and race in the state legislature.  Considered alongside the chapters on New 

York and Michigan, we see a clearer picture of how these factors interact with the budget crisis 

experienced by states that enacted the harsh sentencing policies of the War on Drugs.  While the 

budge is the most cited reason for the need for change in state drug sentencing policies, it is clear 

that race is a factor as well.  It is likely that the reason for the lack of explicit reference to race as 

a reason for change is the controversial nature of mentioning race as a factor in policy-making.  

This is particularly true in a policy area like the War on Drugs, where minorities have so clearly 

been discriminated against by past policies.   
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APPENDIX A 

TABLE 4.  Effects for the Determinants of Drug Strict Level in 1985 and Drug Strict Level 
in 2002 (Excluding Hero/State Diversity Variable).* 

1985 2002 
Variable Coeff. & Std Errors Betas   Coeff. & Std Errors Betas 

black population       -.015  -.130            .012    .077 

   (.035)      (.071)           

Latino population       .094  .616            .259   1.536 

   (.081)      (.092) 

immigrant population -.132  -.409          -.109  -.416 

   (.080)      (.076) 

average income          -.000  -.098          -.000  -.112 

   (.000)      (.000) 

percent population      .060    .155            .043    .118 

 with BA (.091)      (.090) 

women in              .041    .233           -.070  -.336 

 legislature (.034)      (.039) 

blacks in              .144    .603            .020    .090 

 legislature (.067)      (.101) 

Latinos in              -.104  -.467           -.265  -1.227 

 legislature (.103)      (.093) 

N:  50 

Data Source:  Frost Drug Data 

Note: this data represents the universe on sentencing laws for all fifty states, therefore coefficient estimates are 
believed to be the real effects, not based on sample. 

* Dependent variable = degree of strictness of drug sentencing laws 1 – 5 (1 = lax; 5=severe) 
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TABLE 5.  Effects for the Determinants of Drug Strict Level in 1985 and Drug Strict Level 
in 2002 (Excluding black population, Latino population variables).* 

   1985      2002 

Variable Coeff. & Std Errors Betas   Coeff. & Std Errors Betas 

immigrant population -.061  -.188           .057   .220 

   (.059)      (.058) 

average income          -.000  -.027          -.000  -.093 

   (.000)      (.000) 

percent population      .045    .116            .007    .019 

 with BA (.089)      (.093) 

Hero/state diversity     -.009   -.006          -.367  -.196 

 level  (.259)      (.366) 

women in              .042    .239          -.050  -.237 

 legislature (.032)      (.039) 

blacks in              .126    .527            .049    .225 

 legislature (.045)      (.039) 

Latinos in             .014  .062          -.020   -.094 

 legislature (.034)      (.038) 

N:  50 

Data Source:  Frost Drug Data 

Note: this data represents the universe on sentencing laws for all fifty states, therefore coefficient estimates are 
believed to be the real effects, not based on sample. 

* Dependent variable = degree of strictness of drug sentencing laws 1 – 5 (1 = lax; 5=severe) 
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Chapter 6 

New York 

Introduction 

At the forefront of the War on Drugs and the push to enact mandatory minimum 

sentences for drug offenses was the state of New York.  The trajectory of the politics 

surrounding New York’s policies under the War on Drugs illustrates the interplay of factors that 

lead to the escalation and subsequent de-escalation of the War on Drugs in general.  Perhaps 

most importantly, in New York we see the way that race played a role as a motivating factor in 

policy changes.  During the escalation of New York’s drug war policies, there was a clear effort 

to inflame the public’s fear of crime, and an attempt to link drug use to crime in general.  During 

this time, race was a factor in several ways.  Racial minorities were linked to crime and drug use, 

and thus a perceived need to control this portion of the population was cultivated.  On the other 

hand, prominent members of the black community expressed support of strict sentencing policies 

as a method for curbing crime and drug use in that community.  At the same time, other members 

of the black community attempted to limit the severity of the policies.  During the de-escalation, 

however, there was very little explicit mention of race as a catalyst for reform, despite the fact 

that racial minorities had suffered severely disproportionate impacts of the policies.  It seems 

clear, however, that although race was rarely explicitly mentioned as an issue in the reform 

movement that led to de-escalation, it was an important underlying issue that intensified the need 

for change.  While most agreed that the policies should be amended due to their failure to reduce 

drug crimes and the cost created by increased rates of incarceration, the racial disparities created 

by the laws were so severe that they could not be sustained.  
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New York began to respond to what officials claimed to be a rising drug problem in the 

1960s and 1970s.  The history of drug control in the United States, even before the advent of the 

official War on Drugs which began in the 1970s, reflects a series of policies enacted largely to 

vitiate a perceived threat from minority communities, including Chinese, Blacks, and Latinos.151  

New York’s drive toward determinate sentencing and mandatory minimum sentences, however, 

did not exhibit an explicit racial motivation.   Rather, the apparent reasons for the push toward 

the strict policies were varied and upon first glance seemingly unrelated to race.  Upon further 

examination, however, race was an underlying motivation behind the policies, although not 

always explicitly employed.  Officials in New York were able to create a fear of this drug 

problem and an associated fear of minority offenders, despite the fact that throughout the nation 

crime rates have fallen while incarceration rates continue to grow.  The following chart from The 

Sentencing Project illustrates the rising rates of incarceration nationally from 1970 to 2002 and 

the corresponding rise and then fall in crime rates over the same period. 

 

 

 

 

 

Figure 1 
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Source: The Sentencing Project; “Incarceration and Crime: A Complex Relationship.” 2005 

New York experienced a 31 percent increase in drug arrests in 1972, creating a perceived 

need for swift action on the part of the government.152  The state government, lead by Governor 

Nelson Rockefeller, first created the Narcotics Addiction and Control Commission in 1967.  This 

commission was intended to help drug addicts overcome their addiction, but the program was 

eventually deemed too costly and ineffective.  The New York government then created the 

Methadone Maintenance program, which also proved to be ineffective and was abandoned in 

favor of creating alternative reforms.  After these policy failures the New York legislature 

responded to calls for stricter sentencing laws for drug offenders.  In 1973 the legislature enacted 
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what have become known as the Rockefeller Drug Laws, which mandated sentences of 15 years 

to life for possession of four ounces of narcotics and for the sale of two ounces of narcotics.  An 

immediate result of the laws was an increase in drug convictions, and a huge increase in the 

state’s prison population with racial minorities seeing the biggest increase, but no corresponding 

decrease in crime rates.       

The period of years leading up to New York’s unprecedented new drug sentencing 

policies saw a range of support for the laws.  Many in New York, including the governor, the 

legislature, lawyers, judges, and the public, in particular prominent members of the African 

American community who were concerned about the negative impacts of drugs and crime among 

blacks, saw a need for reform in the state’s drug sentencing laws.  Although there was a 

consensus in the need for change, there was no explicit reference to race or particular minority 

groups in the calls for stricter drug laws in New York.  This is interesting in light of the findings 

from the statistical analysis in Chapter 5.  The empirical test for 1985 found that an increase in 

the black population corresponded with less strict drug sentencing laws.  However, just before 

this the nation’s most strict drug sentencing laws were passed in New York.  This is likely 

because of the wide-ranging support for the laws, and the fact that among the supporters were 

leaders in the African American community.  Although there were some members of the Black 

Caucus who cautioned against the laws and recommended changes before their enactment as 

discussed below, this coalition of support for the laws was strong enough to overcome any 

positive effects of descriptive representation for minorities. 

The perceived need for change was reinforced by the national government, which was 

also calling for the adoption of strict new drug sentencing laws, which were expected to stem the 

rising tide of drug abuse in the nation.  The media, both national and in the state of New York, 
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devoted increased coverage to the nation’s drug problem and drew attention to its attendant 

consequences, including a rise in crime in general.  Such media reports created and perpetuated a 

fear in the American public, which made it possible for politicians to promote and pass tough 

legislation for sentencing drug offenders.   

  Passage of the Rockefeller Drug Laws was not, however, a smooth process that was 

agreed upon by all involved.  Despite the general agreement that there was a rising drug problem 

in New York and in the nation, and despite the proclaimed link between drug use and other more 

serious crimes, many argued that Governor Rockefeller’s proposed legislation was flawed.  

Many interested parties, including members of the legislature, prosecuting attorneys, judges, and 

the Mayor of New York City, publicly expressed criticism of the proposed legislation and some 

put forth alternative proposals of their own.  While the alternative proposals included tough 

penalties similar to those proposed by Rockefeller, they offered some amendments to the 

toughest of Rockefeller’s proposals, which were deemed by many to be irrational and unjust.  

But at the end of the day, the Rockefeller Drug Laws were passed, largely just as they were 

proposed by Governor Rockefeller, with a few small amendments. 

This raises questions about how Governor Rockefeller successfully pushed his legislation 

in the face of such opposition, particularly in light of the fact that since their passage they have 

been deemed a failure, and have been completely gutted.  Why was Rockefeller able to pass his 

legislation in the face of criticism and resistance from so many fronts?  The question of how 

Rockefeller was able to pass some of the most harsh drug sentencing legislation in the nation 

despite such opposition is complex, and requires examination of the circumstances surrounding 

the passage of the Rockefeller Drug Laws.  An additional question, and perhaps the more 

interesting one, is how those who advocated for the harsh policies did so without referencing 
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racial minorities other than in very vague terms.  In this way the state of New York differs from 

some other states that enacted harsh sentencing policies during the war on drugs.  Many states, 

including Michigan which is analyzed in Chapter 6, used race as a catalyst for enacting their new 

laws by invoking fears of racial minorities or by claiming a desire to reduce racial disparities in 

sentencing, but abandoned these arguments when advocating for reform decades later despite the 

fact that the policies resulted in further racial disparities.  New York, on the other hand, avoided 

references to race when pushing for the strict policies, but cited racial disparities in sentencing 

years later when emphasizing the need for reform.  The usually implicit references to race during 

the escalation of New York’s drug laws were overshadowed by the concern for drug use among 

the state’s youth.  Rising rates of drug use among youths was analyzed in terms of the role of the 

education system as well as family relationships.  A reference to the fact that drug use was no 

longer confined to the poor classes but that it had spread to the middle and upper classes appears 

to be an implied reference to the spread of the perceived threat from minority communities.153  

Because drug use was historically believed to be confined, for the most part, to the lower class, it 

was associated with minorities, whose numbers were included in the lower class.  However, the 

fact that drug use had spread to the upper, predominantly white, class, a vice that was considered 

to afflict minorities had spread to the greater population and therefore necessitated immediate 

strong action.  Thus, although politicians did not explicitly refer to race, the emphasis on drug 

use spreading to white communities constituted an implicit reference to the fact that drug use and 

crime were associated with racial minorities and the poor.  While avoiding explicit appeals to 

fear of racial minorities, they were able to perpetuate this fear and create a perceived need to 

control the minority population and prevent the further spread of drug use and crime.      
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New York During the Escalation of the War on Drugs: Federal Action Fuels Public Fear 
and Catalyzes Change 

The years leading up to the passage of the Rockefeller Drug Laws saw increased public 

attention to what was deemed to be a rising drug problem in the nation.  The federal government, 

the national media, and the New York media, drew attention to drug use and crime rates that 

became associated with the rise in drug use.  As the public became alarmed by descriptions of a 

drug epidemic, the government in New York, and other states, responded with tough on crime 

rhetoric and calls for strict laws to stem the tide of drug abuse and crime.  The general public’s 

alarm was fueled by the media, which focused the public’s attention on drug use by associating it 

with sensational crime stories, often involving minority offenders.  Minority communities also 

became alarmed because the media portrayed minority neighborhoods as breeding grounds for 

drug use and crime.  Law enforcement responded to these rising fears by joining in with 

lawmakers’ calls for tough legislation.  In calling for the legislation legislators played on the 

public’s fear, saying that the public was “mortally afraid” due to the rise in drug use in the 

nation.154  New York’s governor and legislators capitalized on this fear of crime and minority 

drug offenders, creating the belief that tough drug sentencing policies were necessary and that 

they would solve the drug problem, and in doing that would solve the greater issue of crime rates 

in general.   

Action in creating strict drug sentencing policies on the part of the national government 

spurred New York state to action as well.  In 1971, just before the Rockefeller Drug Laws were 

passed President Nixon proposed legislation that would impose mandatory minimum sentences 

for heroin sellers and mandatory sentences of life in prison with no parole for second time drug 
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offenders.155  Governor Rockefeller praised the president’s proposals.  Advocating for policies 

similar to those being adopted by the federal government gave Rockefeller leverage in claiming 

that his plan was reasonable and necessary to address the state’s drug problem.     

Accordingly, state governments as well as the public viewed legislative action on the 

federal level as an indication that the drug problem was real and had to be dealt with swiftly.  As 

Congress passed legislation increasing penalties for drug sellers, the New York media claimed 

that this was a response to the national realization that the drug problem required an answer.156  

Subsequently there was a move to align state policies with those being passed by the federal 

government, which was intended to better use resources and to integrate state and federal 

sentencing policy.157  The alignment of state policies with those of the federal government was a 

logical way for New York to capitalize on the public’s fear of crime and drug abuse, and to 

rationalize the adoption of the strict legislation as a response to the national government’s lead in 

this policy area.    

Accompanying federal attention to the drug use issue was an apparent increase in drug 

use in New York State.  In 1972 a report to the Mayor’s Narcotics Control Council reported an 

estimate of more than 300,000 habitual drug users in New York, which constituted a 42 percent 

increase from the previous year.158  The report further claimed that blacks and women were 

being identified as drug abusers at a faster rate than other groups.  This report caused alarm 

among prosecuting attorneys, as well as state legislators who claimed that the numbers indicated 
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a crisis of drug abuse.159  The statistics publicized in this report created further confirmation for 

the public, exacerbating the fear of drug abuse and crime and the association of these with racial 

minorities, that drug abuse and related crime were indeed on the rise and had to be dealt with 

swiftly. 

Although this 1972 report mentioned that blacks were identified as a group that was 

increasingly identified as drug users, references to racial minorities were often vague and the 

message implicit.  In 1971 the Marijuana Interim Report of the Temporary State Commission to 

Evaluate the Drug Laws referred to the origins of drug use in the United States as linked to 

certain ethnic minorities, including ‘Indian hemp,’ an estimate that 85% of marijuana comes 

from Mexico over its border with the United States, and that hash comes from the Near and 

Middle East.  Another 1971 report from the State of New York Commission of Investigations 

Recommendation for Law Enforcement, referred briefly to people receiving public assistance, 

living in public housing, or in public employment.  Although the report did not refer explicitly to 

racial minorities, they are overrepresented among those referred to.  The report recommended 

that when people who fall into these categories are arrested for drug offenses, they be reported to 

the appropriate agency so that a determination could be made on whether they should remain 

eligible for public assistance.  This appears to be another implicit reference to racial minorities 

and a method for exercising control over them by essentially increasing any punishment they 

might experience as a result of a drug arrest through discontinuing their eligibility for public 

services.  While the reference to race and differential treatment of offenders on that basis is 

implicit, it constitutes strong evidence that race was indeed a strong factor in the justification for 

the harsh sentencing policies.  All of this negative attention on minorities and the attempt to link 
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minorities with drugs and crime help to explain why the findings in this case study are 

inconsistent with the findings of the empirical analysis in chapter 5.  While the findings show 

less strict drug sentencing laws with an increasingly diverse population, in New York the link 

between that diverse population and drugs and crime led to the opposite result – more strict drug 

sentencing laws.  

Another major concern giving rise to the apparent need for comprehensive drug 

legislation was the disparity in sentences for people sentenced to similar drug offenses.  Some of 

the concern raised regarding disparities in sentences was not necessarily related to racial 

disparities.  The McKay Commission, which was formed to reconstruct the events surrounding 

the Attica prison riot, recommended a shift to determinate sentencing to end disparities in 

sentences for identical offenses because they left offenders with a sense of “disgust and 

betrayal”.160  The commission did not elaborate on the disparities or identify them specifically as 

racial disparities.  At a time when New York was beginning to relax sentences for marijuana 

possession, concern was raised that sentences for similar offenses around the nation were widely 

disparate, ranging from seven days in jail in Nebraska to life in prison in Texas.161  It was found 

that disparities in sentencing often reflected factors such as the defendant’s finances, the 

defendant’s race, geography, and judges’ personalities.162  Longer sentences were typically given 

to defendants with assigned counsel as opposed to private counsel, nonwhites, defendants 

convicted after a trial rather than a guilty plea, and defendants convicted in New York City as 

opposed to other parts of the state.  This type of disparity was seen as unjust and an 

impermissible consequence of judicial discretion, which was supposed to result in sentences 
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suited to the offender, rather than just the crime.  While some differences in sentences based on 

individual offender differences were seen as acceptable, the disparities reported were much 

greater than previously appreciated. 

Many argued that sentencing disparities were largely a result of sentencing policies that 

allowed judges discretion in sentencing offenders.  While these policies were initially seen as 

promoting punishment appropriate for each offender, the huge disparities called this practice into 

question.  This gave rise to the call for sentencing guidelines.163  Guidelines, it was claimed, 

were needed to assist judges in achieving the goals of rehabilitating criminals while protecting 

society, deterring crime, and fostering a respect for the law.  Sentencing guidelines were also 

intended to eliminate the impact of philosophical differences among judges regarding society’s 

right to punish offenders. 

The federal court system also became involved in the move for reform by expressing 

concern over disparities in sentencing.  The federal courts pinpointed disparate sentencing of 

defendants in the federal courts of New York, Connecticut and Vermont in calling for reform of 

sentencing practices.164  The courts suggested using three judge sentencing panels to sentence 

offenders rather than single judges, thereby reducing the impact of individual judges’ sentencing 

philosophies.  The courts found that guidelines were needed because pursuit of the goal of 

imposing punishment to suit the individual rather than the crime was resulting in sentencing 

differences that were no longer justified.   

It seems, however, that the concern was not necessarily for those who received unfair 

sentences, usually blacks and Latinos, but for the fact that many of the sentences were perceived 
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as too lenient.  One study reported that judges in New York’s state and city courts imposed 

increasingly lenient sentences in the years from 1966 to 1972.165  The reported reasons for the 

increase in lenient sentences include unmanageable caseloads, a loss of faith by judges in the 

prison system, judges’ beliefs that harsh sentences do not lead to a reduction in crime, and the 

fact that sentences imposed by judges are often reduced by factors such as probation policies.  

The media decried this increase in lenient sentences, but failed to highlight the unjust and 

disparate sentences imposed on minorities and the poor. 

Thus, New York followed the federal government’s lead in moving toward drug 

sentencing policies that would be consistent with the larger War on Drugs.  The fear of drugs and 

crime that was cultivated at the national level was instilled in the public in New York.  This fear 

was implicitly associated with the poor and racial minorities, who comprised a large percentage 

of the population of drug offenders.  While the appeal to such fears was not explicitly invoked, 

the message of the urgent need to curb drug use and associated crime carried an implicit racial 

undertone.  This implicit racial message was the product of news stories focusing on crime in 

poor and minority neighborhoods, as well as legislators’ call for tough on crime measures in 

these neighborhoods. 

Governor Rockefeller’s Proposed Legislation 

In response to calls for drug sentencing reform from all corners, Governor Nelson 

Rockefeller proposed what would become the most harsh drug sentencing policies in the nation.  

The Rockefeller Drug Laws, once passed, became a model for other states moving in the 

direction of adopting strict drug sentencing policies.  Governor Rockefeller’s proposed 
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legislation called for punishments such as mandatory life sentences with no possibility of parole, 

no suspended sentences, and no plea bargaining for offenders convicted of selling hard narcotics 

and for addicts who committed crimes of violence while under the influence of drugs.  His 

proposal also called for a bounty of $1,000 for informants in drug selling convictions, a 100 per 

cent tax on drug dealers so the state could seize their money and property, and for ending 

youthful-offender treatment of drug sellers in favor of life imprisonment with the possibility of 

parole after 15 years. 

The new laws imposed mandatory sentences for drug offenses, including unlawful 

possession and sale of controlled substances, depending on the weight of the drug.  Under the 

Rockefeller Drug Laws the penalty for selling two ounces or more of heroin, morphine, opium, 

cocaine, or marijuana, or possessing four ounces or more of the same substances was a minimum 

of 15 years to life in prison and a maximum of 25 years to life in prison.166  The same penalty 

was proposed for committing a violent crime while under the influence of those same drugs, but 

this provision of the legislation was omitted from the bill and was not part of the legislation that 

finally passed the legislature.     

The Rockefeller Drug Laws stripped judges of discretion and required them to impose the 

mandatory sentences based on weight of the drugs involved, rather than on the individual 

circumstances of each case or defendant.  They also prevented judges from diverting offenders 

into treatment.  These provisions were aimed at reducing the exercise of the discretion which was 

believed to be a cause of the widely disparate sentences seen in New York and the nation. 
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The Rockefeller Drug Laws were passed by the New York State legislature on September 

1, 1973.  The following table outlines the basic structure of the Rockefeller Drug Laws. 

Table 6 

The Rockefeller Drug Laws 

Class Definition Minimum Maximum 

A I Sale of one ounce or 
possession two 
ounces.  
 

15 years to life 25 years to life 

A II Sale of 1/8 of an 
ounce or possession 
of one to two ounces. 
 

6 years to 8 1/3 years Life imprisonment 

A II Sale of less than 1/8 
of an ounce or 
possession of up to 
one ounce. 
 

1 year to 8 1/3 years Life imprisonment 

Source: Walker, S. (2006). Sense and Non-Sense about Crime, Drugs and Communities. 6th Edition. Belmont, CA: Thomson-
Wadsworth. 

 

Coalitions of Support and Opposition to the Rockefeller Drug Laws 

 Support for the Legislation 

During the time leading up to the enactment of the Rockefeller Drug Laws a number of 

organizations took formal positions either in support or opposition of the laws.  Very active in 

the years preceding 1973 was District Attorney Leo F. Hayes, who repeatedly pushed for tough 
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sentences for drug sellers and pushers.167  Hayes, however, argued for mandatory minimum jail 

sentences for drug sellers, rather than the mandatory life sentences supported by Governor 

Rockefeller.  Spurred to action by convictions that lead to probation rather than prison sentences, 

Hayes presided over a crackdown on such offenders, which included police raids and the 

formation of a cooperative team in which the prosecutor’s office worked with law enforcement 

in drug investigations.  In October of 1972 Hayes testified before the State of New York 

Temporary State Commission to Evaluate Drug Laws.  Hayes believed that the imposition of 

tough sentences for sellers and pushers would act as a deterrent to would be drug traffickers.  He 

also argued that conviction of drug sellers would serve as encouragement to law enforcement 

responsible for policing drug crimes.  Hayes dismissed concerns about hindered plea 

negotiations by claiming that his office would not plea bargain with any offender arrested for the 

sale of heroin.  He further argued that heroin dealers should be sentenced to prison and not put 

on probation. 

Another supporter of the Rockefeller Drug Laws before their enactment was the Greater 

Syracuse Chamber of Commerce.168  The chamber had previously made its own efforts to 

combat drug offenders with the institution of a program called TIP (Turn in a Pusher), which 

rewarded anonymous tippers for providing information leading to the arrest and conviction of 

drug sellers.  The chamber expressed support of Rockefeller’s drug law proposals without calling 

for any alternative or amendment. 
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The CCNY Anti-Drug League also came out in support of the Rockefeller Drug Laws 

shortly before their enactment.169  The league worked with youths, primarily minorities, in 

Harlem and other poverty areas.  It argued that the law would not be a scheme to persecute the 

poor, but a way to decrease the influence of drugs among youths.  The league believed, however, 

that the laws should not distinguish between hard and soft drugs, but should punish both equally.  

Although the league worked with minorities and youths, it expressed no opposition to the tough 

youthful offender provisions of Rockefeller’s proposal and brought no attention to the disparate 

sentences imposed on minority offenders. 

Not surprisingly, polls showed that the public was also in favor of Rockefeller’s proposed 

legislation.  According to a nationwide Gallup poll 67% of Americans supported Rockefeller’s 

proposal that all hard drug pushers receive a mandatory life sentence.170  The numbers were 

similar for all categories of respondents, including among all racial groups, with 68% of whites 

approving and 28% of whites disapproving, and 59% of nonwhites approving and 36% of 

nonwhites disapproving.  The poll-takers attributed the results to the widespread fear of crime 

and a desire for solutions among the American public.     

Opposition to the Legislation         

Clearly there was a basic consensus on the need for reforms in drug sentencing policy in 

the state of New York.  There was quite a lot of disagreement, however, on what form the 

changes should take.  One striking fact is the broad range of criticism toward Rockefeller’s 

proposed legislation.  Opposition to the strict laws came not only from defense attorneys and 

offender rights groups, but from prosecuting attorneys, judges, corrections officials, and others.  
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Still, however, those opposed to the proposed laws did not raise concern for the impact they 

could have on racial minorities.   

While recognizing the problem of disparities in sentencing and the need for reform, many 

officials of the New York’s criminal justice system called for legislation that would be markedly 

different from that proposed by Rockefeller.  In calling for reform, officials cited problems and 

proposed solutions.  In identifying problems within the sentencing system New York’s Chief 

Judge suggested taking the job of sentencing away from judges entirely in favor of sentencing by 

jury.  Many advocated a system in which defendants be sentenced only after a hearing at which 

the prosecuting attorney would be required to prove the benefit of sending the offender to 

prison.171  The United States Attorney in New York questioned why longer prison sentences 

were being proposed and suggested that there should be valid reasons for sending people to 

prison, which the current system did not encompass.  The chief of the Legal Aid Society’s 

criminal division warned that reducing judicial discretion would amount to a vote of no 

confidence in the state’s judges.172   

Many officials in the criminal justice system, including New York State District 

Attorneys, the American Bar Association, and state prison officials, cited the failure of prisons to 

rehabilitate offenders and called for treatment rather than prison.173   They argued that given the 

financial and social costs of the existing prison system, new policies were needed.  The 

American Bar Association advocated for rehabilitation rather than prison, arguing that all but 

those convicted of the most violent crimes should be sentenced to no more than five years in 
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prison.174  City officials also criticized the proposed legislation, saying that it would be costly 

and that it was simplistic because it lumped teen-aged offenders with big time drug sellers.175  

Some charged that the legislation was an attempt to please the public with tough on crime 

legislation. 

Some opposed the legislation because it would hamper the ability of lawyers to plea 

bargain and would increase case loads.  Ninety percent of all convictions in the country are 

obtained by the defendant pleading guilty to receive a reduced sentence.176  Many who opposed 

mandatory minimum sentencing guidelines argued that it would restrict plea bargaining and 

result in further strain on the caseloads of courts and prosecutors.177  In particular, the New York 

State District Attorneys Association opposed the proposed legislation because eliminating plea 

bargaining in these cases would impede a prosecutor’s effectiveness, causing many cases to 

proceed to trial where the likelihood of a conviction is less sure, whereas a plea bargain ensures a 

conviction.178    

Similarly, legislators, both Democrat and Republican, supported Rockefeller’s proposed 

legislation, but many advocated for changes to the proposal.  Legislators agreed that there should 

be increased penalties for drug sellers, but thought there should be different sentences for those 

who sold drugs for a profit and those who sold drugs to support a drug habit.179  The state’s 
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Conservative Party argued against mandatory life sentences for all adult drug dealers, and instead 

proposed that life sentences be an available sentence rather than a mandatory one.180  The 

Conservatives, however, recommended that the death penalty be an option for major importers 

and wholesalers of narcotics. 

The Assembly Codes Committee, which was the committee of the New York State 

legislature charged with holding hearings on Rockefeller’s proposed legislation, also criticized 

the Rockefeller Drug Laws and proposed its own alternative.181  The committee proposed 

changes that would include harsher penalties for traffickers in dangerous drugs, but would not 

eliminate plea bargaining as the Rockefeller Drug Laws would.  The committee did propose 

restrictions on plea bargaining, which would prevent second offenders from pleading guilty to a 

misdemeanor.  The committee’s proposal also differed from Rockefeller’s bill in that it would 

continue youthful offender treatment in which youths would be required to serve time in a 

reformatory.   

The state’s black caucus also advocated for a distinction between addict sellers and high 

volume drug dealers.182  Some members of the black caucus, however, supported the tough 

policies of Rockefeller’s proposal.  This presents an interesting dichotomy in the level of support 

versus the level of opposition to the harsh laws that existed in the black community.  It appears 

that while some members of the black caucus supported the tough policies as a way to curb drug 

use and crime in the black community, others sought to vitiate the harsh sentences and thereby 

limit the effects that the policies might have in the black community.  Distinguishing between 

addict sellers and high volume dealers would allow for lighter sentences for the vast majority of 
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drug offenders in the black community, while providing for harsh punishment for those who 

were responsible for higher level drug dealing.  Thus, there existed a tension between those in 

the black community who came out in support of the policies and those who opposed the more 

harsh policies.      

The chief counsel to the special state commission on drugs, whose members were 

appointed by Governor Rockefeller, also criticized Rockefeller’s legislative proposal.  The 

commission warned that that a distinction should be drawn between small time addict drug 

sellers and big time drug dealers.183  It also criticized the broad range of drugs the legislation 

would cover, saying that it would not require tough penalties for certain drugs on Rockefeller’s 

list.  The commission also disapproved of Rockefeller’s proposal for mandatory life sentences 

for offenders who commit violent crimes while under the influence of hard drugs, saying the 

provision might be unconstitutional if not applied to offenses involving alcohol as well. 

The Committee on Youth and Correction submitted to the governor a legislative 

memorandum opposing the laws and recommending alternatives.184  The committee’s opposition 

was based on the fact that there lacked proof that severe penalties would deter crime or reduce 

criminal activity.  The committee further criticized the legislation because the mandatory 

sentences failed to recognize the fact that many crimes vary in seriousness and likelihood of 

repetition, and thus the lack of judicial discretion could result in the frequent miscarriage of 

justice. The committee recommended that no amendments be made to the penal law until a full 

study could investigate why the current laws did not effectively reduce crime, suggesting that 

factors such as enforcement, lack of planning and resources, lack of appropriate treatment for 
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incarcerated offenders, and a slow court process could be to blame.  The committee also 

recommended that societal causes of crime should be taken into consideration.   

Also notable was the fact that the Office of the Mayor of New York City, John Lindsay, 

in 1973 expressed opposition to the laws in a memorandum to Governor Rockefeller.185  The 

mayor claimed that the new laws would hamper plea negotiations, harm the ability of law 

enforcement to apprehend drug sellers, discourage addicts from voluntarily entering treatment, 

and flood courts and prosecutors.  Specifically, the fact that life sentences are mandated for many 

offenses meant that the incentive for informants to cooperate with law enforcement would be 

eliminated.  Similarly, an addict facing life in prison would have no incentive to voluntarily enter 

treatment.  The preferred course of action, according to the mayor, would be to implement a 

broad based strategy for dealing with drugs as a social problem.  It was noted that New York had 

attempted a strategy of recruiting addicts into treatment and using law enforcement for arresting 

mid- and top-level dealers.  In criticizing the laws the mayor pointed to the failure of federal 

mandatory minimum sentences in reducing drug crimes.  In his memorandum the mayor 

suggested alternatives to the Rockefeller Drug Laws, including an expanded narcotics law 

enforcement unit, the installation of a narcotics prosecutor, procedural reform within the courts 

to speed up case adjudication, and lowering of the minimum narcotics weight requirements so 

that more cases would fall within already tough felony provisions. 

Mayor Lindsay’s criticism of the Rockefeller Drug Laws went beyond opposition to the 

basic policies contained therein.  He also expressed doubt that the Rockefeller administration 

could handle the attendant impacts those policies would have.  Specifically, Mayor Lindsay 

charged that the Rockefeller administration did not have a practical plan for implementation of 
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the laws.186  The mayor predicted chaos, as the governor would have to appoint 100 new judges 

to handle additional trials necessitated by the law.  Although Governor Rockefeller promised to 

provide extra court facilities, judges, and staff, Mayor Lindsay, along with bar associations, 

prosecutors, and court officials, did not believe these practical measures would be in place in 

time for the first impacts of the legislation.       

Some organizations opposed Rockefeller’s legislation but did not put forth their own 

proposals.  The Consumers Union criticized the legislation and its punitive approach, saying that 

punitive penalties do not work as a deterrent to crime.  The Consumers Union suggested 

treatment for addicts rather than prison.  The New York Civil Liberties Union also opposed the 

legislation, saying that it was inhumane and unconstitutional.  The NYCLU suggested 

improvements to the whole criminal justice system as an alternative to the harsh legislation.187  

The Drug Abuse Council, a private nonprofit corporation in Washington, DC, also opposed the 

legislation, saying that punitive sentences would not solve the narcotics problem.188  Many of 

these groups expressed particular concern regarding the fact that mandatory minimum sentences 

were also being passed for non-drug crimes along with the Rockefeller Drug Laws.189  

Mandatory minimum sentences for crimes including rape, armed robbery, and burglary were 

passed with little debate and little public knowledge as part of the Rockefeller Drug Laws.    

Also opposing the general idea of mandatory sentences were President Johnson’s 

Commission on Law Enforcement and Administration of Justice, the Advisory Council of Judges 

of the National Council on Crime and Delinquency, and the Federal Bureau of Prisons.  
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Mandatory minimum sentencing has also been opposed by The Model Penal Code promulgated 

by the American Law Institute and the Model Sentencing Act drafted by the Advisory Council 

on Crime and Delinquency, as well as the American Bar Association’s Project on Standards for 

Criminal Justice.190 

The Aftermath: Consequences of the Rockefeller Drug Laws 

The laws passed in 1973 would become some of the most punitive drug sentencing laws 

in the nation.  The laws required a mandatory minimum sentence of fifteen years to life in prison 

for sale of one ounce or possession of two ounces of a controlled substance, six years to eight 

and one third years in prison for sale of one eighth of an ounce or possession of one to two 

ounces of a controlled substance, and one year to eight and one third years in prison for sale of 

less than one eighth of an ounce or possession of up to one ounce of a controlled substance.  The 

Rockefeller drug laws were intended to deter drug use and sales and to punish those who violated 

drug laws.  The belief was that rehabilitation of drug offenders had failed, and strict sentencing 

laws were the answer.  The Rockefeller drug laws established mandatory minimum prison 

sentences for many offenses, including unlawful possession and sale of controlled substances.  

As a result, rates of drug arrest, indictment, and incarceration in New York skyrocketed over the 

life of the Rockefeller drug laws, particularly for racial minorities. 

The impact of the Rockefeller Drug Laws drew scrutiny from many during the early 

years of its enactment.  In an early test of the Rockefeller Drug Laws, a New York judge 

sentenced an offender to three to six years in prison after he plead guilty to charges of selling 

heroin to a police officer.191  Under the Rockefeller Drug Laws the offender should have been 
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given life imprisonment.  The judge imposing the sentence declared the drug law 

unconstitutional because it constituted cruel and unusual punishment.  The District Attorney in 

the case considered the sentence illegal.   

Criticism arose not only for the drug related penalties, but for other policies that were 

included in the drug law.  New York’s State Supreme Court found part of the law 

unconstitutional less than a year after it had been passed.192  The overruled provision of the law 

required a mandatory prison term for any second felony offender whose previous felony was 

committed in another state – even if the first offense was not a felony in New York.  While the 

provision was aimed at punishing drug law violators, the Court found it was unconstitutional 

because it violated the Equal Protection clause of the 14th Amendment to the United States 

Constitution and its counterpart in the New York State Constitution, by treating offenders 

differently based on the state of origin of the prior conviction.  In essence, the law treated 

offenders with a prior offense from another state, which was not a felony in New York, as a 

second time felony offender resulting in a harsher sentence, while an offender with the same 

prior conviction in New York would be treated as a first time felony offender, resulting in a 

lighter sentence. 

Other New York courts, however, upheld the Rockefeller Drug Laws’ constitutionality.  

A state appellate court held the law and its mandatory life sentences for the sale or possession of 

many drugs constitutional.193  The court said the penalties were harsh in many cases and even 

unjust in some, but declared that any changes in the law should be made by the legislature, not 
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the courts.  The state appeals court found that a mandatory life sentence for selling drugs was not 

cruel and unusual under the Constitution.194   

But as years passed under the Rockefeller Drug Laws courts and judges became critical 

of the laws.  In 1977 a Federal judge declared unconstitutional sentences of up to life in prison 

for two women who were convicted under the laws.195  Rather than ruling that life sentences 

could never be imposed under the state’s drug sentencing laws, the Court held that the mandatory 

sentences imposed on the two women who were convicted of selling small amounts of cocaine 

and who had no prior drug convictions constituted cruel and unusual punishment.  The New 

York Court of Appeals later reversed this ruling, and the United States Supreme Court declined 

to hear the women’s appeal, both of which actions constituted a setback in the movement for 

reform.  Notably, however, Justices Thurgood Marshall and Lewis Powell dissented, stating that 

the punishments imposed under the Rockefeller Laws were not proportionate to the crime.196   

Also expressing concern in the early years of the law’s enactment were prosecuting 

attorneys in New York.  New York City’s special narcotics prosecutor indicated that impacts of 

enforcing the Rockefeller Drug Laws had strained the office’s ability to handle its caseload.197  

The law’s requirement that small time dealers be treated the same as big time dealers required 

prosecutors to spend a disproportionate amount of time on those less serious cases.  Additionally, 

the mandatory sentences had hampered the prosecutor’s ability to plea bargain, which lead to 
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more trials.  The prosecuting attorneys therefore proposed changes to the law, which would 

include lighter sentences for less serious drug selling cases.   

Similarly, the Manhattan District Attorney announced in 1974 that his office would give 

illegal sellers of methadone an opportunity to plead guilty to a much lower misdemeanor charge, 

rather than require them to face charges which would subject them to the mandatory life sentence 

required by the Rockefeller Drug Laws.198  The District Attorney justified this policy by 

referring to a provision in the drug laws that gave prosecutors discretion to give humane and 

rational dispositions to reformed heroin addicts who had relapsed but should not be subject to the 

harsh sentencing requirements of the law.  Although the Rockefeller laws restrict plea bargaining 

after indictment, there is leeway before a suspect is indicted.   

Elected in 1974, Governor Hugh Carey, a Democrat, unseated Republican Malcolm 

Wilson who became governor for one year after Rockefeller resigned in a time of unpopularity 

for Republicans due to the resignation of President Richard Nixon.  Rockefeller resigned in 

1973, the year the Rockefeller Drug Laws were enacted, and in 1974, became Vice President 

under President Gerald Ford.  Carey faced calls to amend the drug laws immediately upon taking 

office.  Governor Carey’s Law Enforcement Task Force advised him that there was an urgent 

need for amendment to the drug sentencing laws.  The Task Force recommended that the law be 

amended so that life sentences would be imposed in only the most serious cases.199  It also called 

for an increase in judicial discretion to allow judges to impose alternatives to the mandatory 

minimum sentences and for a change in the lifetime parole provisions.  The Task Force also 
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recommended decriminalizing marijuana, a restoration of plea bargaining, and a change in the 

way that youthful offenders are treated under the law. 

Governor Carey, in accordance with the Task Force’s recommendation, issued a proposal 

to decriminalize the sale of small amounts of marijuana.200  This proposal however, was met with 

stringent opposition from Republican legislators, who claimed that the governor would give 

college campus drug dealers a license to sell marijuana and that the proposal would benefit 

dealers and organized crime.  Governor Carey responded to Republicans by accusing them of 

politicizing the issue.  His intent, he claimed, was simply to avoid imprisoning people who 

commit crimes without victims along with hardened criminals.  Democrats, however continued 

to call for reduction of penalties for possession of small quantities of cocaine, to be applied 

retroactively to people sentenced under the Rockefeller Drug Laws.201  Governor Carey also 

received many requests, some of which were granted, for clemency from convicted drug 

offenders, requests which historically had been granted only in cases of murder.  This 

phenomenon would continue in 2000, when then Governor George Pataki granted clemency to 

four first-time nonviolent drug offenders who were serving mandatory sentences under the 

Rockefeller Drug Laws.202 

The New York State Department of Corrections also expressed concerns about the impact 

of the Rockefeller Drug Laws.  Just over a year after the law was passed, the Department of 

Corrections was just beginning to feel the impacts of the law, but feared that in the coming year 

the state’s prison system would be strained beyond capacity by the record number of new 
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inmates.203  In the following years concern in the department of corrections grew.  In 1976 the 

New York State Correction Commissioner argued that the mandatory minimum sentencing 

system was unfair and did not reduce crime.204  The Commissioner said that the laws had created 

overcrowded prisons, leaving his department with an inability to provide adequate programs and 

activities, which created tensions among the prisoners leading to riots and other confrontations. 

The Impact on Minorities, The Incarceration Boom, and The Call For Reform 

During these early years under the Rockefeller Drug Laws there were still only indirect 

references to the impact on racial minorities, and these references were rare.  In 1975 a report 

titled Anomalies in Drug Abuse Treatment, Interim Report of the Temporary State Commission 

to Evaluate the Drug Laws, made a brief reference to racial minorities in treatment programs.  In 

a case study involving an alcohol treatment halfway house, a reference was made to the fact that 

the center served “Blacks, whites, and Puerto Ricans, with a majority of Blacks” (p. 86).  A 

doctor involved with the program noted that his patients were often discriminated against 

because they were poor and likely black.  The report later returned to the familiar focus on 

youths and relayed in great detail the story of a twelve year old boy who died from a heroin 

overdose.  This boy lived in Harlem, but there was no mention of his race.  His father was from 

Surinam, but his mother’s race was not discussed.  The failure to mention the boy’s race or 

ethnicity is remarkable, but the fact that he belonged to a racial minority group can be inferred 

from the fact that he lived in Harlem amidst poverty and drug addiction. 

As the years under the Rockefeller Drug Laws went on, the prison population in New 

York continued to grow, creating an increasing need for reform.  During these years, the concern 
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over the disparate impacts of the laws on racial minorities began to merit attention.  By 1980 the 

Commissioner of Correctional Services reported that the state prison population would increase 

by 3,000 inmates between 1980 and 1987, and he argued for alternatives to prison for some 

offenders and education for prisoners.205  The increase in prison population was expected to 

increase prison costs by $30 million in the following year, causing the department of corrections 

to ask for a $340 million budget and $262 million for construction.  The Commissioner also 

reported that the percentage of black and Hispanic inmates rose to 72.5 percent from 66.5 

percent from the time the Rockefeller Drug Laws were passed in 1973 to 1980.206   

The growth in the state’s prison population, which doubled in less than a decade, 

prompted officials to use unconventional spaces to house inmates.  Spaces such as military bases, 

gymnasiums, mess halls, and psychiatric facilities were used to accommodate the inmates.207  

Governor Carey proposed $500 million in bonds to pay for new prisons and also offered to buy 

Rikers Island for use as a prison, but voters rejected the proposals.  The state found itself in a 

quandary because voters did not want new prisons, but they also did not want the state to release 

offenders to make room for new inmates.208  Even while many advocated for alternatives to 

prison for nonviolent drug offenders, some such as the Manhattan District Attorney continued to 

claim that most inmates were violent or drug offenders and deserved to be incarcerated as a 

method for reducing crime.209  Similarly, Mayor Koch, in 1985, argued that New York should 

adopt tougher crime sentencing policies even if it meant taking money from the city’s education 
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system to build more prisons.210  Such divided opinions extended to a commission set up to draft 

a system of fixed sentences for New York’s offenders.  The commission was divided between 

judges who argued that they should have authority to set aside fixed sentences and the District 

Attorney who claimed that such authority would nullify mandatory minimum sentencing laws 

and would destroy public confidence in the system.211 The proposal for fixed sentences, which 

was under discussion by the state legislature and Governor Cuomo, a Democrat elected in 1982, 

would allow judges to select a sentence of fixed duration from a chart that provided for different 

sentences based on the nature of the offense and the offender’s criminal history.212 

Complaints about overcrowded prisons continued over the years.  In 1983 it was 

publicized that New York’s prison population had increased by 130 percent over one year and 

that the cause was long sentences with no early release for black and Hispanic low income 

offenders.213  Women, who are more likely to be involved in drug offenses and forgery or 

domestic violence, were also being incarcerated at a steadily growing rate.  In 1986 New York’s 

female prison population grew by 25.6 percent.214  Concern about overcrowded prisons became 

so pronounced that courtroom decisions on who would and who would not be imprisoned were 

impacted.215  In 1986 it was predicted that New York’s prison population would reach 40,000, its 

largest ever, by the middle of 1987.216  The cause for this increase was attributed to increased 

indictments and felony dispositions, as well as an increase in drug arrests.  By the early 1990s, 

the new prisons New York had built to accommodate its growing prison population were filled 
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beyond capacity.217  At this point the state had plans to build more prisons, but had run out of 

funds to run the prisons.  This increased the need to provide alternatives to prison.  Despite the 

urgent need for reform, Governor Cuomo and the state legislature were able to agree only on 

budget cuts and sentencing changes, including new eligibility requirements for drug treatment 

and increasing judicial discretion, which would ease New York’s financial strain, but would 

leave the prisons crowded beyond capacity.218  Officials did, however, agree not to expand the 

prison system further, but to expand drug treatment programs and to place inmates in underused 

areas of existing prisons.219   

Many official organizations also criticized the laws and the lack of their intended impact.  

The Office of Drug Abuse Control found that the Rockefeller Drug Laws had little effect on 

marijuana offenses.220  The Drug Law Evaluation Project, which conducted a study under the 

Justice Department’s Law Enforcement Assistance Administration, found that in the two years 

after the Rockefeller Drug Laws went into effect there were fewer dispositions, convictions, and 

prison sentences for drug offenses than there were in 1973 under the old drug laws.221  The report 

concluded that none of the indicators of successful implementation of the law had been met, as 

there had been no increased risk of punishment, no increase in the number of drug offenders 

sentenced to prison, and cases were not processed at an increased speed.  The New York Times 

further found that those offenders who were sentenced to the harshest sentences were more likely 
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to be low level dealers, rather than the major traffickers the law was intended to target.  This was 

all despite the fact that approximately $55 million had been spent on resources intended to help 

implement the laws.   

By 2000 the calls for reform from various organizations were growing.  Criminal justice 

experts, judges, and prisoners’ rights groups were joined in these demands by General Barry 

McCaffrey, the head of the White House drug control policy office, New York’s Roman Catholic 

bishops, and lawmakers such as former State Senator John Dunne who originally supported the 

laws but had changed their minds.222  Even Douglas Barclay, who was the Senate sponsor of the 

Rockefeller Drug Laws, claimed that the laws were passed in response to pressure to do 

something about narcotics, but that he had come to support reform because the laws had not 

achieved their goals.223  Republicans in the state legislature, such as State Senate Majority 

Leader Joseph Bruno, had also begun to speak of the need to revise the drug sentencing laws and 

restore judicial discretion.  Similarly, most candidates for the state legislature in 2000 indicated 

that they favored amendments to the Rockefeller Drug Laws.224  In an interesting twist, Clay 

Rockefeller wrote a letter to the editor of the New York Times on behalf of Governor 

Rockefeller’s descendants urging the end of mandatory sentences, stating that Governor 

Rockefeller himself would support the reforms were he alive today.225 

The New York State Senate Select Committee on Crime along with many district 

attorneys and law enforcement officials claimed that the mandatory minimum sentences created 

a demand for trials and made the courts more reluctant to convict offenders who would face 
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these penalties.226  In 1993 the American Bar Association released a report finding that the 

criminal justice system was at risk of collapse due to its overemphasis on drug offenders at the 

expense of paying attention to violent crime.227   

While most politicians avoided using race related rhetoric, many organizations 

emphasized the racist outcomes of the laws in calling for reform.  In 2000, Human Rights Watch 

released a report stating that nearly twice as many black men and women are imprisoned for drug 

offenses than are whites, despite findings that there are five times as many white drug users as 

black users.228  Organizations also began to draw attention to the discriminatory sentencing 

impact of the distinction between powdered cocaine and crack cocaine, which resulted in racially 

disparate sentences.  The United States Sentencing Commission on numerous occasions urged 

Congress to reduce the sentences for possession of crack cocaine to bring them closer to 

sentences for possession of powder cocaine.229  The United States Supreme Court also began to 

weigh in on how the judiciary should respond to the disparity in sentences for crack cocaine and 

powder cocaine.230  In 2007, new federal sentencing guidelines imposed shorter prison sentences 

for crack cocaine offenders.231  Shortly after, Democratic Senator Joseph Biden proposed a bill 

that would eliminate the 100 to 1 disparity, which mandates a ten year sentence for offenders 

caught with 50 grams of crack or for an offender caught with 5,000 grams of powdered cocaine.  

The bill would eliminate mandatory minimum sentences for first time offenders and create new 

treatment programs.232 
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Changes in drug sentencing policy in the rest of the nation also impacted the move for 

reform in New York.  In the decade and a half after 1970, America’s prison population more 

than doubled, while the crime rate fell.233  By 1992 The Sentencing Project reported that the 

United States, which imprisons more of its population than any other nation, had widened the 

gap over the second ranking country, South Africa, and would increase its prison population by 

another 30 percent by 1995.234  Many states began to consider alternatives to prison sentences for 

some offenders.235  In the South prison officials recommended reform to relieve prison 

overcrowding.236  In Florida severe overcrowding in the state’s prisons prompted officials to 

consider releasing offenders.237  In 1993 Florida became one of the first states to reverse their 

mandatory minimum sentencing policy when their prison overcrowding and prison costs became 

unbearable.238  

The federal government, however, continued to legislate tougher penalties for drug 

offenders.  In a reported attempt to reduce disparities in sentences for federal offenders, the 

United States Sentencing Commission, appointed by President Reagan, recommended tougher 

treatment for drug dealers.239  In 1988 United States Attorney General Edwin Meese proposed 

drug testing for every person who was arrested in the nation’s cities.240  Democrats at the federal 

level also sought to remain tough on crime in an attempt to blunt Republicans’ historical 
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advantage in being the party to lead tough crime policy.241  In 2005, although the United States 

Supreme Court had ruled that federal sentencing guidelines for imposing mandatory minimum 

sentences were merely advisory, Congress instituted a plan to enact new mandatory minimum 

sentencing laws which would, among other things, impose much harsher mandatory minimum 

sentences for federal drug offenses.242 

Judges, both federal and state, began to express deep concern over the harsh drug 

sentencing policies and their impacts.  Judges who imposed mandatory sentences under the 

Rockefeller Drug laws felt compelled to apologize to offenders for imposing unfair, but 

mandatory, sentences.243  In 1990 a federal district judge resigned because he could not in good 

conscience continue to impose sentences under the Federal sentencing guidelines which he 

believed to be too harsh.244  In Minnesota a judge ruled that an anti-crack law was 

unconstitutional because it discriminated against blacks.245  In New York, two prominent federal 

judges refused to hear drug cases as a form of protest against the sentencing guidelines.246  Such 

support for reform by federal judges led United States Attorney General Janet Reno to take steps 

toward reversing tough sentencing policies for minor drug offenses.247   

All of these factors raised the need for officials to consider alternatives to incarceration 

for some offenders.  Prison overcrowding caused in large part by drug cases gave rise to debate 

over what punishments are appropriate.  Governor Cuomo’s administration, which added space 
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to prisons in its early years, lead the drive to consider alternative solutions to prison, such as 

revamping the parole and probation systems.248  The director of the Correctional Association of 

New York, a nonprofit group, claimed that Governor Cuomo would face accusations of not being 

tough on crime because he tried increasing prison space, and was now looking for alternatives.  

New York’s Criminal Justice coordinator argued that successfully implementing alternatives to 

prison would require appeasing a public that wanted punishment for criminals.249  He said that 

alternatives to prison would have to make legal and policy sense, but would also have to appear 

to constitute a punishment that the public would accept.  Also advocating alternatives to prison 

was a Democratic state legislator, backed by the Democratic Assembly Speaker, and groups such 

as Citizens Crime Commission and the New York Correctional Association.250  In 1989 New 

York’s mayoral candidates all focused on crime policy and drug sentencing policy in 

particular.251  In 2007 Governor Eliot Spitzer continued the trend toward reform when he 

appointed a commission to study the state’s sentencing practices.252 

Finally, in 2009, just before the Rockefeller Drug Laws were repealed, a report 

highlighted the racial disparities in sentencing under the laws and drew attention to the need for 

reform on this basis.  Although the discussion of racial disparities occupied just four pages of a 

255 page report, it is notable that this issue was raised as a cause for reform.  The mention in this 

report of race as a cause for reform is remarkable, because it is the only instance in which race, 

and the disparate impacts of the drug laws on racial minorities, was explicitly cited in the push 

for reform of the Rockefeller Drug Laws.  This highlights the fact that although race was not 
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explicitly mentioned in the debates over the drug laws and their reform, it was an underlying and 

ever present issue that drove the need for reform. 

In the report, titled The Future of Sentencing in New York State: Recommendations for 

Reform, the New York State Commission on Sentencing Reform cited incarceration statistics on 

racial disparities in New York’s prisons.  For example, in 2003 blacks constituted 13% of the 

total United States population, but made up 53% of drug offenders in state prisons.  In New 

York, from 2003 to 2007, 10% of drug admissions to prison were white, 55% were black, and 

34% were Latino.  In 2008, blacks and Latinos made up 32% of New York’s population aged 16 

years or older, but comprised 90% of all drug offenders in New York prisons that year. 

The following charts illustrate the disparities in incarceration rates for black and Latino 

offenders in relation to white offenders. 
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Figure 2 
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Figure 3 
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Figure 4 

 

 

The report also indicates that the commission held hearings and meetings at which it took 

testimony from drug law reform advocates, criminal justice professionals, and sentencing 

experts, all of whom testified to the need to reduce racial disparities in the criminal justice 

system in general, and particularly in drug cases.  Interestingly, however, the commission did not 

argue that these racial disparities were unjust or unfair to those groups.  It argued instead that the 

disparities might lead to public mistrust of the criminal justice system and interfere with the 

state’s ability to promote public safety.  The goal of reducing disparity therefore, would be to 

restore credibility to the system.  The commission emphasized that the disparities might not be 
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due solely to the impact of the Rockefeller Drug Laws, but that they may be attributable to other 

decisions made at the myriad opportunities for officials to exercise discretion throughout the 

criminal justice process.  It is possible that these arguments which discuss racial disparities as a 

threat to the credibility of the criminal justice system, rather than an injustice to minorities, are 

implicit racial messages, intended to argue that racial minorities will continue to experience 

disparate impacts in sentencing outcomes regardless of any reforms to the Rockefeller Drug 

Laws.     

Reform: Amendments to and Eventual Repeal of the Rockefeller Drug Laws 

After only three years under the strict laws, in 1976 the state legislature relaxed some of 

the plea bargaining restrictions under the law253, and in 1977 the Committee on New York Drug 

Law Evaluations issued a report that criticized the laws after finding that drug use and related 

crime was as widespread as it was prior to the enactment of the laws.  This was despite the fact 

that the state had spent nearly $76 million and had appointed 49 additional judges to implement 

the laws.  In 1979 the New York State legislature and Governor Carey agreed to eliminate some 

mandatory prison sentences for sale and possession of small amounts of narcotics.254  These 

changes, however, were not enough for Democrats in the state legislature.  The Democratic 

Senate minority leader claimed that Democrats were not consulted in the negotiations leading up 

to this agreement and that Democrats would push for broader changes than the ones to which 

Republicans and the governor had agreed.255  Again in 1988 the laws were amended to increase 

the amount of drugs needed to reach the mandatory sentence of 15 years to life in prison and to 
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lower the threshold for cocaine possession to allow the arrest of people possessing small amounts 

of the drug, due to concern over crack cocaine.256  In 2000 Chief Judge Judith S. Kaye ordered 

courts to phase in a program which would require that nearly all nonviolent drug-addicted 

offenders be offered treatment instead of jail time, although this program would not apply to 

nonviolent offenders convicted under the Rockefeller Drug Laws.257 

   Despite these minor amendments to the laws, the consequences of their enforcement 

were severe.  From 1980-1992 New York’s prison population tripled from 20,000 to nearly 

62,000.  The percentage of offenders incarcerated for drug offenses increased from 9% in 1980 

to 32.3% in 1997.  The cost of the rising prison population has been approximately $4 billion, 

and the prison system remains severely overcrowded.258  Racial minorities and women offenders 

have born the brunt of the Rockefeller drug laws’ consequences.  While blacks and Latinos 

comprise about 23% of New York’s population, they comprise 91% of those incarcerated for 

drug offenses.259  This is despite research that shows that drug selling and use are approximately 

equal between races proportionately to their percentage of the overall population.  The following 

chart illustrates the rates of drug use by race compared to rates of incarceration by race.  

Although it represents national data as opposed to data specific to New York, it is representative 

of disparity between white and black drug offenders. 
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Figure 5 

Disparity Between Black and White Drug Offenders 

 

Source: The November Coalition 

 The New York legislature, however, soon began to chip away at the mandatory minimum 

policies until it ultimately gutted the Rockefeller drug laws in 2009.  In 2004 the New York state 

legislature passed limited amendments to the laws.  These reforms were intended to amend the 

sentencing structure for drug offenses and reduce prison terms for nonviolent drug offenders.  

The legislation provided variation in sentencing structure according to the offender category.  
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Some significant reductions in sentences were included in the legislation.  For example, first time 

Class A-I felony offenders saw a reduction in prison sentences from an indeterminate sentence of 

15 years to life, to a determinate sentence of 8 years.  Indeterminate sentences with life 

maximums for Class A-I and Class A-II offenders were replaced with determinate terms.  Post 

release supervision periods became shorter for most offenders, although sentences for drug 

offenders with prior violent felonies increased modestly.   

 The 2004 legislation also expanded treatment options for many offenders.  Offenders 

would be eligible for the Comprehensive Alcohol and Substance Abuse Treatment Program 

(CASAT) and early release six months earlier than under the previous legislation.  Under the 

previous law only the Department of Correctional Services could decide whether to place 

inmates in CASAT.  Under the new law judges were given discretion to order inmates into the 

treatment program.  While the weight thresholds for some drugs would not change, for Class A-I 

and II heroin and cocaine the thresholds would double.  The legislation also provided retroactive 

benefits to offenders already serving time for drug offenses.  Offenders serving Class A-I 

sentences of 15 years to life were eligible to apply for conversion to determinate sentences and a 

denial of such application could be appealed.  Additionally, merit time of one third, rather than 

the previous one sixth, could be earned, and parole would be terminated after two years.   

 The stated justifications for the reforms of 2004 were unduly harsh sentences for 

nonviolent offenders, warehousing of prisoners, and cost.  No mention was made of the racial 

injustices in the disparities in numbers of incarcerated minorities.  A letter signed by a number of 

individuals representing various organizations was sent to the legislature in support of the 

reforms.  The letter generally applauds the reforms, and urges more reforms that focus on 

treatment and a medical emphasis on the problem of drug addiction.  One sentence in the letter is 
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devoted to the fact that poor and minority communities are the largest population impacted by 

the Rockefeller Drug Laws.  This one sentence speaks volumes in that it draws attention, 

however sparingly, to the fact that racial minorities have borne the brunt of the Rockefeller Drug 

Laws.  

Finally, on April 2, 2009, the legislature passed comprehensive reforms, gutting the 

Rockefeller drug laws.  These new laws eliminated mandatory minimum sentences and restored 

judicial discretion, giving judges authority to order treatment instead of jail.260  There is still 

controversy in the face of these reformed laws, and advocates for reform are calling for still 

further reforms.  Opponents of reform, however, continue to warn of potential consequences of 

more lenient sentencing laws.261  In particular, Republicans plan to make the amended laws an 

issue in future legislative elections, alleging that criminals who sold drugs to children or operated 

meth labs will be released and that programs under the new laws will cost the state $50 million.  

It thus appears that this state, which has swung dramatically from having some of the strictest 

drug sentencing policies in the nation to a full repeal of those laws, may remain in flux due to 

continuing controversy over those laws.   

The 2009 legislation amending the Rockefeller Drug Laws was passed as part of a budget 

bill, and was intended to amend state finance in relation to the use of funds in the criminal justice 

improvement account.262  The bill overall enacts legislation that is necessary to implement the 

state fiscal plan for the 2009-2010 year.   
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On December 8, 2009 a hearing was held to assess the impact of the 2009 reforms to the 

Rockefeller Drug Laws.  Although it was too early at this time to accurately assess the complete 

scope of the impact of the reforms, the intent of the hearing was to evaluate the implementation 

of the reforms by the courts and community based programs.  The hearing was attended by 

legislators and other government officials, and testimony was taken from judges, corrections 

officials, and representatives from community based programs, including those advocating for 

the defense bar, former inmates, alternatives to incarceration, and organizations that address 

women’s issues.  Notably absent was any organization or representative advocating for racial 

minorities.  In fact, there was virtually no mention during this hearing of the impacts of the 2009 

amendments on racial minorities, or whether there had been any effort to benefit these 

populations, as there had been for women. 

Judge Kluger, Chief of Policy and Planning for New York State’s Unified Court System 

testified to the use of federal stimulus funds from the American Recovery and Reinvestment Act 

to provide court resources for implementation of the reforms.  She spoke of the new emphasis on 

drug addiction and the need to help offenders overcome it.  She made no mention of racial 

disparities in sentencing outcomes or prison overcrowding.   

Secretary O’Donnell emphasized the focus on treatment and rehabilitation rather than 

incarceration, but stressed that this must not compromise public safety.  He recognized that fewer 

prison sentences have resulted in increased stress on local jails and probation departments.  He 

provided some preliminary data on the impact of the reforms, which are based primarily on 

resentencing of some offenders and diversion to treatment of other offenders.  None of the data 

include statistics on the impact of the reforms on the racial composition of New York’s prison 

population.   
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The testimony of Commissioner Carpenter-Palumbo covers diversion programs and re-

entry issues, in addition to a program in 23 prisons which trains inmates to become drug 

counselors and is available to women prisoners as well as men.  His testimony also points out 

that the number of drug offenders in New York prisons has gone down 12% since the law was 

passed.  He indicated that success of the reforms would be defined as offenders completing 

treatment programs and a reduction in recidivism rates of more than 30%.   

Representatives of several organizations, such as defense advocates, the Legal Action 

Center, The Fortune Society (which works with former inmates), Serendipity 2 and Crossroads 

(both serving women drug and alcohol addicts), gave testimony regarding breaking down 

barriers to re-entry, the importance of the human story of each offender, and the impact on 

women of the reforms.  The discussion of the impact of the reforms on women is fairly lengthy 

and serves to recognize that the paths into addiction are different for women than for men.  

Women face issues such as abuse and caring for children, which don’t affect men in the same 

way.  The testimony emphasizes that women are the smallest correctional population and that 

they do not want to increase their number.  Testimony from representatives of Greenhope and the 

Women in Prison Project discussed additional and more specific women’s issues, including the 

fact that there are not as many vocational training programs for women in prison as for men, and 

provided statistics on women and issues upon re-entry.  The discussion of the impact of the 

reforms on women prisoners concludes with the information that the state legislature passed a 

bill requiring equal treatment of women in prison, but the governor vetoed it. 

Throughout this entire hearing on the implementation of the reforms of 2009 there is only 

one reference to race or ethnicity in prison populations.  In discussing the program which trains 

inmates to become drug counselors it is mentioned that the former inmates who do become drug 
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counselors represent the inmate population in terms of racial, ethnic, and cultural composition.  It 

is further noted that “cultural competency” in prison is not part of the counselor training 

program, but that it should be.  This is the sole mention of race in the hearing.  There is no 

assessment of the impact of implementation of the 2009 reforms on the numbers of racial 

minorities in prison or in treatment.  There is no discussion of specific issues faced by racial 

minorities in prison, in treatment, or upon re-entry after release from prison.  There were no 

representatives or advocates to raise such issues on behalf of racial minorities in attendance at 

the hearing, and none of those who were in attendance raised such issues.   

Conclusion 

 New York presents an important case study in the politics of sentencing in the course of 

the War on Drugs.  The trajectory of its sentencing policies from the escalation of the War on 

Drugs through its de-escalation illustrates the complex interplay of factors that influence 

punishment policies at the state level.  During the escalation of New York’s War on Drugs 

sentencing policies, the state followed the lead of the federal government.  State politicians 

capitalized on and contributed to the public’s fear of drug use and crime.  Implicit race-related 

messages were employed to fuel the fear of drugs and crime and to garner support for the harsh 

penalties of the War on Drugs. 

 Later, during the de-escalation of the War on Drugs in New York, there was a near 

abandonment of any mention of race in the move to amend the strict sentencing policies.  

However, although politicians almost never mentioned race as a motivation in amending the 

policies, it is clear that race was an underlying issue.  The disparate impacts experienced by 

minorities, and blacks in particular, were so pronounced that it was impossible to ignore race in 



164 
 

the move toward de-escalation.  It was virtually unnecessary to mention race as an issue because 

the racial injustices that resulted from the harsh sentencing policies were inescapable as a 

motivating factor in reform.  It is remarkable, however, that this looming issue was so important, 

yet garnered so little explicit mention.   

 The case of New York is interesting and important because it does not fall into line with 

the literature on race and criminal justice policy.  The literature theorizes that criminal law is 

used to control or vitiate a perceived threat posed by minority communities.  While this does 

seem to play out at the beginning of the War on Drugs, the de-escalation tells a different story.  

In New York, at the beginning of the War on Drugs attention was drawn to drug use and crime in 

minority, particularly black, communities.  The passage of the Rockefeller Drug Laws could 

certainly be seen as an attempt to incarcerate and thereby control these communities.  This is true 

despite the fact that some prominent black figures supported the laws at their inception.  After 

years under the Rockefeller Drug Laws it would appear that this attempt to control the minorities 

of New York had been successful.  Minorities, blacks in particular, were incarcerated at higher 

rates than ever before.  Contrary to theory in the literature, however, this is when calls for reform 

were made. 

 At this point, it is clear that the disparate impact of incarceration for blacks was one of 

the most striking consequences of the Rockefeller Drug Laws.  The number of blacks that were 

incarcerated under the Rockefeller Drugs Laws makes it clear that race was an issue with these 

policies.  The outcome for blacks under the laws did not have to be explicitly raised because it 

had become so inherent to the laws and their implementation.  This unjust treatment of black 

offenders was only implicitly mentioned, while the primary discourse of reform focused on the 

state budget.   
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 Ultimately what we see in New York is the use of implicit racial language as discussed 

by Mendelburg.  People raised issues that can be seen as implicitly referring to blacks and other 

minorities, but they did not explicitly reference the disparate and unjust impacts these 

communities had experienced.  A fear of crime and the racial undertone of that fear lead to the 

passage of the Rockefeller Drug Laws.  The consequences for racial minorities also led to the 

reforms. Why wasn’t this explicit?  It could be because politicians and the public care more 

about the budget than injustices for minorities. But the more likely reason is that it is simply too 

difficult to raise the issue, particularly for politicians.  While the issue of race was underlying the 

effort for reform, it was too difficult to use racially transparent language.  Doing so would draw 

attention to the racist impacts of laws passed by those calling for reform, and to the unfair 

treatment of minorities in the criminal justice system in general.  As a result, the issue was raised 

only through implicit language, when raised at all, although everyone knew it was a catalyst for 

reform.    

 The lack of mention of race in the move toward the de-escalation of New York’s War on 

Drugs is distinguishable from the events surrounding the de-escalation of drug sentencing 

policies in Michigan’s War on Drugs, which is the subject of the following chapter.  In Michigan 

race was also an important factor in both the escalation as well as the de-escalation of the War on 

Drugs and the state’s drug sentencing policies.  There, however, there was far more explicit 

mention of race and racial injustices that resulted from the harsh sentencing policies as a 

motivating factor in the move to reform those policies.  Not only did public interest organizations 

make mention of race as an issue, but politicians invoked racial injustices as justification for 

reform as well. 
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Chapter 7  

 

 Michigan 

 

The state of Michigan provides a case that can be analyzed by looking at two points in 

the history of its drug sentencing policy.  At the beginning of the war on drugs, during the 1970s, 

Michigan enacted some of the most harsh drug sentencing policies in the nation.  In the 1990s, 

however, after more than twenty years of experience with the harsh policies, the Michigan 

legislature began to reverse many of the policies by enacting new legislation that significantly 

altered drug sentencing in the state.  Since then the legislature has continued to amend the 

policies and to entertain further amendments.  These policies continue to undergo changes even 

today.  The question I address with this chapter is: how did the circumstances surrounding the 

enactment of Michigan’s harsh sentencing policies, where unlike in New York racial disparities 

were initially a catalyst for enactment of those policies, change in the intervening twenty years to 

allow politicians to reverse course and take the politically risky position of retreating from 

punitive drug sentencing policies?   

   

The War on Drugs and Sentencing Reform in the State of Michigan 

Michigan provides an example of a state that enacted harsh sentencing statutes in 

response to the War on Drugs, and then moved to reform those statutes after years of experience 

under those laws.  It appears that the theories incorporating politics go the furthest in explaining 

the dynamics of the circumstances surrounding the original enactment of the punitive policies of 
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the War on Drugs as well as the subsequent amendments of those policies in Michigan.  The 

partisanship theories of the existing literature argue that Republicans were most likely to enact 

strict drug sentencing policies during the war on drugs.  However, in Michigan both parties 

advocated for punitive policies during the early years of the war on drugs.   

Years later, however, individual legislators from both parties had to change their 

positions, and advocate for reform of the tough sentencing policies.  They were eventually able 

to do this without appearing to be inconsistent in their policy positions, and without appearing to 

be weak on crime policy.  The major factor that made it possible for politicians to make what 

would seem to be a politically risky move without jeopardizing their reelection prospects was the 

fact that they were able to build a strong coalition from both sides of the issue and from both 

ends of the political spectrum.  A bipartisan coalition that included legislators, police officials, 

lawyers, and others worked together to bring about change to Michigan’s drug sentencing laws, 

thus taking away the element of political risk, and introducing the idea that the coalition would 

now be smart on crime, rather than soft on crime. 

The results of the statistical analysis presented in Chapter 5 would create an expectation 

that the enactment of the policies at both the beginning of the War on Drugs as well as during the 

period of reform would correspond to the presence of minority populations, the level of diversity 

in the state, and the presence of descriptive representation in the state legislature.  However, it 

seems that the coalition that came together to enact the legislation acted without great regard to 

these factors.   

The Initial Years of the War on Drugs 
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Michigan began to respond to the War on Drugs’ call for tough sentencing laws for drug 

offenders in the late 1970s.  In 1973, Michigan enacted mandatory minimum sentences for many 

drug offenses, which were the most harsh drug sentences in the nation.263  The most well known 

of those laws, the ‘650 Lifer Law,’ mandated life in prison without parole for offenders 

convicted of delivery of over 650 grams of heroin or cocaine.  This law was signed by 

Republican governor William Milliken.264  In 1987 Michigan enacted statutes requiring 

mandatory consecutive sentences for some drug offenses, which required that sentences for drug 

offenses be served consecutively to sentences for another felony.265   This course of events is 

consistent with the theory that Republicans are more likely to enact more punitive sentencing 

policies.   

There were several apparent reasons for the enactment of the harsh sentencing laws in 

Michigan, including the general drive to be tough on drug offenders under the War on Drugs, 

and the desire by many in the government and the criminal justice system to see similar 

sentences for similarly situated offenders.  At this time the federal government and the Michigan 

state government were headed by members of the Republican Party, which made a party issue of 

being tough on crime.  It appears that the government campaign to gain support for the War on 

Drugs succeeded in swaying public opinion to support the new policies.  At the time, many 

Americans cited drugs and drug crimes as one of their most pressing concerns about the 

nation.266  This increased concern on the part of the public as well as the Republican control of 

the Michigan government made passage of the strict sentencing laws feasible. 
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Another catalyst of the change to harsh drug sentencing policies was the concern that 

many drug offenders were receiving different sentences, despite having similar characteristics, 

such as criminal history and seriousness of the crime for which they were being sentenced.  In 

1979 the Michigan Felony Sentencing Project, “Sentencing in Michigan,” reported that there 

were disparities along racial lines in the state’s drug sentencing.  In this study of 6000 felony 

cases the authors found that the sentencing system in Michigan of the 1970s produced marked 

disparities in sentencing outcomes.  They found that the discrimination was not deliberate, but 

was so severe that it could not be accounted for solely by offense or offender characteristics.267  

The issue, therefore, was initially framed in terms of race and disparities in sentences for 

similarly situated offenders. 

The concern raised over the disparities along racial lines in sentencing outcomes is 

interesting in light of the findings in Chapter 5.  The first statistical analysis found that as black 

populations increased, drug sentencing laws became less strict.  I also found that as immigrant 

populations increased and as states became more diverse, drug sentencing laws became less 

strict.  However, during the initial years of the War on Drugs in Michigan, the drug sentencing 

laws that were passed were some of the most strict in the nation.  However, the statistical 

analysis shows that as the number of blacks in the legislature increased, drug sentencing policies 

became more strict.  This is likely due to the fact that many black leaders initially supported the 

harsh policies of the War on Drugs.  On the other hand, the statistical analysis found that as the 

number of Latinos in state legislatures increased, drug sentencing laws became less strict.   

The findings of the second statistical analysis in Chapter 5 are also mixed in relation to 

what we see in Michigan.  In both 1985 and 2002, an increase in minority populations 
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corresponded with less strict drug sentencing laws.  However, in 1985 states that were more 

diverse according to the Hero diversity variable, drug sentencing laws were more strict, and in 

2002 they were less strict.  Again, in this analysis a greater number of blacks in the legislature 

lead to more strict drug sentencing laws, while more Latinos in the legislature lead to less strict 

drug sentencing laws.  In Michigan it appears that during the buildup of the War on Drugs, the 

findings of the statistical analysis relating to increased diversity do not hold, while the findings 

for increased numbers of black representatives in the legislature do bear out.   

Concern for the disparate sentencing outcomes for minorities were a factor in the 

enactment of Michigan’s harsh sentencing policies at the beginning of the War on Drugs.  

However, this does not appear to play out as would be predicted by the findings of the statistical 

analysis.  It does not necessarily appear that the strict laws were passed as a result of less 

descriptive representation in the legislature, or as a by-product of a less diverse population at that 

time.  Rather, it seems more likely that the findings on blacks in the legislature corresponding 

with more strict policies bear out here, as the black community’s support for the strict laws, as 

seen on the national stage, may have contributed to their enactment.        

Subsequently, the Sentencing Commission was created to address disparities where two 

offenders who had similar criminal histories were being sentenced to wildly differing minimum 

terms.  The Michigan legislature responded by passing statutes that required mandatory 

minimum sentences for many drug offenses and lifetime probation for some drug offenses, 

among other things.268  The most infamous of these, referred to as the 650 Lifer Law,  passed in 

1973, and mandated a life sentence without parole for anyone convicted of possessing, 
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delivering, or intending to deliver over 650 grams of cocaine or heroin.269  These statutes were 

intended to reduce judicial discretion by requiring judges to take into account the nature of the 

offense and the criminal history of the offender, rather than characteristics of the offender, such 

as education, family, and potential for successful rehabilitation.270 

There appears to have been little opposition to the passage of Michigan’s tough drug 

sentencing laws.  At the time of the enactment of the harsh policies, Michigan’s legislature had 

no organized Black Caucus.  Although the Michigan legislature elected a black legislator as early 

as 1892, the Michigan Legislative Black Caucus was not formed until 1976.271  Further, years 

later Governor Milliken recalled that he, his staff, and the legislature had no reservations about 

passing and signing the laws.272  Milliken did, however, receive a warning about the proposed 

legislation from the director of Michigan’s Office of Drug Abuse and Alcoholism, Patrick 

Babcock.  Babcock provided Milliken with a critique of New York’s Rockefeller Drug Laws, 

which had been passed several years before Michigan considered passing its own drug war 

legislation.  Babcock criticized the fact that the Rockefeller Drug Laws did not distinguish 

between addicts and drug traffickers.  He also cited criminology studies which showed that 

traffickers would not be deterred by harsh sentences.  Babcock favored maintaining the use of 

judicial discretion in sentencing drug offenders.273   
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There was also some debate as the Michigan legislature considered the laws.  Various 

people, including doctors, judges, prosecutors, citizens, law enforcement officers, and treatment 

representatives testified at the hearings.  Some echoed the argument that the law’s failure to 

distinguish between low level dealers and drug traffickers would result in unfair sentences for 

some offenders.274  

However, these minor attempts at opposition were overshadowed by the pressures to pass 

the harsh laws.  According to a survey taken the year the laws passed, a majority of respondents 

in Michigan viewed the drug problem as an increasing threat.  Milliken cited the threat of the 

state’s growing drug problem as creating a great need for the legislation.  Michigan was also 

receiving federal funding, along with federal directives, to help expand the punitive drug 

sentencing laws.  In granting federal funds to fight the drug war in Michigan, Dr. Jerome H. 

Jaffe, the director of the White House Special Action Office for Drug Abuse Prevention stated 

that “President Nixon has directed us to expand drug abuse treatment and has given us the dollars 

to do the job.”275  In the same press statement, Milliken said that his administration was 

“working closely with the Nixon administration to see to it that the entire range of drug 

prevention efforts,” would be put forth to fight the war on drugs.276    
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Thus, the lack of opposition minimized any risk of passing such punitive legislation, 

particularly when viewed in light of the fact that the federal government was leading the charge 

in passing similar legislation and in providing funding for Michigan’s legislation.  Even in the 

face of already overcrowded prisons, an economic recession, and crime rates that had been 

declining, the Michigan legislature and governor were able to pass the legislation with little 

apparent resistance.  The findings of the statistical analysis in Chapter 5 predict that the relative 

strictness of the state’s drug sentencing laws will be related to the level of diversity in the state as 

well as the extent to which descriptive representation exists in the state legislature, but the case 

of Michigan illustrates further complexities in the factors motivating the enactment of the initial 

harsh policies, as well as the subsequent reforms.   

At the beginning of Michigan’s war on drugs, it appears that the theories on partisan 

politics and the desire to address disparate sentencing outcomes for minority offenders were the 

main catalysts in the enactment of the original harsh policies.  This raises the question of how the 

politics changed over the years to allow a retreat from these policies.  As will be discussed 

below, the issue of disparate impacts for minority offenders was not resolved by the punitive 

policies, and in fact was exacerbated.  Therefore, with similar issues facing the state after the 

harsh policies had failed to achieve their goals, the political climate had to shift to allow the 

legislature to reverse course on a policy position that had been popular, specifically they had to 

reform drug sentencing laws without appearing to be weak on crime.   

Later Years in the War on Drugs and the Movement for Reform 
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 After years under this sentencing system critics began to realize that the goals of the 

system were not being met, and indeed new problems had arisen.  This sparked a movement for 

reform of the state’s drug sentencing practices.  This posed a potential problem for politicians 

who had supported and advocated for the initial punitive drug sentencing policies.  It was now 

necessary to retreat from the harsh policies and adopt the previously politically untenable 

position of advocating for reform.  It appears that legislators were able to accomplish this feat by 

relying on the support of public interest organizations, such as Families Against Mandatory 

Minimums (FAMM), which attempted to gain public support for reform, and by engaging a 

coalition for reform.  FAMM is a nonprofit, nonpartisan group that advocates for state and 

federal sentencing reform.  It is funded by taxpayers, families, inmates, law enforcement, 

lawyers, judges, criminal justice experts, and citizens.  This organization played a major role in 

Michigan’s efforts to reform the harsh policies of the War on Drugs. 

The reform movement urged that rather than require jail or prison sentences, for some, 

particularly nonviolent, offenders the state should eliminate mandatory minimum sentences and 

life probation for some offenses, eliminate mandatory stacking for convictions involving 

multiple felony offenses, and eliminate a section of the state’s constitution that guaranteed the 

rights of crime victims.277  The reform movement was lead by FAMM, along with a coalition of 

citizens and organizations, and their initial goal was reform of the ‘650 Lifer Law.’  FAMM and 

its supporters helped publicize the reform movement in a way that was palatable to the public 

and helped to sensitize the public to the need for reform.  This created circumstances in which 

politicians could take advantage of the work done by the public interest organizations, and join 

the movement for reform without appearing to be weak on crime.  It appears that regardless of 
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the factors of diversity and descriptive representation analyzed in Chapter 5, a confluence of 

other factors, lead by an alliance of citizens and public interest organizations, provided the 

catalyst for reform of Michigan’s drug sentencing laws.    

In 1998 Governor John Engler signed a bill amending the ‘650 Lifer Law,’ thereby 

eliminating the mandatory sentence of life without parole and providing parole eligibility to 

those sentenced under the law .278  This bill reduced mandatory minimum sentences to 15 to 20 

years for offenses which previously carried life sentences.279  Interestingly, therefore, the reforms 

to Michigan’s drug sentencing laws began under the leadership of a Republican governor.  By 

this time of course, the federal government was headed by Democratic President Bill Clinton, 

who also supported the War on Drugs and tough penalties for drug offenders. 

 More changes in sentencing policies came about in the early 2000s.  In 2002 

Representative Bill McConico, a Democrat, sponsored three bills that would reform drug 

sentencing in Michigan.  A leader in the Michigan legislature’s move to reform the drug 

sentencing laws, McConico represented two districts over the several years he was involved in 

the reforms.  From 2000 to 2002 he represented Michigan’s District 6, which was comprised of 

86% White, 8.9% Black, and 3.6% Latino constituents, with the remainder comprised of a very 

small percentage of other races.  From 2003 to 2006 he represented Michigan’s District 5, which 

was comprised of 76.7% White, 18.6% Black, and 3.6% Latino constituents.  The bills were co-

sponsored by a bi-partisan coalition, including Representative Larry Julian (Republican), 

Representative Mike Kowall (Republican), and Representative Artina Tinsley Hardman 
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(Democrat).280  Also joining the coalition in support of the bills were numerous organizations, 

including FAMM, the Prosecuting Attorneys Association of Michigan, the Michigan Association 

of Drug Court Professionals, the Michigan Judiciary Association, the Michigan Catholic 

Conference, the Detroit Branch of the NAACP, the Citizens Alliance on Prisons and Public 

Safety, Michigan’s Children, and the Michigan Association of Licensed Substance Abuse 

Professionals.  The Prosecuting Attorneys Association of Michigan president at the time 

remarked that they had made the improbable move of joining the movement for reform because 

they recognized the fact that effective drug policy would have to combine criminal justice 

strategies with drug treatment, incarceration for appropriate cases, and prevention in schools, 

businesses, and homes.281  This broad-based coalition proved to be crucial in politicians’ gaining 

support for the reforms without jeopardizing their reelection.   

Here we do see black legislators as well as the NAACP joining the coalition to enact less 

strict drug sentencing laws, which contradicts the findings in Chapter 5, which showed an 

increase in black legislators resulting in more strict drug sentencing laws.  However, at this point 

in Michigan’s War on Drugs there was no longer widespread support for the initial harsh 

policies.  While many believed that the initial laws would lead to a decrease in disparities for 

minorities, and black public figures had expressed support for the War on Drugs on the national 

level, by these later years it was clear that the policies had lead to even greater disparities, 

particularly for black offenders.  As a result, the departure from the findings in Chapter 5 is not 

surprising, particularly given the growing coalition in the movement for reform.   
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 The proposed bills, HB 5394, HB 5395, and HB 6510, would make drastic changes to the 

existing drug sentencing laws.  HB 5394 and HB 5395 addressed mandatory minimum 

sentencing laws.  They proposed to eliminate mandatory minimum sentences and lifetime 

probation for most drug offenses.  They would restore judicial discretion and allow judges to use 

the Michigan sentencing guidelines to impose sentences based on the facts of each case, rather 

than just on the drug weight.  They would replace lifetime probation for the lowest level drug 

offenses with a five year probationary period that is standard for other crimes.  The bills would 

allow consecutive sentences for delivery offenses, but eliminate mandatory consecutive 

sentences for simple possession.  They would also increase the guideline penalties for the most 

serious drug offenses.  Finally, these bills would create new sentencing ranges and drug amounts 

for each offense level over 50 grams, and would increase the penalties for delivery in a home 

where a minor child resides and for multiple offenses.282 

 The third proposed bill, HB 6510 addressed probation and parole.  This bill would 

replace lifetime probation with five year probation periods and allow the court to discharge 

current offenders from lifetime probation after they had successfully completed five years of 

probation.  It would also allow earlier parole eligibility for prisoner serving mandatory minimum 

and mandatory consecutive sentences under the ‘650 Lifer Law”.283 

In 2002, Governor John Engler signed these reforms to the mandatory minimum 

sentencing policies, which would take effect on March 1, 2003, in the form of Public Acts 665, 
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666, and 670.284  These policy reforms made sweeping changes to what were previously some of 

the most harsh drug war sentencing policies in the nation.285   

 The changes included new policies for those offenders who would be sentenced for drug 

offenses after March 1, 2003, including elimination of mandatory minimum sentences for 

controlled substance violations, establishment of a new schedule of sentencing guidelines based 

on revised amounts of drugs involved, the elimination of the sentence of lifetime probation, and 

changing the mandatory consecutive sentencing for drug offenses to permissive consecutive 

sentencing.286  The new acts also allowed judges discretion to depart below or above the 

sentencing guidelines for substantial and compelling reasons.  For offenders sentenced before 

March 1, 2003, the reforms allowed eligibility for earlier parole consideration for offenders 

currently serving mandatory drug sentences, including mandatory consecutive sentences, and 

would replace lifetime probation with a maximum five-year probation.  Probation officers would 

also have discretion to recommend discharge from probation for an offender who had served five 

years.287 

   Also in 2002, there was an attempt to get an initiative onto the ballot, which would have 

amended the state constitution to establish a commission to develop new sentencing guidelines 

for drug offenses and to appropriate funds for drug treatment programs.288  The amendment 

would have eliminated Michigan’s mandatory minimum sentences for drug offenses, mandated 

treatment rather than incarceration for many drug offenders, and given judges broader discretion 
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in sentencing drug offenders.289  This initiative failed to reach the ballot due to an inability to 

overcome technical problems.  Specifically, the initiative sought to add a section to the 

constitution where one already existed. 

 There will likely be more changes to Michigan’s laws as advocates for reform continue to 

fight for their cause.  Most recently the state expanded access to drug court by enabling circuit 

and district courts to develop adult drug courts and allowing family courts to create juvenile drug 

courts.  Senate Bill (SB) 998 establishes the state’s drug court structure and numerous other bills 

set out criteria for eligibility for diversion to the drug court program.290  There are also 

indications that Democratic State Representative Paul Condino will soon introduce another 

reform bill that would reclassify some non-violent felonies into misdemeanors and reduce 

penalties for other felonies.291 

The Influences on Change: Theories of the Underclass Do Not Hold 

Michigan State Legislature and Legislative Debates292: Little Concern for Minorities 
and Disparate Impacts 

 Although the arguments in favor of the harsh sentencing statutes passed in the beginning 

of the War on Drugs emphasized the disparities in sentences for minority and white offenders, 

the arguments in favor of reform essentially abandoned this language.  This may be one reason 

we see departures in the Michigan case from the findings presented in the statistical analysis in 

Chapter 5.  Advocates of reform invoked concerns over the financial consequences of housing 
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the offenders and the continued rates of recidivism.  One of the main arguments was that the 

mandatory minimum sentences had resulted in a dramatic increase in prison populations and the 

number of people on probation, causing a strain on the resources of the courts and the state’s 

Department of Corrections.293  One argument citing the fact that mandatory minimum sentences 

are not cost effective did devote one phrase to the fact that they also have a discriminate impact 

on minorities.294  Specifically, the House Fiscal Agency produced a report, titled “Eliminate 

Mandatory Minimums for Drug Sentences,” which presented the problems associated with 

mandatory minimum sentences stating, “critics believe the current system is not cost effective 

and has had a disproportionate impact on minorities.”295  This was not expanded upon and there 

was no mention of the fact that the statutes had also resulted in longer sentences for women 

offenders.  Therefore, it does not seem that the theories arguing that racial disparities in 

sentencing will prompt reforms aimed at reducing those disparities hold in this case. 

 The failure to invoke racial disparities in sentencing outcomes in advocating for reform 

was not due to a lack of such disparities.  As in New York, Michigan’s drug sentencing policies 

exacerbated the problem of racial disparities, rather than eliminate or even reduce it.  The 

following charts illustrate the disparities in the numbers of inmates incarcerated in Michigan 

based on race in 2000. 
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Figure 6 
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Figure 7 
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Figure 8 

 

 

 Although most did not mention racial disparities as an issue, in arguing for sentencing 

reform, some advocates did invoke language in favor of giving judges discretion to consider such 

factors as addiction, prior record, education, family support, and chances for successful 

rehabilitation (www.legislature.mi.gov).296  However, although the language regarding family 

and rehabilitation is often associated with the needs of women offenders, there was no specific 

mention of how women had been impacted by the sentencing statutes.  These advocates also 

mention that there are still disparities under the mandatory minimum sentencing scheme due to 
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the ability of prosecutors to exercise discretion in their charging decisions.  They do not, 

however, describe these disparities or mention whether they are based on race or gender.  These 

references to disparities as well as to social and demographic factors could serve as a proxy for 

diversity levels discussed in Chapter 5.  Minority populations are often associated with such 

social concerns, and the concern for these factors may be based on the level of diversity in the 

state, which according to the statistical analysis would indicate a move toward the less strict 

sentencing policies Michigan enacted at this time.   

There is evidence of one argument which pointed out the fact that there had been a 22.7% 

increase in drug offense incarceration for white offenders and a 335.7% increase in drug offense 

incarceration for African American offenders, but this statistic was cited in support of the 

argument that mandatory minimum sentences were not working as a deterrent, and that treatment 

would be more appropriate.297  This was not cited in support of any argument regarding the 

discriminate impact of mandatory minimum sentences on African American or female offenders.  

The argument was presented in a legislative analysis of the proposed amendments to the harsh 

laws, which sets forth the existing legislation, the proposed amendments, and the arguments for 

and against the new laws.298  The comment does, however, reinforce the fact that although most 

advocates were not talking about disparate impacts for racial minorities, these disparities did 

exist and they were sizeable.   

 Those who opposed sentencing reform at this point argued that removing the 

requirements of mandatory minimum sentencing and allowing for more judicial discretion would 

result in sentencing disparities across the state.  This concern, however, made no mention of 
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disparities based on race and gender.  Rather the opposition to reform wanted to avoid the 

possibility that sentences in one county may be systematically different from sentences in 

another county.299 

Crime and Incarceration Rates: The Beginning of Budget Concern, and a Reduction 
in Concern for Safety 

 Rather than invoking concerns about the disparate impacts the sentencing policies had on 

certain offender populations, advocates for reform emphasized the huge costs incurred by the 

state as a result of the increased rates of incarceration produced by the policies. Rates of arrest 

and incarceration exploded around the nation during the war on drugs.  The impact of harsh 

sentencing laws and the greater emphasis that has been placed on law enforcement has had a 

dramatic impact on the incarceration of Black offenders.  This has been the result of several 

policies, including the concentration of drug law enforcement in inner city areas, harsher 

sentencing policies – especially for crack cocaine, and the emphasis on law enforcement at the 

expense of prevention and treatment.300  Incarceration rates in Michigan, when divided along 

racial lines, are similar to those of the rest of the nation.  In 2001, the rate of incarceration per 

100,000 residents was 369 Whites and 2,247 Blacks.301  Nationally the rate of incarceration per 

100,000 residents was 366 Whites and 2,209 Blacks.  In 2006, Michigan had 67,132 inmates 

incarcerated in prisons and jails.302  Of that total number, the rate of incarceration per 100,000 

residents was 412 Whites, 2,262 Blacks, and 397 Hispanics. 

The years of the War on Drugs have not seen significant change in crime rates in 

Michigan.  In 1978, when the first of the harsh sentencing statutes were passed, the crime rate 
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per 100,000 residents was 577.2 for violent crimes and 5,016.9 for property crimes.303  In 1990 

the rate was 790.4 for violent crimes and 5,204.4 for property crimes.  In 2000 the rate was 555.0 

for violent crimes and 3,554.9 for property crimes.  In 2004 the rate was 492.2 for violent crimes 

and 3,066.1 for property crimes.  The following chart illustrates the overall crime rate in 

Michigan over this period of time relative to the overall crime rate in the New York.  The 

subsequent chart illustrates the expanding rate of incarceration in Michigan over this period of 

time. 
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Figure 10 

 

While rates for violent crimes have fluctuated over the years, rates for property crimes, 

including drug offenses, have steadily declined.  Despite this general decline in crime, the prison 

populations continue to grow.  This is probably a result of the fact that more people are 

incarcerated on drug offenses, and more of those incarcerated are serving longer sentences.  The 

theories which argue that incarceration and crime rates will coincide with the punitiveness of 

crime policy also do not appear to hold true in Michigan.  Throughout the war on drugs crime 

rates remained relatively stable, and so they cannot have been the catalyst for the initial punitive 

policies, or for their subsequent reform.  The incarceration rate does seem to have had an impact 

on the reforms however, in that the cost of incarceration became impossible to maintain, and lead 

to the need for reform.  The fact that the reform movement solidified around the needs of the 

state budget is not surprising, as most politicians and organizations are sensitive to issues of 

finance. 



189 
 

The Economic Costs of the War on Drugs 

Because arrest and incarceration rates for dug offenders in Michigan continue to create 

problems for the state budget, advocates for reform have used the budget crisis as a way to push 

for change.  According to one report, mandatory minimum sentencing policies caused 

corrections allocations in state budgets to increase faster than any other item during the 1990s.304  

This was a clear concern for Michigan’s legislature when it addressed the need for drug 

sentencing reform.  Those who argued in favor of reform cited the huge costs of incarcerating 

large numbers of drug offenders, most of them non-violent, rather than the ‘kingpins’ and dealers 

who were the original targets of the laws.305   

 The huge cost of incarceration incurred by the states has caused budget shortfalls in 

recent years.  States around the country have begun to respond to budget shortfalls by closing 

prisons and downsizing.  This is politically feasible due to the fact that closing prisons is not 

likely to result in a risk to public safety because the previous expansion in prisons was largely 

due to the incarceration of nonviolent offenders.306  Studies have shown that the public in most 

states approve of diverting nonviolent offenders from prison in order to reign in corrections 

costs.307  Sixty two percent of respondents in one poll agreed that the laws should be changed so 

that fewer nonviolent crimes are punishable by prison sentences.308  Seventy seven percent of 

respondents agreed that many people in prison are nonviolent drug addicts who should be in 

treatment programs rather than in prison.  Sixty one percent of respondents felt that mandatory 
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sentences are unfair.  In another poll, Californians were willing to cut spending on corrections to 

balance the state budget than any other state program.309   

 In Michigan the government made significant cuts to the state corrections budget, which 

most likely contributed to the success of efforts to reform sentencing policies.  In 2002 Michigan 

faced a general budget shortfall of $500 million dollars.310  At that time the state laid off 240 

prison employees as an effort to cut $55 million from the corrections budget.  Many of these 

employees were officers from the state’s maximum security facility at Jackson, which was closed 

as part of the budget cuts.  Throughout the entire corrections system Michigan eliminated 840 

corrections positions, although many officers may have subsequently gotten new positions due to 

the continually growing prison population.  As part of the budget cutting process the state closed 

numerous corrections facilities, reduced staff, and eliminated programs.  The cuts in Michigan’s 

corrections budget created a need to decrease the numbers of offenders entering the corrections 

system.  This likely encouraged policy makers to make changes to the state’s drug sentencing 

laws.   

Politics and Coalition-building: The Creation of a Critical Condition for Politically 
Tenable Reform 

 

 Despite the increasing momentum that made sentencing reform possible, there were still 

political battles over the issue, largely divided along partisan lines.  For example, Republican 

Senator William Van Regenmorter, who was the chairman of the Senate Judiciary Committee 

took a moderate stance on the issue.  Van Regenmorter served as the representative of 
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Michigan’s 55th legislative district in Ottowa County from 1982 to 1990, and the 74th legislative 

district from 2002 to 2006.  From 1990 to 2002, he served a senator of the 22nd district.  Ottowa 

County is located in the Grand Rapids-Wyoming, Michigan Metropolitan area, and at the time 

had a population of around 238,000, of which 91% were white, 1% were black, and 7% were 

Latino.311  The county is considered a stronghold for the Republican Party, and as such was a 

safe district for Van Regenmorter.   While Van Regenmorter joined the coalition for reform and 

wrote the 1998 reform bill, he stated that judges had sufficient discretion to depart from the 

sentencing guidelines and that no further reforms to Michigan’s drug sentencing policies were 

necessary.312  He further stated that although the legislature had reformed the sentencing laws, 

they were not getting soft on crime, but were getting smart on crime.313  So, although Senator 

Van Regenmorter joined the reform coalition, he attempted to keep his involvement politically 

tenable by indicating that he would not support further reform, and by attempting to maintain a 

tough on crime stance.    

 Some opponents of reform have attempted to make advocacy for reform a political 

hazard by scaring the public.  For instance, the head of the Michigan Sheriff’s Association said 

that increased leniency for nonviolent offenders could cause death or injury to citizens.314  An 

even more drastic attempt to create fear among the public was made by Michigan Attorney 

General Mike Cox, who said that such reforms to sentencing policy would make it easier for 

terrorists such as the 9/11 hijackers to commit crimes.315  A similar comment made by a County 

Executive in Michigan urged citizens to buy an Uzi to protect themselves from felons who would 
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be wandering the streets as a result of the proposed sentencing reforms.316  These comments were 

all made in opposition to reforms to Michigan’s sentencing policies beyond those that have been 

enacted to date. 

 The 2002 failed attempt to introduce a ballot initiative to amend Michigan’s constitution 

in an effort to reform the state’s drug policies was not only a victim of technical problems, but 

also of political ones.  The amendment was proposed in an election year, and was seen by 

supporters as a way to reform drug sentencing policies without requiring the legislature to appear 

weak on crime during an election year.317  Although the amendment was backed by a broad 

coalition, including prosecutors and opponents of the current policies, the House committee 

declined to vote on it before the election.   

 The ballot initiative may also have been a victim of the political maneuvering of 

Michigan’s governor at the time, John Engler.  In 2002 Governor Engler, a Republican, 

postponed a proposal for extending affordable health coverage to uninsured people in Michigan, 

and blamed this postponement on the proposed drug sentencing reform initiative.318  According 

to Engler, the drug reform initiative, if passed, would threaten his health coverage initiative due 

to the fact that the two would have to compete for funds.  Although neither initiative ended up on 

the ballot in 2002, the fact that Engler blamed the absence of the health coverage initiative on the 

potential presence of the drug reform initiative could have created public resistance to it.   

 Political issues have arisen not only around the necessity of reelection considerations, but 

also in the relationships between state and local officials.  In 2007, Michigan’s Democratic 

governor, Jennifer Granholm, proposed further reforms to state sentencing policies which would 
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make some felonies misdemeanors and reduce sentences on some offenses.  She faced opposition 

from a county sheriff who argued that her plan to reduce felonies, for which convicts serve time 

in state funded prisons, to misdemeanors, for which time is served in locally funded jails, was 

really an attempt to shift the cost of incarceration from the state to local county governments.319  

The governor did, however, have the support of the Department of Corrections, some judges, and 

a Democratic state legislature, which was controlled by the Republicans when she made a 

previous failed attempt to reform the policies. 

The political difficulties surrounding efforts for reform have largely been overcome 

because of the growing number of organizations willing to join the reform coalition.  The 

reforms to drug sentencing laws, and the changing rhetoric used to advocate for those changes, 

coincided with a change in public opinion regarding crime and drug sentencing.  A Vera Institute 

report includes comments from legislators regarding the costs of incarceration and sentencing 

reform, which are illustrative of the role that changes in public opinion played in the advocacy 

for reform.  According to the report, Representative McConico cited this factor as critical to his 

success in passing reform bills.320  McConico believes that the public in Michigan had a growing 

awareness of the costs associated with the high rates of incarceration and the fact that those costs 

came at the expense of other government spending and services.  McConico argued that “every 

community, not just the inner cities, is realizing that everything is being cut and they’re seeing 

corrections increasing or staying constant.”321  The shift in public opinion led to the election of a 
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large number of new state legislators who were sympathetic to sentencing reform, which was 

essential to building a bi-partisan coalition.322   

As public opinion began to shift, the momentum of change was compounded by 

organizations pushing for reform,323 and this encouraged further coalition building.  There was 

increased activity by victims’ rights groups, which contributed to continued change in public 

opinion.  In an effort to further secure the support of public opinion McConico developed a 

coalition of reform advocates that the public would trust.  A major part of this coalition was an 

effort, which proved successful, to gain bi-partisan support for the bills in the state legislature.  

Not only did McConico seek out Republican allies in the legislature, but he gained the support of 

legislators with law enforcement experience, such as former prosecuting attorneys and police 

officers.  He also sought, and gained, the support of professional groups such as the prosecutor’s 

association.  With the support of prosecuting attorneys and judges McConico and his coalition 

were able to gain the trust and support of the general public.  This allowed the bipartisan 

coalition in the legislature to pass sentencing reform legislation as part of an agreement on a 

package of bills without taking a huge political risk.324     

A further impetus for change within this growing coalition was the political pressure 

placed on the state to reform sentencing policy in the face of similar reforms in other states.  For 

example, in California 61% of the public voted in favor of treatment rather than incarceration for 

first time non-violent drug offenders.325  Those who backed the California initiative indicated 
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their intent to target drug sentencing policies in Michigan next, due to the fact that many people 

there are affected by the policy and the fact that Michigan has the initiative process.   

Ultimately the changes that have occurred in Michigan’s sentencing policies have been 

accomplished through the work of this bipartisan coalition of government officials, 

representatives of the criminal justice system, and the public, all of whom came to support 

sentencing reform after their experience with the harsh statutes, however direct or indirect.  This 

unlikely coalition was able to accomplish reform despite initial differences of opinion, and will 

probably be instrumental in any future reforms to Michigan’s drug sentencing policy. 

 Unlikely Members of the Reform Coalition 

 The pressure for reform intensified with the growth in the number of organizations that 

joined the coalition for reform.  The diversity of those organizations exemplified the wide-

ranging nature of the dissatisfaction with the harsh sentencing policies.  The nature of the 

coalition encouraged the public to support reform as they saw individuals and organizations they 

trusted join the movement.  

 As previously mentioned, the prosecutor’s association joined the coalition for reform.  

Additionally, individual prosecuting attorneys voiced their opposition to the harsh sentencing 

policies, lending support for the movement that would encourage more broad support among the 

public.  One prosecuting attorney stated that he was against mandatory minimum sentences and 

the strict sentencing policies because they too severely restricted the discretion of judges.326  He 

further stated that mandatory sentences are not a deterrent to potential drug offenders, effectively 

dismantling one of the strongest arguments for maintaining the harsh policies.   
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 Another surprising advocate for the reform movement is Michigan’s former governor 

William G. Milliken, who signed the original 1978 bill that created Michigan’s harsh policies.  In 

2002 Milliken wrote an editorial advocating reform of those policies.327  While justifying his 

1978 support of the policies as something he believed was the correct response to the state’s drug 

problem at the time, Milliken revealed that he had changed his stance due to the injustices that 

have occurred as a result of the policies, mostly in terms of disparate sentencing outcomes for 

minority offenders, and professed that he had come to believe that his initial signing of the bill 

had been a mistake.  He urged further reform and encouraged increased attention to the bills 

being proposed by Representative McConico at the time.  In advocating for reform he 

emphasized the broad coalition of supporters and the general public opinion.  He also invoked 

the budget crisis as a reason to support drug sentencing policy reform.  Although Milliken 

addressed his plea for support to the Michigan State legislature, the prominence of the editorial 

in a major Michigan newspaper surely caught the eye of large portions of the public.   

 Michigan’s Department of Corrections also contributed its voice to the move for reform.  

The Department of Corrections has expressed the need for long term solutions to the problem of 

overcrowded prisons, urging legislators to consider reforming drug sentencing policy rather than 

simply allocate money to build more prisons.328  Recently the Department of Corrections has 

gone further by proposing its own sentencing plan which would reduce disparities in sentences 

and save hundreds of millions of dollars in incarceration costs by keeping non-violent offenders 

out of prison.329   
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 Advocacy for reform came from outside the state as well as within.  On the East Coast, 

leaders of the National Conference of Catholic Bishops and the Coalition for Jubilee Clemency, 

two religious groups, called for reform of the harsh policies in favor of leniency and treatment.330  

In Washington D.C. in 1998 a Republican Senator from Michigan, Spencer Abraham, proposed a 

bill that would amend the federal Controlled Substance Act to narrow the sentencing gap 

between White and minority offenders.331  The proposed bill would decrease the amount of 

powder cocaine necessary to draw a mandatory minimum sentence to an amount closer to that 

necessary for crack cocaine to trigger a mandatory minimum sentence.  Although the bill was 

criticized by Democrats because it would result in higher rates of incarceration, it was a rare 

attempt by a Republican to achieve parity in sentencing for White and minority offenders.  The 

proposal, however, was viewed by many as an attempt to continue to appear tough on crime, 

rather than as a true attempt at reform.  A similar proposal was made by the U.S. Sentencing 

Commission in 1995, but was rejected by Congress and the White House.   

 Another source of pressure from outside the state, as well as within, is the judicial rulings 

on cases in Michigan, in other states, and in the United States Supreme Court.  In 1992 

Michigan’s Supreme Court ruled that a mandatory life sentence without parole for possession of 

more than a pound and a half of cocaine was unconstitutional because the sentence was 

extremely disproportionate to the crime and constituted cruel and unusual punishment.332  In 

reaching this conclusion, the Court stated, “the only fair conclusion that can be reached regarding 

the penalty at issue is that it constitutes an unduly disproportionate response to the serious 
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problems posed by drugs in our society.”333  This ruling came despite the fact that the previous 

year the United States Supreme Court ruled in a Michigan case that this law did not violate the 

United States Constitution’s ban on cruel and unusual punishment.334  The Court based this 

ruling in part on the fact that the Michigan constitution bans cruel or unusual punishment, while 

the United States Constitution bans cruel and unusual punishment, saying, “the Eighth 

Amendment contains no proportionality guarantee.”335   

A case in Washington State cast doubt on the validity of Michigan’s sentencing policies 

when the state’s Supreme Court ruled that a jury, but not a judge may lengthen prison sentences 

beyond those set out in sentencing guidelines.336  Although a Michigan court ruled that the case 

did not apply to that state’s drug sentencing policies because the minimum sentence is based on 

sentencing guidelines while the maximum is set by law, the case did raise additional questions 

and place renewed focus on the policies.337  Michigan’s sentencing policies survived judicial 

scrutiny, but may face future challenges, particularly because Supreme Court Justices William 

Rehnquist and Stephen Breyer have public criticized state laws that take sentencing decisions out 

of the hands of judges.338 

Efforts of Special Interest Groups to Influence Reform and Their Efforts to Frame the 
Issue 

 

There are a number of organizations involved in advocating for change in drug 

sentencing policy.  All of these advocated for a reduced reliance on incarceration and increased 
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judicial discretion and rehabilitation.  The advocacy of these organizations for reform made the 

coalition stronger and gave it a base upon which to effectively communicate the need for reform 

to the public.   

Organizations dedicated to changing drug sentencing or advocating for prisoners 
rights 

 There are a number of organizations that have been founded in response to the War on 

Drugs and as a backlash to the harsh sentencing statutes passed by most states.  These 

organizations are diverse, and are often made up of prisoners and their families, friends, and 

other supporters.  Many of these organizations also have formed in more recent years, as some 

changes have been made.  They advocate for further, more complete change in states that have 

made initial policy reversals, and for change in those that have not.  

 One of the major organizations that has formed in response to the War on Drugs is 

FAMM.  FAMM was instrumental in spearheading the effort to reform drug sentencing laws in 

Michigan.  This organization maintains a website with extensive information on its advocacy 

activities, the history of the War on Drugs and sentencing laws, and links to other relevant 

websites.339  FAMM uses many strategies in advocating for sentencing reform.  FAMM 

president, Julie Stewart, testified at a United States Sentencing Commission hearing on federal 

crack cocaine sentencing policy.  FAMM also provides information and education in the form of 

defining what it believes are the important issues in drug sentencing, why mandatory minimums 

should be changed, how they should be changed, and who serves mandatory minimums.  The site 

also provides background information for particular states and their responses to the War on 
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Drugs.  FAMM also participates in litigation campaigns in an effort to influence sentencing 

policy change.   

Another organization that has responded to the war on drugs is Citizens Alliance on 

Prisons & Public Spending (CAPPS).  CAPPS was also part of the coalition that advocated for 

drug sentencing reform in Michigan.  This organization attempts to put faces on the numbers that 

are endlessly discussed in relation to those incarcerated for drug offenses.340  CAPPS advocates 

by providing education and information on sentencing policy issues.  In particular, it focuses on 

the rapid growth in prison populations since the war on drugs was initiated, the expansion in 

numbers of people employed by prisons, and the increases in spending on corrections.   

In an interesting turn, the Michigan Crime Victims organization also maintains a website 

that includes information on the war on drugs and the effects on offenders.341  The organization 

questions the efficacy of the War on Drugs and indicates general disapproval of the harsh 

sentencing statutes.   

Politics and Coalition-Building as the Necessary Conditions for Reform 

Throughout the years of the war on drugs Michigan undertook some of the most drastic 

enactment and subsequent reforms to drug sentencing policy in the nation.  The state legislature 

initially passed extremely punitive policies that appeared to be consistent with theories posited in 

the political science literature discussed in Chapter 3.  Debates in the legislature focused on 

disparate sentencing outcomes for minority offenders and the possibility of reducing or 

eliminating those disparities by curtailing the discretion of judges to fashion an appropriate 

sentence for individual offenders.  Similarly, as the scope of the drug policy issue expanded from 
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the efforts of local public interest organizations to the floor of the state legislature, the 

complexities of the issue disappeared, and politicians were able to advocate for the policies and 

claim a tough-on-crime stance.   

During these initial years, however, some of the conventional theories on the enactment 

of the policies of the War on Drugs seem to break down.  For instance, there is little to no 

evidence that the harsh policies were enacted in an attempt to control the underclass in terms of 

minorities or the poor.  Similarly, theories claiming that Republicans are more likely to support 

punitive sentencing policies do not hold.  Members of both parties took a roll in advocating for 

the punitive policies, which allowed both parties to take credit for being tough on crime.  This 

created a circumstance in which legislators from both parties lost the edge in claiming to be most 

devoted to crime control.  As a result, it is likely that a tough-on-crime position became less 

necessary as a reelection tool.  This probably created the conditions under which members of 

both party could retreat from the tough policies without jeopardizing their chances for reelection. 

Thus, as hypothesized above, it is likely that the reforms were made possible by the fact 

that advocating a retreat from tough sentencing policies was no longer politically risky because it 

was the position of both parties.  During the years of reform, the state was run by Republican 

Governor Engler, while the state legislature was divided, with a majority of the state Senate 

being controlled by Republicans and a majority of the state House being controlled by 

Democrats.  Given this circumstance, politicians were open to the advocacy of a large number of 

other groups and organizations that had come to realize the failures of the punitive policies.  

Together, this coalition worked together to advocate for and accomplish reform without suffering 

electoral consequences.   
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Reform as the Inevitable Goal of the Coalition 

 The changes to drug sentencing policy in Michigan throughout the War on Drugs have 

been largely a result of the politics of coalition building.  The political maneuvering, however, 

has been more complex than the political science literature on crime policy and race and policy 

theorizes it should be.  While the literature would predict that such reform would come at the 

hands of the historically less punitive Democratic Party, the Michigan case demonstrates that 

reform was actually the result of a coalition of both political parties and many other political and 

social actors.  At the beginning of the War on Drugs it seems true enough that Michigan’s 

Republican government took the lead in enacting punitive sentencing policies.  Soon, however, 

legislators from both parties joined the call for a tough-on-crime stance and increasingly punitive 

sentencing policies for drug offenses.  This occurred at a time when the federal government was 

run by the Clinton administration, which had made clear its policy of support for the War on 

Drugs and its harsh sentencing laws.  This was also a time when the extent of publicity for the 

War on Drugs and the nation’s ‘drug problem’ had created great concern among the public, 

which in turn made them receptive to the punitive policies and to politicians who advocated for 

them. 

 After years of experience with these policies, however, it became increasingly clear to 

both the government and public interest organizations in Michigan that the punitive policies had 

not solved the problems they were intended to solve, and that they had created a new sort of 

problem for the state, primarily in terms of the state budget.  The cost of incarcerating offenders 

increased throughout the United States, as well as in Michigan.  The following charts illustrate 
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the increased costs of incarceration.  The first is a summary of national corrections expenditures 

by state, local, and federal government.  The second illustrates the corrections budget increases 

in Michigan as a percentage of the overall state budget, as well as illustrating the growth of 

Michigan’s prison population. 

Figure 11 
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Figure 12 

 

The need for reform posed the unique problem of politicians having to change their 

position on the drug sentencing policies without appearing to be weak on crime policy, and 

without jeopardizing their hopes of reelection.  This was accomplished by the formation of a 

coalition that was made possible by a confluence of circumstances. 

 One of those circumstances was the budget crisis that was created in part by the huge 

costs of incarceration incurred during the War on Drugs.  This caused all who depend on state 

funding to see the need for reform of some sort.  This forced politicians and other members of 

the coalition to use rhetoric for reform that would be acceptable to the public, but that would 

publicize the need for reform.  This rhetoric included the lack of funds for other important 
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programs, the need to provide treatment for offenders, and the low level of risk that release of 

non-violent offenders would pose.     

 Another important circumstance was the fact that the punitive policies of the War on 

Drugs did not solve the problems it set out to solve.  It had little to no impact on crime and 

recidivism rates, and offenders were serving lengthy sentences rather than receiving treatment.  

In light of the fact that the goals of the war on drugs were frustrated, along with the costs it had 

imposed, those who previously supported the policies were at a loss for reasons to continue in 

that support.   

 A final circumstance that contributed the ability of these diverse groups to form a 

coalition for reform was the concern raised for the offenders themselves.  The public interest 

organizations which contributed to the coalition did the most to publicize the harsh punishments 

that were doled out to many non-violent and low-level offenders.  These organizations included 

advocates on behalf of the offenders, but also on behalf of victims’ groups.  These groups made 

clear the trade off in terms of consequences for these offenders that was made at such high cost 

to the state.  They were able to personalize the offenders, which was essential to getting the 

public to accept the perceived risk of foregoing incarceration for such offenders. 

 In the end, it was a set of complementary circumstances that allowed for the formation of 

this diverse coalition for reform.  In turn, it was the broad-based coalition that made it politically 

feasible for members of the state legislature to advocate for reform, and to pass the necessary 

amendments without risking their chances for reelection.   

 What did not play a large role in reform was the huge disparate impact for minority 

offenders that resulted from the harsh policies.  At the beginning of Michigan’s War on Drugs 
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some advocates for the harsh policies cited racial disparities in sentencing outcomes as a reason 

for enacting policies that would ostensibly equalize sentencing outcomes.  Reducing judicial 

discretion and imposing mandatory minimum sentences was in part intended to result in 

consistent sentences for similarly situated offenders.  The outcome, however, was increased 

disparities in sentencing based on race.  Remarkably, just as occurred in New York, there was 

very little mention of these increased racial injustices in the advocacy for reform.   

 It is impossible to argue that those who advocated for reform were unaware of the 

increased racial disparities.  It is possible that the incarceration of minority offenders at numbers 

hugely disproportionate to their share of the population was so obvious an injustice that it was 

unnecessary for politicians to venture into potentially controversial territory by raising this as an 

issue and a cause for reform.  There were enough members of the coalition for reform and ample 

alternative issues to raise, in particular the state’s budget, that allowed politicians to advocate for 

reform without having to appear soft on crime and without having to raise the issue of racial 

disparity.   
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Chapter 8 

Race and Rhetoric in the De-Escalation of the War on Drugs 

In examining what is causing the de-escalation of state drug sentencing policies it is 

important to note what is not causing de-escalation.  It is likely that the causes of de-escalation 

are not the reverse of the causes of escalation.  There is no decrease in drug arrest/conviction 

rates that has caused a concurrent decrease in the perceived need for strict punishment.  Nor does 

there appear to be reduced concern among the public or legislative officials about drug crimes or 

drug use and their attendant consequences.  Similarly, it does not appear that newly elected 

Democrats or changes in party control of state legislatures and governorships have led to de-

escalation in punishment policies; nor does it appear that maintenance of the political status quo 

is a controlling factor in states that have not amended their strict policies.   

There is no evidence that declining minority populations have led to de-escalation of 

punishment policies.  There is also no evidence to suggest that states feel that incarcerating large 

portions of their minority populations has reduced the perceived threat posed by those 

populations, leading to a reduced need for punitive policies.  However, it is possible that the 

activities of public interest organizations which have publicized the disparate and unjust impacts 

on minorities of the punitive policies have impacted the movement for reform and de-escalation 

of punishment – but there is a lack of evidence for this.  

What, then, is causing de-escalation?  The cause of de-escalation appears to be largely related 

to money.  States with punitive drug sentencing policies have experienced huge increases in 

incarceration rates.  The increased rates of incarceration have coincided with, and are in part the 

cause of, budget shortfalls.  Budget concerns are cited as creating the need for amendment of the 
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policies, in the direction of de-escalation of punishment, thereby reducing levels of incarceration 

and the strain on state budgets.   

The emphasis on state budgets as a catalyst for reform of drug sentencing laws raises the 

question of what will happen when state budgets recover.  As the effects of the more lenient 

sentencing policies manifest themselves in reduced incarceration costs, it is likely that state 

budgets will recover.  Additional economic factors outside of those discussed here may also lead 

to more stable state budgets.  Will the revival of state budgets in turn lead to a return to the 

punitive sentencing policies of the War on Drugs?   

I predict that this would not be the case for several reasons.  First, although the budget crisis 

was a big catalyst for reform, and certainly the most visible or explicit reason, there were other 

factors in play, as discussed in this dissertation.  The issue of racial disparities in rates of 

incarceration has not gone away as a result of the policy shifts.  Although rates of incarceration 

will decrease overall, the issue of racial injustices has not been addressed, particularly due to the 

fact that the issue was raised only implicitly and never explicitly addressed or resolved during 

the move toward reform.   

A return to the punitive policies of the War on Drugs would lead to a repeated exacerbation 

of racially disparate sentences.  This, however, could lead to an interesting turn of events for 

politicians wishing to address the issue of racial disparities.  While politicians were able to avoid 

the issue of race in favor of citing the budget as a reason for reform, if the budget crisis were 

resolved and the punitive policies were restored, circumstances could be created where 

politicians would be forced to explicitly raise the issue of racial disparities in drug sentencing 

and the criminal justice system in general.  Although I don’t predict a return to the punitive 



209 
 

policies, it would be interesting to observe the impact such a shift would have on the discussion 

of race in the criminal justice system. 

Additionally, it is likely that a return to the punitive policies of the War on Drugs would lead 

to a return of the attendant budget woes.  The policy shifts lead to decreased incarceration rates, 

which aided in the budget crisis as costs of incarceration subsided.  If states decide to shift their 

policies to again be more punitive and to favor incarceration for drug offenders, the rates of 

incarceration will again increase, and the cost will increase.  This would potentially put the states 

back where they began with huge incarceration costs devastating their budgets.   

Finally, it appears that, at least in the states that have amended their drug war policies, there 

has been a larger philosophical trend against the punitive policies of the War on Drugs.  There 

has been some recognition that the War on Drugs has not been successful.  Although the federal 

government and many states continue to prosecute the War on Drugs, many have admitted that 

the punitive policies have not accomplished their intended goals.  As a result, during the move to 

reform the punitive sentencing policies, many advocated for alternatives to incarceration, 

including drug treatment.  Even if the state budgets recovered enough to allow for a return to the 

punitive policies, it is likely that those who advocated for alternatives to incarceration would 

continue to support such alternatives. 

The budget crisis influenced not only legislators in their call for reform, but also an important 

lobby – the department of corrections and prison guard unions.  The department of corrections 

ended up playing an interesting role in the movement for reform.  Prison guards were on the 

front lines of the implementation of the strict policies of the War on Drugs.  They experienced 

first hand the realities of the explosion of the prison populations.   
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On one hand, this potentially provided prison guards and officials with job security and even 

growth.  On the other, the strain on state budgets made it impossible for states to fund enough 

new prisons and guards to meet the demand.  In the end, the department of corrections and prison 

guard unions joined in the call for reform, advocating for alternatives to prison for drug offenders 

as a way to reduce the influx of inmates.  Although this lead to closures of some prisons that had 

been opened to accommodate drug offenders, this was preferable to the severe overcrowding 

prisons were dealing with under the policies of the War on Drugs.        

Although the budget crisis experienced by the states and recognition of the injustices 

perpetrated on racial minorities were two main reasons for change, it is unlikely that these were 

the only factors.  This raises some interesting questions.  Given what we know about how 

politically safe it is to advocate a tough-on-crime position, why are some politicians advocating 

for amendment of the policies apparently without incurring political costs?  Is it because running 

on budget/finances (saving the voter money) is just as strong?  Given that it seems rational to 

amend punitive policies based on financial hard times, why aren’t all states doing this?  In light 

of the undeniable impacts that punitive policies have had on racial minorities, and the inherently 

racial nature of the issue, how do states use, or avoid using, racial language (either explicit or 

implicit) to address the options of maintaining punishment policies, or repealing them? 

 This study explores and attempts to provide answers about the institutional staying power 

of the politics surrounding mandatory minimums.  It could have important implications for the 

study of the politics of criminal justice in general, and the politics of the War on Drugs and 

mandatory minimums in particular.  It provides a rich analysis of state-level policy change by 

focusing on a policy area, drug sentencing policy, which has varied across the states over a 

significant period of time.  While the existing political science literature theorizes about the 
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escalation of the War on Drugs and the imposition of mandatory minimums, these theories are 

limited to identifying individual causal factors that came into play when states passed mandatory 

minimum legislation.  This dissertation investigates the more complex and nuanced interplay of 

factors that influenced the de-escalation of the War on Drugs. 

 The possible implications of the findings in this study could be groundbreaking and far-

reaching.  The analysis here is confined to the mandatory minimum policies of the War on 

Drugs, but they could have import for many policy areas in the American political arena.  The 

findings shed light on the persistent nature of discrimination in our criminal justice system.  It is 

well known that mandatory minimums and other criminal justice policies have had 

disproportionate impacts on racial minorities.  I demonstrate that the move to amend mandatory 

minimum policies was not an attack on racism in the criminal justice system, but rather a product 

of necessity given the huge costs of incarceration states faced as a result of the policies.  

Although minorities may benefit from the move away from mandatory minimums, the politics of 

the amendments was consistent with the politics, including race-targeted politics, of the 

escalation of the War on Drugs.     

 The de-escalation of the War on Drugs has not been a change in our racial system, nor 

has it been an attack on discrimination in the criminal justice process.  Instead, it has 

demonstrated the staying power of the racialized nature of the American carceral state.  This 

institutional staying power is reinforced by politicians’ willingness to use colorblind language, 

rather than raise the issue of the racial injustice inherent in the process they are legislating. 

 The fact that politicians and others advocating for various drug war policies rarely 

explicitly raise the issue of discriminate sentences for racial minorities might lead some to 
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conclude that race is actually not a motivating factor behind changes to those policies.  However, 

this conclusion would be short sighted given the persistent nature of race based disparities in 

sentencing outcomes.  Racial disparities in sentencing have plagued the American criminal 

justice system since its inception.   

It is difficult to discern whether these disparities are an intended consequence of criminal 

justice policies, or whether they are an unfortunate byproduct of the decision making process that 

occurs in any given criminal case.  Are sentencing policies enacted in order to cause racial 

disparities?  Or are disparities an effect of the discretion our system invests in different actors, 

such as prosecuting attorneys and judges?  Answering these questions would require imprecise 

speculation about the motives behind decisions made by politicians, attorneys, judges, and 

others.  What is clear, however, is that racial disparities in sentencing exist at such overwhelming 

rates that they cannot be ignored, and simply cannot be discounted as a factor in the move to 

reform the sentencing policies of the War on Drugs. 

It is also possible that the failure to explicitly raise the issue of racial disparity when 

advocating for reform of the policies was a strategy to allow benefits for minority offenders 

without having to discuss them in these terms.  Race and discrimination are issues that many 

prefer not to discuss, and there is a definite reluctance on the part of politicians to accuse others 

of having taken actions, and enacted policies that have had a discriminatory effect.  As such, 

politicians who advocated for reform of the sentencing policies did not wish to raise the 

discriminatory impact of those policies, and therefore only implicitly addressed the issue if they 

addressed it at all.  Ultimately, because reform of the policies would benefit all drug offenders, 

including minorities, it was not necessary to raise the thorny issue of race.  This strategic 

calculation allowed politicians concerned about racial discrimination to push for policies that 
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would benefit minorities without having to wade into the risky conversation about race and 

discrimination. 

The shift in drug war policy toward more lenient alternatives to prison has not eradicated 

the problem of racial minorities serving longer sentences than white offenders.  This is because, 

although racial disparities in sentencing increased dramatically under the policies of the War on 

Drugs, these disparities are not solely a characteristic of sentencing under those policies.  These 

disparities have always existed in criminal sentencing outcomes, and are likely to continue unless 

there is an effort made to explicitly address and resolve the issue. 

As discussed in this dissertation, some of the drug war policy shifts can be attributed to 

increasing descriptive representation for the minority offenders who suffer the disparate impacts 

of the strict sentencing policies.  However, the inconsistent findings regarding descriptive 

representation raise further questions.  Recall that an increase in blacks in state legislatures lead 

to more strict drug sentencing policies, while an increase in Latinos in state legislatures lead to 

less strict drug sentencing policies.  It is possible that these inconsistent findings are a result of 

differing levels of support for drug war policies among blacks and Latinos, but they could be a 

result of the relatively low numbers of blacks and Latinos who have been elected to state 

legislatures.  In order for black and Latino legislators to have a real impact on drug sentencing 

policies they may need to have larger numbers in the legislatures.  At present blacks and Latinos 

do not constitute a large enough voting block to provide a form of descriptive representation that 

would allow for such major policy amendments.  Instead they must rely on their ability to 

persuade other legislators to support their favored policies.   
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This issue is exacerbated by the time period studied in this dissertation, with the 50 state 

empirical chapter analyzing data only until 2002.  Updated data may allow for a more accurate 

study of the effects of descriptive representation on policy shifts in the War on Drugs.  If more 

recent data were available we might find more consistent effects of descriptive representation.  

The Latino population in particular has been growing rapidly and will continue to do so.  As 

such, there are likely more Latino legislators in many states, which could lead to more 

pronounced evidence of descriptive representation.   

Additionally, it is likely that black legislators have begun to withdraw their support for 

the strict sentencing policies of the War on Drugs.  While many black leaders originally 

supported the policies of the War on Drugs as a way to eradicate drug use and related crime from 

their communities, this support is likely to have waned in light of the disparate impact blacks 

have experienced as a result of the policies.  Therefore, increased descriptive representation for 

blacks in state legislatures may now be leading to less strict drug sentencing policies rather than 

the more strict policies discussed in this dissertation.  As such, a future study with updated data 

will provide a more complete and accurate picture of the effects of descriptive representation in 

the policy shifts in the War on Drugs. 

 These findings are important contributions to the literature, but they are particularly 

relevant at this time in American history.  Such findings about the persistent racialized nature of 

our institutions are astounding in a time when the racial composition of the nation is changing at 

a rapid rate.  Current and projected rates of immigration will continue to change the population 

and will make racism and racial considerations in policymaking increasingly relevant.  Further, it 

will be important to recognize the continued racial underpinnings of our policymaking processes, 
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in light of the fact that we have just elected the first black President of the United States, all 

while incarcerating millions of black citizens. 

In this study I address the question of why some states have amended their harsh 

mandatory minimum sentencing laws of the War on Drugs.  The existing literature addressing 

criminal justice policy, including sentencing policy, posits that a number of factors influence 

such policy, including political party competition, crime trends, and race.  I find, however, that 

the literature paints a simplistic picture that does not address the nuances and complexities that 

influence the politics of crime, and particularly drug sentencing, policy.  With this study I 

demonstrate that the dramatic financial costs, as well as latent race issues, play the largest role in 

determining whether a state maintains harsh sentencing policies or amends those policies to 

reduce prison sentences and introduce alternatives to prison.   

 Historically criminal drug laws have been related to a large extent to fear of and attempts 

to control particular portions of the population.  In most instances, efforts to change criminal 

laws have resulted in policies that are more punitive rather than less.  Long before criminal drug 

policies were referred to as the War on Drugs, drug use and related behaviors were criminalized 

primarily as a way to address new races or ethnic groups that were arriving in and growing in the 

United States.  Criminalization of opium use was a response to the perceived threat posed by a 

growing Chinese population on the West coast.  Criminalization of marijuana use began largely 

as an attempt to control the growing Latino population, initially in the southwest and more 

recently in other parts of the country.   

 In the late 1960s drug crime legislation experienced a period of rejuvenation, partly in 

response to the hippie culture and associated fears of drug use and belief in a corresponding loss 
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of morality.  At this point legislators, initially at the federal level, fueled the growing fear among 

the population about drugs and their potential relationship to crime and general immorality.  The 

hippie movement and its connection to college campuses sparked the fear that drugs and crime 

would spread to all parts of the country, including wealthy communities, rather than remain 

confined to urban, primarily poor and minority, communities.   

 Since that time criminal laws punishing drug offenses have multiplied and become 

increasingly harsh, culminating in policies such as mandatory minimum sentences for many 

offenses, three strikes laws, and truth in sentencing laws.  Despite the fact that many states are 

facing huge budget strains as a result of the policies and associated costs of incarcerating 

increasingly large numbers of offenders, most states have maintained these policies.  In the face 

of financial woes and mounting evidence of a large disparate impact of the policies on racial 

minorities, most legislators find it politically safe to continue to advocate for tough on crime 

policies.  Those legislators who advocate for change suggest reform of drug sentencing policies 

as a way of reducing the budget shortfalls, but very few mention the gross injustices experienced 

by racial minorities as a justification for reform of the policies.   

 Nevertheless, these two factors – money and race – appear to be the motivation behind 

reforms that have occurred in some states.  While it remains politically expedient to be tough on 

crime, the financial strain and racial disparities resulting from the sentencing policies of the War 

on Drugs have forced many legislators to reconsider those policies and to vote for change.  

However, legislators are willing to raise finances in their advocacy for reform, but they are less 

willing to discuss racial disparities in sentencing outcomes as a result of the policies.  Drawing 

attention to a financial crisis, and raising awareness of other policy areas that face shortfalls due 

to the costs of incarceration, is a surefire way to convince the public that change is necessary.  
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On the other hand, drawing attention to the fact that minorities have suffered disproportionately 

as a result of the policies is not as popular.  Is this because legislators don’t care that racial 

minorities are treated unfairly?  Is it because the public doesn’t care?  The public is not receptive 

to the idea that some drug offenders, particularly minority offenders, are treated unfairly.  The 

public is also unlikely to embrace policies that would be more lenient on drug offenders, even 

those who have been treated unfairly.   

 Throughout the history of the criminalization and punishment of drug use and sales, the 

public has been consistently supportive of the increasingly punitive policies.  In general, 

Americans have favored punishment for criminals, rather than less restrictive alternatives, such 

as rehabilitation or community service.  This punitive attitude has persisted throughout 

America’s history, and has corresponded to a general dislike of programs like welfare.  It is 

likely that this attitude stems from the basic values upon which this country was founded, such as 

individual independence, hard work, and accountability.  Americans feel that they work hard for 

what they have, they pay their share of taxes, and they should not be required to supplement 

services for other Americans who have not fulfilled their personal responsibilities.  Similarly, 

Americans feel that they are capable of abiding by the laws passed by the legislatures, and all 

other citizens should be able to do the same.  If they can’t, they should be punished.   Legislators 

respond to our society’s desire to punish.  One result is the punitive sentencing policies of the 

War on Drugs. 
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Appendix A 

 

STATE OF MICHIGAN 

91ST LEGISLATURE 

REGULAR SESSION OF 2002 

Introduced by Reps. McConico, Julian, Kowall and Hardman 

Reps. Adamini, Bogardus, Bovin, Rich Brown, Clark, Clarke, DeRossett, DeWeese, Drolet, Durhal, 

Garza, George, Hale, Howell, Jamnick, Kolb, Kooiman, Lemmons, Lipsey, Minore, Murphy, Palmer, 

Phillips, Quarles, Reeves, Rison, Thomas, Whitmer, Williams and Zelenko named co-sponsors 

ENROLLED HOUSE BILL No. 5394 
AN ACT to amend 1978 PA 368, entitled “An act to protect and promote the public health; to codify, revise, 

consolidate, classify, and add to the laws relating to public health; to provide for the prevention and control of diseases 
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and disabilities; to provide for the classification, administration, regulation, financing, and maintenance of personal, 

environmental, and other health services and activities; to create or continue, and prescribe the powers and duties of, 

departments, boards, commissions, councils, committees, task forces, and other agencies; to prescribe the powers and 

duties of governmental entities and officials; to regulate occupations, facilities, and agencies affecting the public health; 

to regulate health maintenance organizations and certain third party administrators and insurers; to provide for the 

imposition of a regulatory fee; to promote the efficient and economical delivery of health care services, to provide for 

the appropriate utilization of health care facilities and services, and to provide for the closure of hospitals or 

consolidation of hospitals or services; to provide for the collection and use of data and information; to provide for the 

transfer of property; to provide certain immunity from liability; to regulate and prohibit the sale and offering for sale 

of drug paraphernalia under certain circumstances; to provide for the implementation of federal law; to provide for 

penalties and remedies; to provide for sanctions for violations of this act and local ordinances; to provide for an 

appropriation and supplements; to repeal certain acts and parts of acts; to repeal certain parts of this act; and to repeal 

certain parts of this act on specific dates,” by amending sections 7401 and 7403 (MCL 333.7401 and 333.7403), as 

amended by 2001 PA 236. 

The People of the State of Michigan enact: 

Sec. 7401. (1) Except as authorized by this article, a person shall not manufacture, create, deliver, or possess with 

intent to manufacture, create, or deliver a controlled substance, a prescription form, or a counterfeit prescription form. 

A practitioner licensed by the administrator under this article shall not dispense, prescribe, or administer a controlled 

substance for other than legitimate and professionally recognized therapeutic or scientific purposes or outside the scope 

of practice of the practitioner, licensee, or applicant. 

(2) A person who violates this section as to: 

(a) A controlled substance classified in schedule 1 or 2 that is a narcotic drug or a drug described in section 

7214(a)(iv) and: 

(i) Which is in an amount of 1,000 grams or more of any mixture containing that substance is guilty of a felony 

punishable by imprisonment for life or any term of years or a fine of not more than $1,000,000.00, or both. 

(348) 

Act No. 665 

Public Acts of 2002 

Approved by the Governor 
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December 25, 2002 

Filed with the Secretary of State 

December 26, 2002 

EFFECTIVE DATE: March 1, 2003 

(ii) Which is in an amount of 450 grams or more, but less than 1,000 grams, of any mixture containing that substance 

is guilty of a felony and punishable by imprisonment for not more than 30 years or a fine of not more than $500,000.00, 

or both. 

(iii) Which is in an amount of 50 grams or more, but less than 450 grams, of any mixture containing that substance 

is guilty of a felony punishable by imprisonment for not more than 20 years or a fine of not more than $250,000.00, or 

both. 

(iv) Which is in an amount less than 50 grams, of any mixture containing that substance is guilty of a felony 

punishable by imprisonment for not more than 20 years or a fine of not more than $25,000.00, or both. 

(b) Either of the following: 

(i) A substance described in section 7214(c)(ii) is guilty of a felony punishable by imprisonment for not more than 

20 years or a fine of not more than $25,000.00, or both. 

(ii) Any other controlled substance classified in schedule 1, 2, or 3, except marihuana is guilty of a felony punishable 

by imprisonment for not more than 7 years or a fine of not more than $10,000.00, or both. 

(c) A substance classified in schedule 4 is guilty of a felony punishable by imprisonment for not more than 4 years 

or a fine of not more than $2,000.00, or both. 

(d) Marihuana or a mixture containing marihuana is guilty of a felony punishable as follows: 

(i) If the amount is 45 kilograms or more, or 200 plants or more, by imprisonment for not more than 15 years or a 

fine of not more than $10,000,000.00, or both. 

(ii) If the amount is 5 kilograms or more but less than 45 kilograms, or 20 plants or more but fewer than 200 plants, 

by imprisonment for not more than 7 years or a fine of not more than $500,000.00, or both. 

(iii) If the amount is less than 5 kilograms or fewer than 20 plants, by imprisonment for not more than 4 years or a 

fine of not more than $20,000.00, or both. 

(e) A substance classified in schedule 5 is guilty of a felony punishable by imprisonment for not more than 2 years 

or a fine of not more than $2,000.00, or both. 

(f) A prescription form or a counterfeit prescription form is guilty of a felony punishable by imprisonment for not 
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more than 7 years or a fine of not more than $5,000.00, or both. 

(3) A term of imprisonment imposed under subsection (2)(a) may be imposed to run consecutively with any term of 

imprisonment imposed for the commission of another felony. 

(4) If an individual was sentenced to lifetime probation under subsection (2)(a)(iv) before the effective date of the 

amendatory act that added this subsection and the individual has served 5 or more years of that probationary period, 

the probation officer for that individual may recommend to the court that the court discharge the individual from 

probation. If an individual’s probation officer does not recommend discharge as provided in this subsection, with notice 

to the prosecutor, the individual may petition the court seeking resentencing under the court rules. The court may 

discharge an individual from probation as provided in this subsection. An individual may file more than 1 motion seeking 

resentencing under this subsection. 

(5) As used in this section, “plant” means a marihuana plant that has produced cotyledons or a cutting of a marihuana 

plant that has produced cotyledons. 

Sec. 7403. (1) A person shall not knowingly or intentionally possess a controlled substance, a controlled substance 

analogue, or a prescription form unless the controlled substance, controlled substance analogue, or prescription form 

was obtained directly from, or pursuant to, a valid prescription or order of a practitioner while acting in the course of 

the practitioner’s professional practice, or except as otherwise authorized by this article. 

(2) A person who violates this section as to: 

(a) A controlled substance classified in schedule 1 or 2 that is a narcotic drug or a drug described in section 

7214(a)(iv), and: 

(i) Which is in an amount of 1,000 grams or more of any mixture containing that substance is guilty of a felony 

punishable by imprisonment for life or any term of years or a fine of not more than $1,000,000.00, or both. 

(ii) Which is in an amount of 450 grams or more, but less than 1,000 grams, of any mixture containing that substance 

is guilty of a felony punishable by imprisonment for not more than 30 years or a fine of not more than $500,000.00, or 

both. 

(iii) Which is in an amount of 50 grams or more, but less than 450 grams, of any mixture containing that substance 

is guilty of a felony punishable by imprisonment for not more than 20 years or a fine of not more than $250,000.00, or 

both. 

(iv) Which is in an amount of 25 grams or more, but less than 50 grams of any mixture containing that substance is 

guilty of a felony punishable by imprisonment for not more than 4 years or a fine of not more than $25,000.00, or both. 



226 
 

2 

3 

(v) Which is in an amount less than 25 grams of any mixture containing that substance is guilty of a felony punishable 

by imprisonment for not more than 4 years or a fine of not more than $25,000.00, or both. 

(b) Either of the following: 

(i) A substance described in section 7214(c)(ii) is guilty of a felony punishable by imprisonment for not more than 

10 years or a fine of not more than $15,000.00, or both. 

(ii) A controlled substance classified in schedule 1, 2, 3, or 4, except a controlled substance for which a penalty is 

prescribed in subdivision (a), (b)(i), (c), or (d), or a controlled substance analogue is guilty of a felony punishable by 

imprisonment for not more than 2 years or a fine of not more than $2,000.00, or both. 

(c) Lysergic acid diethylamide, peyote, mescaline, dimethyltryptamine, psilocyn, psilocybin, or a controlled substance 

classified in schedule 5 is guilty of a misdemeanor punishable by imprisonment for not more than 1 year or a fine of not 

more than $2,000.00, or both. 

(d) Marihuana is guilty of a misdemeanor punishable by imprisonment for not more than 1 year or a fine of not more 

than $2,000.00, or both. 

(e) A prescription form is guilty of a misdemeanor punishable by imprisonment for not more than 1 year or a fine of 

not more than $1,000.00, or both. 

(3) If an individual was sentenced to lifetime probation under subsection (2)(a)(iv) before the effective date of the 

amendatory act that added this subsection and the individual has served 5 or more years of that probationary period, 

the probation officer for that individual may recommend to the court that the court discharge the individual from 

probation. If an individual’s probation officer does not recommend discharge as provided in this subsection, with notice 

to the prosecutor, the individual may petition the court seeking resentencing under the court rules. The court may 

discharge an individual from probation as provided in this subsection. An individual may file more than 1 motion seeking 

resentencing under this subsection. 

Enacting section 1. This amendatory act takes effect March 1, 2003. 

Enacting section 2. This amendatory act does not take effect unless all of the following bills of the 91st Legislature 

are enacted into law: 

(a) House Bill No. 5395. 

(b) House Bill No. 6510. 
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This act is ordered to take immediate effect. 

Clerk of the House of Representatives. 

Secretary of the Senate. 

Approved 

Governor. 

 

 

 

 

 

 

 

 

 

STATE OF MICHIGAN 

91ST LEGISLATURE 

REGULAR SESSION OF 2002 

Introduced by Reps. McConico, Kowall, Julian and Hardman 

Reps. Adamini, Bogardus, Bovin, Rich Brown, Clark, Clarke, Daniels, DeWeese, Drolet, Durhal, Garza, 

George, Hale, Hansen, Howell, Jacobs, Kolb, Kooiman, Lemmons, Lipsey, Minore, Murphy, Palmer, 

Phillips, Reeves, Rison, Thomas, Voorhees, Waters, Whitmer, Williams and Zelenko named co-sponsors 

ENROLLED HOUSE BILL No. 5395 
AN ACT to amend 1927 PA 175, entitled “An act to revise, consolidate, and codify the laws relating to criminal 

procedure and to define the jurisdiction, powers, and duties of courts, judges, and other officers of the court under the 
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provisions of this act; to provide laws relative to the rights of persons accused of criminal offenses and ordinance 

violations; to provide for the arrest of persons charged with or suspected of criminal offenses and ordinance violations; 

to provide for bail of persons arrested for or accused of criminal offenses and ordinance violations; to provide for the 

examination of persons accused of criminal offenses; to regulate the procedure relative to grand juries, indictments, 

informations, and proceedings before trial; to provide for trials of persons complained of or indicted for criminal offenses 

and ordinance violations and to provide for the procedure in those trials; to provide for judgments and sentences of 

persons convicted of criminal offenses and ordinance violations; to establish a sentencing commission and to prescribe 

its powers and duties; to provide for procedure relating to new trials and appeals in criminal and ordinance violation 

cases; to provide a uniform system of probation throughout this state and the appointment of probation officers; to 

prescribe the powers, duties, and compensation of probation officers; to provide penalties for the violation of the duties 

of probation officers; to provide for procedure governing proceedings to prevent crime and proceedings for the 

discovery of crime; to provide for fees of officers, witnesses, and others in criminal and ordinance violation cases; to set 

forth miscellaneous provisions as to criminal procedure in certain cases; to provide penalties for the violation of certain 

provisions of this act; and to repeal all acts and parts of acts inconsistent with or contravening any of the provisions of 

this act,” by amending section 34 of chapter IX, sections 1 and 2 of chapter XI, and sections 13m, 43, 45, and 57 of 

chapter XVII (MCL 769.34, 771.1, 771.2, 777.13m, 777.43, 777.45, and 777.57), section 34 of chapter IX and section 43 of 

chapter XVII as amended by 2000 PA 279, section 1 of chapter XI as amended by 2002 PA 483, section 2 of chapter XI 

as amended by 1998 PA 520, section 13m of chapter XVII as added by 2002 PA 30, section 45 of chapter XVII as added 

by 1998 PA 317, and section 57 of chapter XVII as amended by 1999 PA 227. 

The People of the State of Michigan enact: 

CHAPTER IX 

Sec. 34. (1) The sentencing guidelines promulgated by order of the Michigan supreme court do not apply to felonies 

enumerated in part 2 of chapter XVII committed on or after January 1, 1999. 

(350) 

Act No. 666 

Public Acts of 2002 

Approved by the Governor 

December 25, 2002 

Filed with the Secretary of State 
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December 26, 2002 

EFFECTIVE DATE: March 1, 2003 

(2) Except as otherwise provided in this subsection or for a departure from the appropriate minimum sentence range 

provided for under subsection (3), the minimum sentence imposed by a court of this state for a felony enumerated in 

part 2 of chapter XVII committed on or after January 1, 1999 shall be within the appropriate sentence range under the 

version of those sentencing guidelines in effect on the date the crime was committed. Both of the following apply to 

minimum sentences under this subsection: 

(a) If a statute mandates a minimum sentence for an individual sentenced to the jurisdiction of the department of 

corrections, the court shall impose sentence in accordance with that statute. Imposing a mandatory minimum sentence 

is not a departure under this section. If a statute mandates a minimum sentence for an individual sentenced to the 

jurisdiction of the department of corrections and the statute authorizes the sentencing judge to depart from that 

minimum sentence, imposing a sentence that exceeds the recommended sentence range but is less than the mandatory 

minimum sentence is not a departure under this section. If the Michigan vehicle code, 1949 PA 300, MCL 257.1 to 

257.923, mandates a minimum sentence for an individual sentenced to the jurisdiction of the department of corrections 

and the Michigan vehicle code, 1949 PA 300, MCL 257.1 to 257.923, authorizes the sentencing judge to impose a sentence 

that is less than that minimum sentence, imposing a sentence that exceeds the recommended sentence range but is less 

than the mandatory minimum sentence is not a departure under this section. 

(b) The court shall not impose a minimum sentence, including a departure, that exceeds 2/3 of the statutory 

maximum sentence. 

(3) A court may depart from the appropriate sentence range established under the sentencing guidelines set forth 

in chapter XVII if the court has a substantial and compelling reason for that departure and states on the record the 

reasons for departure. All of the following apply to a departure: 

(a) The court shall not use an individual’s gender, race, ethnicity, alienage, national origin, legal occupation, lack of 

employment, representation by appointed legal counsel, representation by retained legal counsel, appearance in propria 

persona, or religion to depart from the appropriate sentence range. 

(b) The court shall not base a departure on an offense characteristic or offender characteristic already taken into 

account in determining the appropriate sentence range unless the court finds from the facts contained in the court 

record, including the presentence investigation report, that the characteristic has been given inadequate or 

disproportionate weight. 
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(4) Intermediate sanctions shall be imposed under this chapter as follows: 

(a) If the upper limit of the recommended minimum sentence range for a defendant determined under the sentencing 

guidelines set forth in chapter XVII is 18 months or less, the court shall impose an intermediate sanction unless the 

court states on the record a substantial and compelling reason to sentence the individual to the jurisdiction of the 

department of corrections. An intermediate sanction may include a jail term that does not exceed the upper limit of the 

recommended minimum sentence range or 12 months, whichever is less. 

(b) If an attempt to commit a felony designated in offense class H in part 2 of chapter XVII is punishable by 

imprisonment for more than 1 year, the court shall impose an intermediate sanction upon conviction of that offense 

absent a departure. 

(c) If the upper limit of the recommended minimum sentence exceeds 18 months and the lower limit of the 

recommended minimum sentence is 12 months or less, the court shall sentence the offender as follows absent a 

departure: 

(i) To imprisonment with a minimum term within that range. 

(ii) To an intermediate sanction that may include a term of imprisonment of not more than 12 months. 

(5) If a crime has a mandatory determinant penalty or a mandatory penalty of life imprisonment, the court shall 

impose that penalty. This section does not apply to sentencing for that crime. 

(6) As part of the sentence, the court may also order the defendant to pay any combination of a fine, costs, or 

applicable assessments. The court shall order payment of restitution as provided by law. 

(7) If the trial court imposes on a defendant a minimum sentence that is longer or more severe than the appropriate 

sentence range, as part of the court’s advice of the defendant’s rights concerning appeal, the court shall advise the 

defendant orally and in writing that he or she may appeal the sentence as provided by law on grounds that it is longer 

or more severe than the appropriate sentence range. 

(8) All of the following shall be part of the record filed for an appeal of a sentence under this section: 

(a) An entire record of the sentencing proceedings. 

(b) The presentence investigation report. Any portion of the presentence investigation report exempt from 

disclosure by law shall not be a public record. 

(c) Any other reports or documents the sentencing court used in imposing sentence. 

(9) An appeal of a sentence under this section does not stay execution of the sentence. 

2 
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(10) If a minimum sentence is within the appropriate guidelines sentence range, the court of appeals shall affirm that 

sentence and shall not remand for resentencing absent an error in scoring the sentencing guidelines or inaccurate 

information relied upon in determining the defendant’s sentence. A party shall not raise on appeal an issue challenging 

the scoring of the sentencing guidelines or challenging the accuracy of information relied upon in determining a sentence 

that is within the appropriate guidelines sentence range unless the party has raised the issue at sentencing, in a proper 

motion for resentencing, or in a proper motion to remand filed in the court of appeals. 

(11) If, upon a review of the record, the court of appeals finds the trial court did not have a substantial and 

compelling reason for departing from the appropriate sentence range, the court shall remand the matter to the 

sentencing judge or another trial court judge for resentencing under this chapter. 

(12) Time served on the sentence appealed under this section is considered time served on any sentence imposed 

after remand. 

CHAPTER XI 

Sec. 1. (1) In all prosecutions for felonies or misdemeanors other than murder, treason, criminal sexual conduct in 

the first or third degree, armed robbery, and major controlled substance offenses not described in subsection (4), if the 

defendant has been found guilty upon verdict or plea and the court determines that the defendant is not likely again to 

engage in an offensive or criminal course of conduct and that the public good does not require that the defendant suffer 

the penalty imposed by law, the court may place the defendant on probation under the charge and supervision of a 

probation officer. 

(2) In an action in which the court may place the defendant on probation, the court may delay sentencing the 

defendant for not more than 1 year to give the defendant an opportunity to prove to the court his or her eligibility for 

probation or other leniency compatible with the ends of justice and the defendant’s rehabilitation. When sentencing is 

delayed, the court shall enter an order stating the reason for the delay upon the court’s records. The delay in passing 

sentence does not deprive the court of jurisdiction to sentence the defendant at any time during the period of delay. 

(3) If a defendant is before the circuit court and the court delays imposing sentence under subsection (2), the court 

shall include in the delayed sentence order that the department of corrections shall collect a supervision fee of not more 

than $135.00 multiplied by the number of months of delay ordered, but not more than 12 months. The fee is payable 

when the delayed sentence order is entered, but the fee may be paid in monthly installments if the court approves 

installment payments for that defendant. In determining the amount of the fee, the court shall consider the defendant’s 

projected income and financial resources. The court shall use the following table of projected monthly income in 
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determining the amount of the fee to be ordered: 

Projected Monthly Income Amount of Fee 

$ 0-249.99 $ 0.00 

$ 250.00-499.99 $ 10.00 

$ 500.00-749.99 $ 25.00 

$ 750.00-999.99 $ 40.00 

$1,000.00 or more 5% of projected monthly income, 

but not more than $135.00 

The court may order a higher amount than indicated by the table, up to the maximum of $135.00 multiplied by the 

number of months of delay ordered but not more than 12 months, if the court determines that the defendant has 

sufficient assets or other financial resources to warrant the higher amount. If the court orders a higher amount, the 

amount and the reasons for ordering that amount shall be stated in the court order. The fee shall be collected as 

provided in section 25a of the corrections code of 1953, 1953 PA 232, MCL 791.225a. A person shall not be subject to 

more than 1 supervision fee at the same time. If a supervision fee is ordered for a person for any month or months 

during which that person already is subject to a supervision fee, the court shall waive the fee having the shorter 

remaining duration. 

(4) This section does not apply to a juvenile placed on probation and committed under section 1(3) or (4) of 

chapter IX to an institution or agency described in the youth rehabilitation services act, 1974 PA 150, MCL 803.301 to 

803.309. 

Sec. 2. (1) Except as provided in section 2a of this chapter, if the defendant is convicted for an offense that is not a 

felony, the probation period shall not exceed 2 years. Except as provided in section 2a of this chapter, if the defendant 

is convicted of a felony, the probation period shall not exceed 5 years. 

(2) The court shall by order, to be filed or entered in the cause as the court may direct by general rule or in each 

case, fix and determine the period and conditions of probation. The order is part of the record in the cause. The court 

may amend the order in form or substance at any time. 

3 

(3) A defendant who was placed on probation under section 1(4) of this chapter prior to the effective date of the act 

that amended this section is subject to the conditions of probation specified in section 3 of this chapter, including 

payment of a probation supervision fee as prescribed in section 3c of this chapter, and to revocation for violation of these 



233 
 

conditions, but the probation period shall not be reduced other than by a revocation that results in imprisonment or as 

otherwise provided by law. 

(4) If an individual is placed on probation for a listed offense enumerated in section 2 of the sex offenders registration 

act, 1994 PA 295, MCL 28.722, the individual’s probation officer shall register the individual or accept the individual’s 

registration as provided in that act. 

(5) Subsection (1) does not apply to a juvenile placed on probation and committed under section 1(3) or (4) of 

chapter IX to an institution or agency described in the youth rehabilitation services act, 1974 PA 150, MCL 803.301 to 

803.309. 

CHAPTER XVII 

Sec. 13m. This chapter applies to the following felonies enumerated in chapter 333 of the Michigan Compiled Laws: 

M.C.L. Category Class Description Stat Max 

333.7341(8) CS G Delivery or manufacture of imitation controlled 

substance 2 

333.7401(2)(a)(i) CS A Delivery or manufacture of 1,000 or more grams of 

certain schedule 1 or 2 controlled substances Life 

333.7401(2)(a)(ii) CS A Delivery or manufacture of 450 or more but less 

than 1,000 grams of certain schedule 1 or 2 

controlled substances 30 

333.7401(2)(a)(iii) CS B Delivery or manufacture of 50 or more but less 

than 450 grams of certain schedule 1 or 2 

controlled substances 20 

333.7401(2)(a)(iv) CS D Delivery or manufacture of less than 50 grams of 

certain schedule 1 or 2 controlled substances 20 

333.7401(2)(b)(i) CS B Delivery or manufacture of methamphetamine 20 

333.7401(2)(b)(ii) CS E Delivery or manufacture of certain schedule 1, 2, 

or 3 controlled substances 7 

333.7401(2)(c) CS F Delivery or manufacture of schedule 4 controlled 

substance 4 

333.7401(2)(d)(i) CS C Delivery or manufacture of 45 or more kilograms 
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of marijuana 15 

333.7401(2)(d)(ii) CS D Delivery or manufacture of 5 or more but less than 

45 kilograms of marijuana 7 

333.7401(2)(d)(iii) CS F Delivery or manufacture of less than 5 kilograms 

or 20 plants of marijuana 4 

333.7401(2)(e) CS G Delivery or manufacture of schedule 5 controlled 

substance 2 

333.7401(2)(f) CS D Delivery or manufacture of an official or counterfeit 

prescription form 20 

333.7401(2)(g) CS D Delivery or manufacture of prescription or counterfeit 

form (other than official) 7 

333.7401a Person B Delivering a controlled substance or GBL with intent 

to commit criminal sexual conduct 20 

333.7401b(3)(a) CS E Delivery or manufacture of GBL 7 

333.7401b(3)(b) CS G Possession of GBL 2 

333.7401c(2)(a) CS D Operating or maintaining controlled substance 

laboratory 10 

333.7401c(2)(b) CS B Operating or maintaining controlled substance 

laboratory in presence of minor 20 

333.7401c(2)(c) CS B Operating or maintaining controlled substance 

laboratory involving hazardous waste 20 

4 

333.7401c(2)(d) CS B Operating or maintaining controlled substance 

laboratory near certain places 20 

333.7401c(2)(e) CS A Operating or maintaining controlled substance 

laboratory involving firearm or other harmful 

device 25 

333.7402(2)(a) CS D Delivery or manufacture of certain imitation 

controlled substances 10 
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333.7402(2)(b) CS E Delivery or manufacture of schedule 1, 2, or 3 

imitation controlled substance 5 

333.7402(2)(c) CS F Delivery or manufacture of imitation schedule 4 

controlled substance 4 

333.7402(2)(d) CS G Delivery or manufacture of imitation schedule 5 

controlled substance 2 

333.7402(2)(e) CS C Delivery or manufacture of controlled substance 

analogue 15 

333.7403(2)(a)(i) CS A Possession of 1,000 or more grams of certain schedule 

1 or 2 controlled substances Life 

333.7403(2)(a)(ii) CS A Possession of 450 or more but less than 1,000 grams 

of certain schedule 1 or 2 controlled substances 30 

333.7403(2)(a)(iii) CS B Possession of 50 or more but less than 450 grams 

of certain schedule 1 or 2 controlled substances 20 

333.7403(2)(a)(iv) CS G Possession of 25 or more but less than 50 grams 

of certain schedule 1 or 2 controlled substances 4 

333.7403(2)(a)(v) CS G Possession of less than 25 grams of certain schedule 

1 or 2 controlled substances 4 

333.7403(2)(b)(i) CS D Possession of methamphetamine 10 

333.7403(2)(b)(ii) CS G Possession of certain schedule 1, 2, 3, or 4 controlled 

substances or controlled substances analogue 2 

333.7403(2)(e) CS H Possession of official prescription form 1 

333.7405(a) CS G Controlled substance violations by licensee 2 

333.7405(b) CS G Manufacturing or distribution violations by licensee 2 

333.7405(c) CS G Refusing lawful inspection 2 

333.7405(d) CS G Maintaining drug house 2 

333.7407(1)(a) CS G Controlled substance violations by licensee 4 

333.7407(1)(b) CS G Use of fictitious, revoked, or suspended license number 4 

333.7407(1)(c) CS G Obtaining controlled substance by fraud 4 
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333.7407(1)(d) CS G False reports under controlled substance article 4 

333.7407(1)(e) CS G Possession of counterfeiting implements 4 

333.7407(1)(f) CS F Disclosing or obtaining prescription information 4 

333.7407(1)(g) CS F Possession of counterfeit prescription form 4 

333.7407(2) CS G Refusing to furnish records under controlled substance 

article 4 

333.7410a CS G Controlled substance offense or offense involving GBL 

in or near a park 2 

Sec. 43. (1) Offense variable 13 is continuing pattern of criminal behavior. Score offense variable 13 by determining 

which of the following apply and by assigning the number of points attributable to the one that has the highest number 

of points: 

(a) The offense was part of a pattern of felonious criminal activity involving 3 or more sexual 

penetrations against a person or persons less than 13 years of age........................................................................... 50 points 

(b) The offense was part of a pattern of felonious criminal activity involving 3 or more crimes 

against a person ................................................................................................................................................................... 25 points 

5 

(c) The offense was part of a pattern of felonious criminal activity involving a combination of 

3 or more crimes against a person or property or a violation of section 7401(2)(a)(i) to (iii) or 

section 7403(2)(a)(i) to (iii)................................................................................................................................................. 10 points 

(d) The offense was part of a pattern of felonious criminal activity directly related to membership 

in an organized criminal group.......................................................................................................................................... 10 points 

(e) The offense was part of a pattern of felonious criminal activity involving a combination of 3 or 

more violations of section 7401(2)(a)(i) to (iii) or section 7403(2)(a)(i) to (iii) .......................................................... 10 points 

(f) The offense was part of a pattern of felonious criminal activity involving 3 or more crimes 

against property .................................................................................................................................................................. 5 points 

(g) No pattern of felonious criminal activity existed............................................................................................... 0 points 

(2) All of the following apply to scoring offense variable 13: 

(a) For determining the appropriate points under this variable, all crimes within a 5-year period, including the 

sentencing offense, shall be counted regardless of whether the offense resulted in a conviction. 
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(b) The presence or absence of multiple offenders, the age of the offenders, or the degree of sophistication of the 

organized criminal group is not as important as the fact of the group’s existence, which may be reasonably inferred from 

the facts surrounding the sentencing offense. 

(c) Except for offenses related to membership in an organized criminal group, do not score conduct scored in offense 

variable 11 or 12. 

(d) Score 50 points only if the sentencing offense is first degree criminal sexual conduct. 

(e) Do not count more than 1 controlled substance offense arising out of the criminal episode for which the person is 

being sentenced. 

(f) Do not count more than 1 crime involving the same controlled substance. For example, do not count conspiracy 

and a substantive offense involving the same amount of controlled substances or possession and delivery of the same 

amount of controlled substances. 

Sec. 45. (1) Offense variable 15 is aggravated controlled substance offenses. Score offense variable 15 by determining 

which of the following apply and by assigning the number of points attributable to the one that has the highest number 

of points: 

(a) The offense involved the manufacture, creation, delivery, possession, or possession with intent 

to manufacture, create, or deliver of 1,000 or more grams of any mixture containing a controlled 

substance classified in schedule 1 or 2 that is a narcotic drug or a drug described in section 7214(a)(iv) ........ 100 points 

(b) The offense involved the manufacture, creation, delivery, possession, or possession with intent to 

manufacture, create, or deliver of 450 grams or more but less than 1,000 grams of any mixture containing 

a controlled substance classified in schedule 1 or 2 that is a narcotic drug or a drug described in 

section 7214(a)(iv) ................................................................................................................................................................ 75 points 

(c) The offense involved the manufacture, creation, delivery, possession, or possession with intent to 

manufacture, create, or deliver of 50 or more grams but less than 450 grams of any mixture containing a 

controlled substance classified in schedule 1 or 2 that is a narcotic drug or a drug described in 

section 7214(a)(iv) ................................................................................................................................................................ 50 points 

(d) The offense involved the sale or delivery of a controlled substance other than marihuana or a mixture 

containing a controlled substance other than marihuana by the offender who was 18 years of age or older 

to a minor who was 3 or more years younger than the offender ................................................................................ 25 points 

(e) The offense involved the sale, delivery, or possession with intent to sell or deliver 45 kilograms or 
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more of marihuana or 200 or more of marihuana plants ............................................................................................... 10 points 

(f) The offense is a violation of section 7401(2)(a)(i) to (iii) pertaining to a controlled substance classified 

in schedule 1 or 2 that is a narcotic drug or a drug described in section 7214(a)(iv) and was committed 

in a minor’s abode, settled home, or domicile, regardless of whether the minor was present .............................. 10 points 

(g) The offense involved the delivery or possession with intent to deliver marihuana or any other 

controlled substance or a counterfeit controlled substance or possession of controlled substances or 

counterfeit controlled substances having a value or under such circumstances as to indicate trafficking.......... 5 points 

(h) The offense was not an offense described in subdivisions (a) through (g) .................................................... 0 points 

(2) As used in this section: 

(a) “Deliver” means the actual or constructive transfer of a controlled substance from 1 individual to another 

regardless of remuneration. 

(b) “Minor” means an individual 17 years of age or less. 

6 

7 

(c) “Trafficking” means the sale or delivery of controlled substances or counterfeit controlled substances on a 

continuing basis to 1 or more other individuals for further distribution. 

Sec. 57. (1) Prior record variable 7 is subsequent or concurrent felony convictions. Score prior record variable 7 by 

determining which of the following apply and by assigning the number of points attributable to the one that has the 

highest number of points: 

(a) The offender has 2 or more subsequent or concurrent convictions ................................................................ 20 points 

(b) The offender has 1 subsequent or concurrent conviction ................................................................................. 10 points 

(c) The offender has no subsequent or concurrent convictions.............................................................................. 0 points 

(2) All of the following apply to scoring record variable 7: 

(a) Score the appropriate point value if the offender was convicted of multiple felony counts or was convicted of a 

felony after the sentencing offense was committed. 

(b) Do not score a felony firearm conviction in this variable. 

(c) Do not score a concurrent felony conviction if a mandatory consecutive sentence or a consecutive sentence 

imposed under section 7401(3) of the public health code, 1978 PA 368, MCL 333.7401, will result from that conviction. 

Enacting section 1. This amendatory act takes effect March 1, 2003. 
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Enacting section 2. This amendatory act does not take effect unless all of the following bills of the 91st Legislature 

are enacted into law: 

(a) House Bill No. 5394. 

(b) House Bill No. 6510. 

This act is ordered to take immediate effect. 

Clerk of the House of Representatives. 

Secretary of the Senate. 

Approved 

Governor. 
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91ST LEGISLATURE 

REGULAR SESSION OF 2002 

Introduced by Reps. McConico and Thomas 

Reps. Adamini, Bovin, Rich Brown, Clark, Clarke, Daniels, DeRossett, DeWeese, Drolet, Durhal, 

Garza, Hale, Hansen, Howell, Jacobs, Jamnick, Julian, Kolb, Kooiman, Lemmons, Lipsey, Minore, 

Murphy, Phillips, Reeves, Rison, Waters, Whitmer, Williams and Zelenko named co-sponsors 

ENROLLED HOUSE BILL No. 6510 
AN ACT to amend 1953 PA 232, entitled “An act to revise, consolidate, and codify the laws relating to probationers 

and probation officers, to pardons, reprieves, commutations, and paroles, to the administration of correctional 

institutions, 

correctional farms, and probation recovery camps, to prisoner labor and correctional industries, and to the supervision 

and inspection of local jails and houses of correction; to provide for the siting of correctional facilities; to create a state 

department of corrections, and to prescribe its powers and duties; to provide for the transfer to and vesting in said 

department of powers and duties vested by law in certain other state boards, commissions, and officers, and to abolish 

certain boards, commissions, and offices the powers and duties of which are transferred by this act; to allow for the 

operation of certain facilities by private entities; to prescribe the powers and duties of certain other state departments 

and agencies; to provide for the creation of a local lockup advisory board; to prescribe penalties for the violation of the 

provisions of this act; to make certain appropriations; to repeal certain parts of this act on specific dates; and to repeal 

all acts and parts of acts inconsistent with the provisions of this act,” by amending sections 20e and 34 (MCL 791.220e 

and 791.234), section 20e as amended by 1995 PA 20 and section 34 as amended by 1999 PA 191. 

The People of the State of Michigan enact: 

Sec. 20e. (1) Except as provided in subsection (2), not more than 880 prisoners shall be housed at the Scott 

correctional facility and not more than 925 prisoners shall be housed at the western Wayne correctional facility. 

(2) If a new housing unit is constructed within the security perimeter of either facility listed in subsection (1), the 

capacity limits listed in subsection (1) for that facility are increased by the designated capacity of the new housing unit. 

Sec. 34. (1) Except as provided in section 34a, a prisoner sentenced to an indeterminate sentence and confined in a 

state correctional facility with a minimum in terms of years other than a prisoner subject to disciplinary time is subject 

to the jurisdiction of the parole board when the prisoner has served a period of time equal to the minimum sentence 
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imposed by the court for the crime of which he or she was convicted, less good time and disciplinary credits, if applicable. 

(2) Except as provided in section 34a, a prisoner subject to disciplinary time sentenced to an indeterminate sentence 

and confined in a state correctional facility with a minimum in terms of years is subject to the jurisdiction of the parole 

board when the prisoner has served a period of time equal to the minimum sentence imposed by the court for the crime 

of which he or she was convicted. 

(3) If a prisoner other than a prisoner subject to disciplinary time is sentenced for consecutive terms, whether 

received at the same time or at any time during the life of the original sentence, the parole board has jurisdiction over 

the prisoner for purposes of parole when the prisoner has served the total time of the added minimum terms, less the 

(349) 

Act No. 670 

Public Acts of 2002 

Approved by the Governor 

December 25, 2002 

Filed with the Secretary of State 

December 26, 2002 

EFFECTIVE DATE: March 1, 2003 

good time and disciplinary credits allowed by statute. The maximum terms of the sentences shall be added to compute 

the new maximum term under this subsection, and discharge shall be issued only after the total of the maximum 

sentences has been served less good time and disciplinary credits, unless the prisoner is paroled and discharged upon 

satisfactory completion of the parole. 

(4) If a prisoner subject to disciplinary time is sentenced for consecutive terms, whether received at the same time 

or at any time during the life of the original sentence, the parole board has jurisdiction over the prisoner for purposes 

of parole when the prisoner has served the total time of the added minimum terms. The maximum terms of the 

sentences shall be added to compute the new maximum term under this subsection, and discharge shall be issued only 

after the total of the maximum sentences has been served, unless the prisoner is paroled and discharged upon 

satisfactory completion of the parole. 

(5) If a prisoner other than a prisoner subject to disciplinary time has 1 or more consecutive terms remaining to 

serve in addition to the term he or she is serving, the parole board may terminate the sentence the prisoner is presently 

serving at any time after the minimum term of the sentence has been served. 
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(6) A prisoner under sentence for life, other than a prisoner sentenced for life for murder in the first degree or 

sentenced for life for a violation of chapter XXXIII of the Michigan penal code, 1931 PA 328, MCL 750.200 to 750.212a, 

who has served 10 calendar years of the sentence in the case of a prisoner sentenced for a crime committed before 

October 1, 1992, or, except as provided in subsection (10), who has served 20 calendar years of the sentence in the case 

of a prisoner sentenced to imprisonment for life for violating or conspiring to violate section 7401(2)(a)(i) of the public 

health code, 1978 PA 368, MCL 333.7401, who has another conviction for a serious crime, or, except as provided in 

subsection (10), who has served 17-1/2 calendar years of the sentence in the case of a prisoner sentenced to 

imprisonment for life for violating or conspiring to violate section 7401(2)(a)(i) of the public health code, 1978 PA 368, 

MCL 333.7401, who does not have another conviction for a serious crime, or who has served 15 calendar years of the 

sentence in the case of a prisoner sentenced for a crime committed on or after October 1, 1992, is subject to the 

jurisdiction of the parole board and may be released on parole by the parole board, subject to the following conditions: 

(a) At the conclusion of 10 calendar years of the prisoner’s sentence and thereafter as determined by the parole 

board until the prisoner is paroled, discharged, or deceased, and in accordance with the procedures described in 

subsection (7), 1 member of the parole board shall interview the prisoner. The interview schedule prescribed in this 

subdivision applies to all prisoners to whom this subsection is applicable, regardless of the date on which they were 

sentenced. 

(b) In addition to the interview schedule prescribed in subdivision (a), the parole board shall review the prisoner’s 

file at the conclusion of 15 calendar years of the prisoner’s sentence and every 5 years thereafter until the prisoner is 

paroled, discharged, or deceased. A prisoner whose file is to be reviewed under this subdivision shall be notified of the 

upcoming file review at least 30 days before the file review takes place and shall be allowed to submit written 

statements or documentary evidence for the parole board’s consideration in conducting the file review. 

(c) A decision to grant or deny parole to a prisoner so sentenced shall not be made until after a public hearing held 

in the manner prescribed for pardons and commutations in sections 44 and 45. Notice of the public hearing shall be given 

to the sentencing judge, or the judge’s successor in office, and parole shall not be granted if the sentencing judge, or the 

judge’s successor in office, files written objections to the granting of the parole within 30 days of receipt of the notice 

of hearing. The written objections shall be made part of the prisoner’s file. 

(d) A parole granted under this subsection shall be for a period of not less than 4 years and subject to the usual rules 

pertaining to paroles granted by the parole board. A parole ordered under this subsection is not valid until the 

transcript of the record is filed with the attorney general whose certification of receipt of the transcript shall be 
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returnable to the office of the parole board within 5 days. Except for medical records protected under section 2157 of 

the revised judicature act of 1961, 1961 PA 236, MCL 600.2157, the file of a prisoner granted a parole under this 

subsection is a public record. 

(e) A parole shall not be granted under this subsection in the case of a prisoner who is otherwise prohibited by law 

from parole consideration. In such cases the interview procedures in section 44 shall be followed. 

(7) An interview conducted under subsection (6)(a) is subject to both of the following requirements: 

(a) The prisoner shall be given written notice, not less than 30 days before the interview date, stating that the 

interview will be conducted. 

(b) The prisoner may be represented at the interview by an individual of his or her choice. The representative shall 

not be another prisoner. A prisoner is not entitled to appointed counsel at public expense. The prisoner or 

representative may present relevant evidence in favor of holding a public hearing as described in subsection (6)(b). 

(8) In determining whether a prisoner convicted of violating or conspiring to violate section 7401(2)(a)(i) of the public 

health code, 1978 PA 368, MCL 333.7401, and sentenced to imprisonment for life before October 1, 1998 is to be released 

on parole, the parole board shall consider all of the following: 

(a) Whether the violation was part of a continuing series of violations of section 7401 or 7403 of the public health 

code, 1978 PA 368, MCL 333.7401 and 333.7403, by that individual. 

2 

(b) Whether the violation was committed by the individual in concert with 5 or more other individuals. 

(c) Any of the following: 

(i) Whether the individual was a principal administrator, organizer, or leader of an entity that the individual knew 

or had reason to know was organized, in whole or in part, to commit violations of section 7401 or 7403 of the public 

health code, 1978 PA 368, MCL 333.7401 and 333.7403, and whether the violation for which the individual was convicted 

was committed to further the interests of that entity. 

(ii) Whether the individual was a principal administrator, organizer, or leader of an entity that the individual knew 

or had reason to know committed violations of section 7401 or 7403 of the public health code, 1978 PA 368, MCL 

333.7401 

and 333.7403, and whether the violation for which the individual was convicted was committed to further the interests 

of that entity. 

(iii) Whether the violation was committed in a drug-free school zone. 

(iv) Whether the violation involved the delivery of a controlled substance to an individual less than 17 years of age 
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or possession with intent to deliver a controlled substance to an individual less than 17 years of age. 

(9) Except as provided in section 34a, a prisoner’s release on parole is discretionary with the parole board. The action 

of the parole board in granting a parole is appealable by the prosecutor of the county from which the prisoner was 

committed or the victim of the crime for which the prisoner was convicted. The appeal shall be to the circuit court in 

the county from which the prisoner was committed, by leave of the court. 

(10) If the sentencing judge, or his or her successor in office, determines on the record that a prisoner described in 

subsection (6) sentenced to imprisonment for life for violating or conspiring to violate section 7401(2)(a)(i) of the public 

health code, 1978 PA 368, MCL 333.7401, has cooperated with law enforcement, the prisoner is subject to the 

jurisdiction of the parole board and may be released on parole as provided in subsection (6), 2-1/2 years earlier than the 

time otherwise indicated in subsection (6). The prisoner is considered to have cooperated with law enforcement if the 

court determines on the record that the prisoner had no relevant or useful information to provide. The court shall not 

make a determination that the prisoner failed or refused to cooperate with law enforcement on grounds that the 

defendant exercised his or her constitutional right to trial by jury. If the court determines at sentencing that the 

defendant cooperated with law enforcement, the court shall include its determination in the judgment of sentence. 

(11) An individual convicted of violating or conspiring to violate section 7401(2)(a)(ii) or 7403(2)(a)(ii) of the public 

health code, 1978 PA 368, MCL 333.7401 and 333.7403, before the effective date of the amendatory act that added this 

subsection is eligible for parole after serving the minimum of each sentence imposed for that violation or 10 years of 

each sentence imposed for that violation, whichever is less. 

(12) An individual convicted of violating or conspiring to violate section 7401(2)(a)(iii) or 7403(2)(a)(iii) of the public 

health code, 1978 PA 368, MCL 333.7401 and 333.7403, before the effective date of the amendatory act that added this 

subsection is eligible for parole after serving the minimum of each sentence imposed for that violation or 5 years of each 

sentence imposed for that violation, whichever is less. 

(13) An individual convicted of violating or conspiring to violate section 7401(2)(a)(iv) or 7403(2)(a)(iv) of the public 

health code, 1978 PA 368, MCL 333.7401 and 333.7403, before the effective date of the amendatory act that added this 

subsection who is sentenced to a term of imprisonment that is consecutive to a term of imprisonment imposed for any 

other violation of section 7401(2)(a)(i) to (iv) or section 7403(2)(a)(i) to (iv) is eligible for parole after serving 1/2 of the 

minimum sentence imposed for each violation of section 7401(2)(a)(iv) or 7403(2)(a)(iv). This subsection does not apply 

if the sentence was imposed for a conviction for a new offense committed while the individual is on probation or parole. 

(14) The parole board shall provide notice to the prosecuting attorney of the county in which the individual was 
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convicted before granting parole to the individual under subsection (11), (12), or (13). 

(15) As used in this section: 

(a) “Serious crime” means violating or conspiring to violate article 7 of the public health code, 1978 PA 368, MCL 

333.7101 to 333.7545, that is punishable by imprisonment for more than 4 years, or an offense against a person in 

violation of section 83, 84, 86, 87, 88, 89, 316, 317, 321, 349, 349a, 350, 397, 520b, 520c, 520d, 520g, 529, 529a, or 530 of 

the 

Michigan penal code, 1931 PA 328, MCL 750.83, 750.84, 750.86, 750.87, 750.88, 750.89, 750.316, 750.317, 750.321, 

750.349, 

750.349a, 750.350, 750.397, 750.520b, 750.520c, 750.520d, 750.520g, 750.529, 750.529a, and 750.530. 

(b) “State correctional facility” means a facility that houses prisoners committed to the jurisdiction of the department, 

and includes a youth correctional facility operated under section 20g by the department or a private vendor. 

Enacting section 1. This amendatory act takes effect March 1, 2003. 

Enacting section 2. This amendatory act does not take effect unless all of the following bills of the 91st Legislature 

are enacted into law: 

(a) House Bill No. 5394. 

(b) House Bill No. 5395. 

3 

4 

This act is ordered to take immediate effect. 

Clerk of the House of Representatives. 

Secretary of the Senate. 

Approved 

Governor. 
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