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Abstract: What explains variation over the issues federal courts exame@ngme? Adopting an
interbranch approach, | argue that this variation is a function of changessrofiaccess. Rules
of access govern whether litigants can use the federal courts andlardett lawmakers and
judges. | focus on two rules of access — jurisdiction and standing. During tha&tiNegigrocess,
lawmakers decide how to grant policy-making authority to federal couaisghrrules of access.
Open access encourages litigants to use the federal courts. These deeaterstatutory
environments that shape the federal courts’ agendas. | examine how Congessinsdiiction
and standing. Using original data of Public Laws that grant jurisdiction todbeafelistrict
courts and Public Laws that confer standing on potential litigants, | explainufeswof access
for the federal courts have changed over time and across policy issues.nt ptbsory that
links changes in rules of access to the courts’ agendas in that Congress makeeante
decisions that influence which issues are presented to the federal counfdoy both
guantitative and qualitative methods to demonstrate the relationship between roteesssfaand

judicial agendas.
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Chapter 1. Agenda-setting, agenda change, and judid power

1.1 Introduction

Litigants may proclaim their intention to sue, and may believe that federas eallrt
always be willing to hear their claims. Courts, however, may not alwaysabalde to hear
certain claims because of determinations by legislators and judgedimggates of access
rules that govern whether and how courts participate in the policy process. W¢bs to the
courts is often taken for granted, examination of when courts are actualabbevagveals that
legislators and judges often make decisions that both decrease and incresse Bois
variation in access has implications for potential litigants, who may find théhoase doors
closed to them. The ability of individuals and groups to use the courts to gain information about
private or government action, to review decisions of other actors that impadivésiand to
resolve problems may be curtailed. Furthermore, and in a more generarskessef access
structure how courts participate in the policy process. Rules of accesadeflbe issues to
which courts attend and how that attention changes over time. Rules of access ithpsidant
to understanding what roles federal courts perform in the American politstahsy

The stakes for potential litigants can be high. Recently, for example, $h&Upreme
Court handed down its decision in the ce¢s-Mart Stores, Inc. v. Dukes et f10-277 [2011]),
a case in which the Court determined if a proposed class action suit on behalf of &rd milli
female employees could proceed. In deciding this case, the Court was not dehlithg w
merits of the women'’s claims that Wal-Mart engaged in sex discrimmitt was instead
considering a threshold question of whether this group of women satisfied thel Rades of
Civil Procedure’s requirements for who consists of a class. Unanimously, the Qeed éhat

the women did not meet these requirements and the class action suit againsirt\éaleiM not



go forward® For the women for which the class action status was argued, the implication of this
loss is that individual women will potentially have to pursue their claimsighally if they

even continue to seek redress of their claims, or, as some have already donetatefiiptas
smaller groups on a state-wide bdsis.

Certain avenues that might have existed have been foreclosed by the Supreme Court’s
decision that the women could not constitute a class on a nationwide basis. One of the
motivations for seeking class action status against this particular defenhtiéaitMart's sheer
size. Wal-Mart is the largest private employer in the world. Litbgatequires money, among
other resources. While the Civil Rights Act of 1964 sets the standard for thestneatm
employees — prohibiting discrimination based on sex — it leaves open the question ofthow tha
standard will be enforced. Litigation is one tool by which to enforce that statdérthe cost
of litigation can easily outstrip the benefits (Farhang 2010). Stark difflesezxist between the
resources of the average woman and those of Wal-Mart. Wal-Mart has in-housa oawsiaff
to process lawsuits, and needs not hire lawyers specifically to pursagditigs they are
already on staff. Wal-Mart has experience and knowledge of the law and how to dedénd it
against complaints. Allowing — or denying — women to band together as a group has
implications for the ability of women to even pursue their claims, regaraidssv a court treats
the merits of their case. Women who might sue may be discouraged from doing so lhegause t

cannot afford to litigate. The consequences of limiting access als® telhe stage at which

! Justice Scalia delivered the Court’s opinion, gairby Chief Justice Roberts and Justices Kenndutyrias, and
Alito with Justices Ginsberg, Breyer, Sotomayord &agan joining Parts | and Il and with Justicen§kiurg
concurring in part and dissenting in part and jdibg Justices Breyer, Sotomayor, and Kagan.

? State-based cases have been filed in Califorrdaranas, according to walmartclass.com. This basealready
been used as a precedent in similar cases, ing@himese Daily News v. Wai{@8-55483 [2011]) at the Supreme
Court and irEllis v. Costco Wholesale Corporatig2011 WL 433668 [2011]) in the United States Cairt
Appeals for the Ninth Circuit. Additionally, anaig of the case using the “Shepardize” tool on $irixis shows
that 139 lower courts have followed thekesdecision, demonstrating again the impact of the.cas



Wal-Mart successfully challenged the women'’s claims. By challerntgmglass action status,
the case did not progress to the discovery process which prevents the plaomiféetting
access to Wal-Mart records, and also from deposing Wal-Mart managers uhderluatefore,
the capacity of the plaintiffs to use the tools of the legal system to advesncease is limited
by the threshold requirement of class certificafion.

When it decided ilbukesagainst certifying class action status, the Supreme Court was
exercising its power to determine which individuals or groups will lageess to the federal
courts By access to the federal courts, | mean the ability of individuals and groupshe use t
federal courts. This is most often about securing judicial review of govatraogon such as
the decisions made by executive branch administrative agencies but atnoésat thvolves the
pursuit of private claims such as those brought by the women Dutkescase. Access is
determined by federal judges when they make decisions whether potagtalditsatisfyules
of accesand when they make decisions about what those rules are. Rules of access govern
whether a court has the power to hear a case and include such factors aiguristhniding,
and class action rules. Access is also determined by Congress wheastdaaisions to grant
individuals or groups access to the federal courts. Congress decides ashealegitlative
process in that lawmaking includes deliberations over access to the coustsnebimis that
Congress makes antecedent decisions that affect whether and how feal¢salcluding the
Supreme Court, participate in American politics.

This may come across as surprising, because it is a surprising idealgspaasadering
what we are usually taught about how the federal courts (and especially then& Qarert)

operate. There are a lot of myths about the Supreme Court including the idea that tihe Cour

® This can also work to protect defendants frometimdarrassment of discovery in circumstances in hwpiaintiffs
might abuse the discovery process without havirephcase.



always handing down constitutional cases, that it is all powerful, and thatiysahas the last
word when it comes to deciding what the law means. However, there recertiBemaguite a
lot of empirical work that presents a different picture of the Supreme Court. Thieo@enr
attends to non-constitutional questions that might come across as highly technicat but t
nonetheless have important implications for individuals’ lives and American politios Court
is not all powerful as there exist important checks on the power of the Court. Whemegmgag
statutory interpretation, or figuring out the meaning of legislation, the Salatisions can be
overridden by Congress as happened with theladgeé edbetter v. Goodyedb50 U.S. 618
[2007]) and the subsequent Lilly Ledbetter Fair Pay Act. Congress carugsdigtion from
the federal courts, including the appellate jurisdiction of the Supreme Courtj\aty &dngress
often engages in (Chutkow 2008). Constitutional amendments can override Court deassions
can the tide of public opinion and the rival interpretations of the coordinate branches of
government. We also tend to think that the Supreme Court gets its power and authoyity solel
from the U.S. Constitution, when in fact Congress has the constitutional powertte set t
appellate jurisdiction of the Supreme Court. This means that Congress is arpfayaing out
which issues the Supreme Court places on its agenda. In fact, Congress enjoydithtorats
power to create, staff, and fund the lower federal courts meaning Congrasstisgral player
with respect to the agendas of the federal judiciary as a whole. As thisadisedrelps
demonstrate, Congress influences the agendas of the federal courts througleraafium
mechanisms.

In contrast, scholars often explain the judicial agenda-setting process, atitehow
agendas of the federal courts change over time, in terms of the behavior auadjwdges and

justices — a court-centered approach. Judicial preferences alone are aftas egalaining why



judges focus on the issues they do. | offer an alternative explanation for jademnma-setting
and agenda change over time. | argue that Congress establishes federalscparticipants in
American politics by granting jurisdiction to courts or conferring stapdimpotential litigants.
These litigants decide whether to sue, and judges evaluate whether theihavejgrisdiction
to hear claims and if potential litigants have standing to sue. Based on answelisiiagny,
threshold questions cases may advance through the adjudicatory process orhrayrbett of
court.

To demonstrate how this process unfolds, | focus on two rules of access through which
Congress influences the agendas of the federal courts: jurisdiction adithgtaJurisdiction and
standing are two aspects of the legal system that are important for andergtthe capacities of
federal courts to participate in the policy process. Both jurisdiction and standitigeshold
requirements that must be met in order for a litigant to move to the merits & anchgidges
will explicitly evaluate whether these requirements are met. Inabespthat follow, |
demonstrate the importance of these rules of access for understanding howanarts
participate in the policy process. | show how rules of access are altered apdlitical the
process is of altering them. Decisions regarding rules of access arertiageourse of the
legislative process and are subject to many of the same forces thataeftherscope and
content of legislation in general. Additionally, | show how jurisdiction and standenkegrto
unpacking how interbranch interactions influence judicial agenda-setting argech@n the
surface, standing, for example, is a question of whether a litigant is a progdogarhg a case.
To demonstrate this, the litigant must show injury-in-fact, traceabilitkiflg the defendant’s
action to the harm complained of), and redressability (demonstrating thautthean resolve

the problem). Questions of standing implicitly involve questions regarding vwdsiabg courts



will hear. When standing requirements are met, certain issues will be atiadrehile absent
the satisfaction of standing requirements, courts will not hear other issuadingt@ius has
both narrow technical and broader policy implications.

Rules of access are familiar subjects to students of American politieatisuch students
are often introduced to the basics of rules of access when studying judiciabpelfes/familiar
subjects, the origin and effects of rules of access on judicial policy-matagdye understudied.
However, examining the origins and effects of rules of access exposes a ntimags in
which judicial policy-making is structured by actors outside of the leg&my<alling attention
to the ways in which judicial power is constructed and exercised. When lavenaakiejudges
determine whether people will have access to the federal courts, they miakendeegarding
whether those people will be able to have their claims heard. Open accesotothmakes
available a venue in which to work out policy questions while limited access foretiese
possibility of the adjudication of certain issues. The manner in which the fedarsd
participate in the American policy process is thus determined in part by thierans these
preliminary questions surrounding jurisdiction and standing. Depending on the decisitens ma
by legislators and judges, courts may play a central or peripheral rolepalityeprocess. For
the agendas of the federal courts, the implication is that the issues to whishattaund — the
make-up of their agendas — depends in part on these threshold decisions.

In this dissertation, | make two claims related to judicial power. Firssidas made by
legislators regarding what rules of access will be foster the sgestjudicial power. Courts
participate in the policy process in part because of these legislatineated opportunities. This
stands in contrast with traditional conceptions of judicial power (namely, thelatél model),

in which Supreme Court justices are viewed as unbounded actors who are free tpnsua



policy goals. Second, the agendas of the federal courts reflect in part therstoficules of
access. There are a number of decisions made by legislators that influemoeliee and
content of potential court cases long before a judge bangs his gavel. The keyionphittis
study is that judicial power is not unlimited, but is influenced in meaningful wagedgions of

legislators regarding rules of access.

1.2 Overview of the argument

In this dissertation, | argue thiie exercise of judicial power varies with decisions made
by legislative actors. Judges are empowered to act by Congress arad aadiicity may be
traced to decisions made by Congress to involve courts in the policy processoriBecis
regarding jurisdiction and standing made by lawmakers (and judges), anatilegiattivity in
general, have an effect on the agendas of the federal courts. As notedhbyirkg et. al, the
passage of a law is almost certain to create questions of statutory armditimmet interpretation
(Flemming et al. 1999: 79). Federal courts at all levels, at the behegjasftht interpret the
meaning of statutory language or determine the constitutionality of stakitber through
legislative ambiguity (Lovell 2003) or by creating explicit roles fourts, laws create new
problems that must be solved. Furthermore, when lawmakers and judges make decisions
regarding what rules of access — specifically, jurisdiction and stardinigbe and apply these
rules of access, they influence which issues will be heard in a court of lawti®eeas
jurisdiction and standing develop and change, so do the issues appearing on the courts’ agenda
To the extent that Congress establishes the jurisdiction of the lower fealéntal and the
appellate jurisdiction of the Supreme Court and grants standing through legislatgness is

therefore a participant in the processes through which courts set theiaag€&uwhgress



influences which issues will be heard in a court of law by making courts laleadla venues in
which certain issues are to be heard.

The perspective adopted here igraerbranch perspectiveone that focuses on
interbranch interactions as a way to study the development and functioning of tlaé fede
judiciary. There are two characteristics of this approach. Firstthbught that public policy
results from the “continuing interaction” among “separated institutionsnghpower” in which,
second, the “intricate dispersal of power creates a complex and shifting wédtiohseamong
various centers of power, which varies across issues areas and over tnmas(B007: 27).
The result may be a number of possible interactions, as opposed to merely oppositesm betw
the branches of government. Interactions, and not solely the actions of singletestuie a
points in time, lead to politics and policy making (Barnes 2007: 28).

| emphasize the manner in which Congress creates opportunities for judicial policy
making and the manner in which these decisions affect the agendas of thectmaesal In
contrast, many political scientists focus on what courts do with cases onggetlibem by
focusing on whether justices decide cases in a liberal or conservativeodirdatia similar
manner, many law scholars focus on the development of Supreme Court doctrinmevéerte
fact that courts are able to decide cases is sometimes taken for giaatéxded feature of the
institutional environment, although recent political science scholarship hassingtgdocused
on interbranch interactions and the institutional development of the federal jyds=er e.g.,
Gillman 2002; Whittington 2005; Farhang 2010; Staszak 2010). At other times, courts are
described asxistingwith little attention placed on how courts came to take the forms they do.

In actuality, the power of courts to hear cases is the result of a complex ambomgpcess



through which actors outside the courts, particularly members of Congress, shagshapd re
the power of different courts to hear particular types of disputes.

In focusing on institutional factors that influence whether courts becomev@avoi the
policy process, this work builds on a body of scholarship that investigates the conditii@ns
which courts gain policy-making responsibility and authority. Whether and hove caillrt
participate in the policy process is not a fixed notion, but rather is open to manipwatitihreb
actors. Judicial participation in the policy process is regularly structumagtihthe language of
statutes as members of Congress work to create opportunities for judges seeksoretion
(Graber 1993; Gillman 2002; Frymer 2003; Lovell 2003; Crowe 2007). This scholarship focuses
on the “relationships between justices and elected officials,” searchingagstin which elected
officials “encourage or tacitly support judicial policymaking” (Graber 1993 3Hhe result is a
way of studying and explaining judicial policy-making in which scholars inwegstithe
numerous mechanisms through which legislators share power, responsibility, madntia
judges (Graber 1993: 37; Lovell 2003: 20).

This project shares with existing research an interest in the “conditiomadkatit
possible for judges to rule” (Crowe 2007: 7). Often focusing on jurisdiction, these stualies s
that there are deliberate efforts to expand jurisdiction and that those expaadsidagudicial
power. They have also begun to identify some background political conditions that ndght lea
legislators to expand jurisdiction. The existing studies often do this by exagnaifiew
particularly dramatic or historically consequential efforts to expansidigtion, an effort that
has helped to show that interbranch effects on judicial power are important andtudyihgs

My study builds on these findings by attempting to provide an understanding of

manipulation of jurisdiction and standing as routine occurrences. | do this byisgrisys



10

passed over a fixed period of time and identifying ones that alter jurisdasiob standing. |
developed two original datasets of Public Laws that grant jurisdiction todbeafalistrict
courts for the years 1949-2000 and Public Laws that confer standing on litigantsylearthe
1921-2006. To study agenda dynamics, | additionally use data from the Policy Agendas
Project? the U.S. Supreme Court Databa$kd Supreme Court Databa911), and the U.S.
Court of Appeals Database (Songer 2006) to identify trends in judicial agendas @ventiro
compare changes in these agendas over time.

Public Law scholars often use datasets such as the U.S. Supreme CourteDalatias
codes cases according to the substantive issues the justices decide. bhaédatarganized
around categories important to the courts by using classification schemesitiatrefigct the
legal issues at the heart of a case. Such an approach is useful for studysmésaoliation but
does not work well for exploring interbranch processes as it also incommensuthble w
measures used to mark agenda change in Congress. Such an approach — focused on legal
categories — cannot capture the policy and political concerns of Congresdeetiyedf. To
address this concern, | have adopted the Policy Agendas Project, developed over tirad and us
in a series of award winning books and articles on the congressional agenda adeexpa
include the executive and judicial agendas. Using the Policy Agendas Pllojsstrae to trace
attention to issues across time separate from decisions justices haveegadag which issues
to focus on.

| find that the number of jurisdiction-granting and standing laws is surglysiarge, and

that these laws cannot easily be fit into conditions identified by eadigiest Previous studies

* The Policy Agendas Project data used were originallected by Frank R. Baumgartner and Bryandhes, with
the support of National Science Foundation gramilmers SBR 9320922 and 0111611, and were distrilibtedgh
the Department of Government at the University @ek8s at Austin. Neither NSF nor the original odtides of the
data bear any responsibility for the analysis reggbhere.
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of expansions of judicial power have found that the exercise of judicial power isagedu
when legislators are unable (or unwilling) to resolve cross-cutting issubeio own (Graber
1993); when legislators work to lock-in policy outcomes through expansions of the judicial
infrastructure (creating new courts and judgeships) after eleabdssad that might threaten long-
term policy goals (Gillman 2002); when legislators deliberately useguous statutory
language to encourage judicial resolution of issues legislators prefer nke togtand on for
electoral or policy reasons (Lovell 2003); and when legislators delegatr ppmdges to
establish rules such as the Federal Rules of Civil Procedure that govahilitigef litigants to
use the courts and how courts respond to litigants (Frymer 200a%e studies include slavery,
anti-trust regulation, and abortion; efforts undertaken in the ldted®ury by the Republican
Party; labor law; and civil rights. Examining these important historicalsdaas helped to
establish the baseline concept that legisladomsmpower judges for a variety of reasons in a
variety of situations. My study builds on these finding. Having a broader sampkeroiitine
practices of granting jurisdiction and conferring standing makes ittjj@geistep away from
looking at only major cases and thus to see a broader variety of ways thaiatmmsof judicial
power is part of the give and take of ordinary politics.

Additionally, as noted above, this project focuses on the relationship between
manipulation of jurisdiction and standing and the agendas of the federal coudsngexi
scholarship has hinted at the implications of such manipulation on the agendas of dle feder
courts. For example, when Congress invites judges to take up issues relatedypasiéivieust
regulation, or abortion, more cases related to those issues may appear on treaigbada

federal courts. However, scholarship in this vein has focused on the underlying conllgtons

® This happens outside the US context as well, meeged by comparative scholarship (much of whitdpired the
development of the interbranch perspective in thi¢gdd States). Examples include Hirschl (2000) @rdhowski
(2007).
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lead to expansions of judicial power and has not explored the implications for agéntaasnd
agenda change. My study builds on these findings by focusing explicitly oglabienrship
between the manipulation of jurisdiction and standing and the agenda dynamics déthk fe
courts.

It is worthwhile to note at this point the importance of a multiplicity of actdrs are
involved in the judicial agenda-setting process and whose reactions deteowitegislative
changes matter. At the very least, it is necessary that there be pmlreng claims, with access
to legal services. In turn, there must the legal infrastructure composéebat aar with
members committed to pressing claims made possible through expanded rutessf dte
fact that a variety of actors areactingto legislative changes suggests a related set of questions.
Are shifts in rules of access and the corresponding changes in the behaviectetlaictors
always intentional — do members of Congress envision that certain outcdhreswit from
their decisions regarding the parameters of rules of access? Do changes o aglcess always
have their intended effects of increasing (or, at times, decreasoegpsao the federal courts?
Do such shifts have unintended effects that might have been unanticipated biols@gisla
Legislators may be aware or unaware of the effect of their actions and disd@gation, |
acknowledge this uncertainty but focus on the fact that rules of access havechésh @r
modified and the trace the effect on the agendas of the federal courts.

That legislators have multiple motivations for their actions and that thenaaenay
have multiple effects creates uncertainty around understanding the prdmessdesh rules of
access influence people’s behavior. One model for approaching these questionfsaarties
legal mobilization literature, in which law is described in part as creapipgrtunities for action

while also constraining possible responses (McCann 1994: 9). Law may haverdiraxtigect
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effects, and may make possible certain avenues of response while clbsithgef. This
dissertation focuses on the creation of one set of opportunities for action — rabessd that

open the courthouse doors. If accomplishing goals depends in part on how the law isd@tructure
this dissertation adds to our understanding of such processes by focusing on hawttedf la
comes to take the forms it does.

The format of the remainder of this Chapter is as follows. To provide a baseline by
which to evaluate the relationship between rules of access and the agenddsdardieourts,
the dissertation next moves to a discussion of existing scholarship on the fedecakcdigrts,
courts of appeals, and Supreme Court. Especially for the Supreme Court, this lsighloées's
focused primarily on the relationship between justices’ ideological disposiéind the agendas
of the courts. Along with presenting these theories of agenda-setting awge chdiscuss
scholarship that looks beyond judicial preferences to explain agenda dynamfeserDif
theories of judicial power are then discussed as are implications for the tioéecolurts in
American politics. This Chapter concludes with an overview of the empihegters that

follow.
1.3 Rules of access, agenda-setting, and agendardea

Scholars have long recognized the importance of the agendas of the federal courts,
especially the agenda of the Supreme Court, to American politics. As a co-eqchl dfra
government, the Supreme Court’s choice of which issues to attend to, the exercise of
constitutional judicial review, and its engagement in statutory interjgnet@te crucial to the
success or failure of government policies. Additionally, as the head of thalfedkciary, the
Court supervises the decisions of lower courts and, when such cases arise, degsab@s of

courts. District courts and courts of appeals engage as well in constitutidicgd!jreview and
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statutory interpretation, determining the constitutionality of governnetiainaor figuring out
the meaning of laws and regulations.

Scholarship on the district courts, courts of appeals, and Supreme Court answers some
core questions about the judiciary’s agendas. As discussed in more detail belows $avaa
identified circumstances under which “legal” and “extralegal”’ fachoesimportant for
explaining agenda-setting; have demonstrated a link between ideologatiappsitions and
agenda-setting; and have identified changes in agendas over time. Howeverxtenthiat
this scholarship focuses on judges and their behavior as the primary or sole inflnegysnda-
setting and agenda change such scholarship has not accounted for the multiple &Js in w
actors outside the judicial branch influence judicial agenda-setting and agandga’c

1.3.1 Supreme Court agenda-setting and agenda ehang

There is a considerable literature on agenda-setting and agenda dhthiegeugpreme
Court. As with studies of the agendas of other governmental institutions, sdteMarfocused
on the mechanisms through which the Court’s agenda is constituted and how it changes. To
explain agenda-setting and agenda change at the Supreme Court, researdntérs on a set
of institutional features that allow justices to express and act on theirgmefs. These features
include discretionary agenda control, life-tenure, and institutional indepengieroghe
perceived infrequency with which the Court’s decisions are reversed bytuomsal
amendment or legislative override. Justices are thus understood to choose whith plase
on the Court’s agenda and how to decide the merits of those cases based on tharzatleolog
predispositions (Segal and Spaeth 2002: 86). Understanding the Court’s agenda atiarg/ one

is as simple as investigating the Court’s membership.

® One challenge faced by this literature is howdooant for judicial agenda change that takes platiee absence
of changes in the make-up in the Supreme Couré. Cbapter 5 of this dissertation.
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Scholarship on the judicial agenda-setting process generally focuses aondetiade
by the individual justices and credits the justices themselves as thgddkie behind agenda
change. The most visible and dramatic change in the Supreme Court’s agenda ket@8i7/pos
when the Court began to focus more on civil liberties and civil rights casesdmmstis
historical attention to economic cases. According to a representativeaqma discretionary
agenda control gave the justices the tools and opportunity to shift away from ecorsenie ta
“formulate the Court’'s agenda more to [the justices’] liking” (Hung@fe: 329).

Studies of the Supreme Court’s agenda, generally following the attitudinal, oot
on the justices’ decision to grant or deny certiorari, the decision which forpiatlgs cases on
the Court’s agenda. There are multiple influences on this decision, which aretaitacterized
as “legal” and “extralegal” (Baum 1977; Perry 1991; George and Epstein 1998l fhetors
include whether or not conflict exists among lower courts, if the federatoeat participates
in the case, and whether there is dissent in lower courts (Provine 1980; Ulmer 1984a@aldlei
Wright 1990; George and Epstein 1992; Segal and Spaeth 2002). Extralegal factoestieclud
ideological predispositions of the justices, the ideological direction of thaatebrslow, and
the relative policy positions of other branches of government (Caldeira and \A9&Mit Epstein
and Knight 1998; Segal and Spaeth 2002).

Justices may also be affected by their understanding of the “judicial wdiesh some
scholars have interpreted as influencing the justices to accept case@sdbat” resolution by
the Court or to avoid deciding economic cases in favor of civil rights and liberties|éPa
1991). Provine (1980) describes the agenda setting process in the Supreme Courtias a funct
of policy preferences interacting with role perceptions in that justied® decisions regarding

what cases they would like to hear based on their personal preferences, butwaitoreat
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framework of how they view their proper role as justices. Perry (1991), basedreiemsenith
both Supreme Court justices and clerks, posits a theory of agenda-setting througlusticies |
decide to grant or dergertiorari based on one of two strategies, either an outcome model or a
jurisprudential model. Justices employ the outcome model when they “cardysaibogt the
outcome of the case on the merits at the time of the cert[iorari] decisiohijs iceise, a justice
would make a decision regardingrtiorari based on strategic considerations. In contrast, if a
justice “does not feel particularly strongly about the outcome of a casejll lneeide according

to the jurisprudential model and his thinking will be dominated by “legalistic, jurisptiatie

types of considerations” (274).

Accounts of agenda changeplain shifts in judicial attention over time with similar
influences: the changing preferences of justices tempered by colssstaihtas the judicial role
and the preferences of other institutions (Pacelle 1991; Segal and Spaeth 20020G8)ie
Changes in the political, social, and economic environment surrounding the Court iedlunenc
only the justices’ perception of the judicial role but the issues that litigaintg to court (Casper
and Posner 1974; Pacelle 1991). Others have noted a somewhat symbiotic relationship betwee
Supreme Court justices and litigants, who “use information from previous casesSSapoeiine
Court justices’ preferences and priorities to develop their litigatioregiest” (Baird 2007: 83).
Baird (2007) finds that across policy areas, judicial signals about the impoofaamcase
influence the number of cases brought within those policy areas (99). Thus, thes justic
themselves may foster agenda change, through encouraging litigants tmbrengases in
policy areas in which justices signal their interest. Additionally, whigrahts organize or gain
increased access to the legal system, judicial attention to their issp@xcrease (Lawrence

1990).
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Agendas (and outcomes) change in response to the replacement of justices through the
appointment process (McMahon 2004). Linking the appointment process to changes in judicial
agendas, McMahon provides an alternative, interbranch explanation of the shift&nooméc
cases to civil liberties and civil rights. McMahon'’s study adds to our undenstgoidnow the
Supreme Court, and appointments to the Supreme Court, were part of President Reosevelt’
efforts to maintain the Democratic Party coalition. The President thertedor multiple
motivations for his decisions regarding how to staff the Court. More broadly, pladititors
outside the federal courts may have multiple motivations for empowering couts esample
shows.

Major works that examine trends in the Supreme Court’s agenda over timeegitthe
justices themselves with the lion’s share of responsibility for both ageettlag and agenda
change. Describing decreasing attention to economic issues in the Waingar, Bnd
Rehnquist Courts, Segal and Spaeth write that “a likely explanation for thede itnay be the
justices’ perceptions that business, labor, and tax matters have relatileebaliencé — a
perspective that links the Court’s agenda to judicial preferences and chstiastef the issue
under consideration (250 emphasis added). In a similar manner, Pacelle (19xl)hatithe
“Court chose in part because of external pressure, to limit its consideration of somedasiues
become a forum for others” after 1937 (15 emphasis added). Lanier agrees, aritiatéie
Court “began to turn away from [economic regulation] and refocused its priorities strogse
of civil liberties-civil rights” (Lanier 2003: 212). By focusing on justices’qegtions of
salience and the choices made by the justices, this scholarship does not accbhentfiolenhces
of actors outside the Supreme Court. In these models, agenda change is drively pyrtiaei

decisions made by individual actors (Supreme Court justices), isolating the apganda



18

process from larger dynamics. This stands in contrast to the model of agendaacitgige by
Baumgartner and Jones in which agenda change is driven by changes in “[hJow a policy is
understood and discussed” and by shifts in venues in which policies are discussed (Ba@umgar
and Jones 1993: Chapter 2). To the extent that scholars explain changes in the judotéahage
a function of judicial decisions alone, they overlook how the Supreme Court’s agenda has
changed in part as a function of dynamics in the larger political system. Amonghirtigs,
guestions to be asked and answered include: where do changes in what justices wantctdme
Are such changes connected to, for example, policy changes undertaken bititta paities
that nominate justices? Are lawyers and potential litigants respondingnigeshia judicial
attitudes in pursuing cases or are they acting preemptively?

Thus, studies of the Supreme Court’s agenda focus on the justices and their decisions and
generally adopt the model that judicial behavior is a function of ideological posdisns. In
turn, the Court’'s agenda is described as a reflection of justices’ prioNiibde some
explanations of decisions on threeritsdecisions account for the influence of Congress or the
President’s policy positions (George and Epstein 1992; Epstein and Knight 1998), for the mos
part the attitudinal model minimizes or eliminates the influence of thddaégesand executive
branch in the Court’s process of agenda-setting and in influencing how the agendss dvang
time. As is discussed below and in Chapter 5, the assumptions of the attitudinal model that
undergird such conclusions about the Court’s agenda are based on certain thaatiembf |

power that emphasize Court independence and insulation over other characteristics.
1.3.2 Lower court agenda-setting and agenda change

The processes of agenda-setting and agenda change are different for thealistact

and courts of appeals as these courts do not enjoy discretionary control over tidasagene
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issues to which they attend cannot be described as primarily a function ofi¢oéogical
predispositions (though decisions on the merits may be). At the same timeréhsteadions in
which these judges have the ability to exercise discretion includingditteirminations of
whether jurisdiction exists and if standing can be granted (Rowland and Todd 1994 /B¢
1999). Additionally, the courts of appeals exercise discretion over whether to fesidbanc
re-hearing (Giles et al. 2006).

District courts Studies of the federal district courts focus primarily on the task of
explaining the decisional outputs of federal district judges. District courégugiccupy a unique
institutional position compared to other courts in the federal judicial systamdkal. 2009). A
comparison between the district courts and the United States Supreme Colrpaehigies its
own unique place in American politics, helps to highlight this observation. Accdal®ggal
and Spaeth, “[m]embers of the Supreme Court can further their policy goals bihegulsek
electoral or political accountability, have no ambition for higher office,camaprise a court of
last resort that controls its own caseload” (Segal and Spaeth 2002: 92). Duostrist in
contrast, are trial courts, not appellate courts, and do not enjoy docket control oltisele
ability to determine justiciability. Decisions of district court judges may be reviewed by higher
courts, which may temper ideological decision making. District court judgesanay h
ambitions for higher office, which may temper their willingness to overtlyueupslitical or
policy goals. However, as the likelihood of review by a higher court is low,aistriirt judges
may not fear too highly reversal by a higher court. Rowland and Carp place thetagecof

appeals at 20 percent annually, with fewer appeals being successful, leaahingverall

" Justiciability refers generally to the processathjch judges determine if threshold requiremenésraet by parties
to a case.
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“declining reversal rate” (Rowland and Carp 1996: 8). As a result, both legal aale gt
factors are thought to influence district court judges’ decisions.

Opportunities for district court judges to exercise discretion do exist, over both
procedural and substantive questions (Rowland and Todd 1991: 177; Kim et al. 2009: 85).
Where opportunities to exercise discretion exist, ideological influences @ioteciaking are
more likely to be found. Scholarship on lower court decision making has thus often focused on
situations that allow judges to exercise discretion. Political partiaaifin has been correlated
with standing decisions of liberal and conservative judges (Rowland and Todd 1991)rand wit
the civil liberalism of the federal district courts in times when ambidumy the Supreme Court
creates legal uncertainty (Rowland and Carp 1980: 294, see also Rowland and Carp 1996).
According to Rowland and Todd, “[w]hen the legal context of the dispute is sufficiently
ambiguous to accommodate the exercise of judicial discretimithe dispute evokes
extrajudicial appointment criteria, the trial judge often resolves antpigy reference to the
extrajudicial values that secured his or her appointment” (1991: 176 emphasis Jorigausl
ambiguity exists when the Supreme Court fails to provide lower courts withsa@als, and
instead produces “inconclusive, conflicting, and ambiguous ideological signals” which,
according to Rowland and Carp, “permits trial court judges much more discnetideeavay in
their decision making” (1996: 32). When judges recognize the potential to exdistsetion,
“they will be more likely to give vent to their own set of personal attitudes” ([&whand Carp
1996: 41), attitudes that have been found to align with those of their appointing president
(Rowland and Carp 1980, 1983; Stidham et al. 1984).

Agenda change at the federal district courts has been explained bg<iratite

“parameters of American jurisprudence” (Rowland and Carp 1996: 7). According tariRlow
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and Carp, understandings of rights and duties have shifted from a “contractual model” to a
“fiduciary model.” While in the former rights only exist if specifigthe latter “vague
standards of care [may be] inferred from the fiduciary relationship betitigants or, more
importantly, between the state and its citizens” (7). While judges wereaiaestby the
contractual model (as they can only enforce rights that affirmatesesy), the fiduciary model
increases judicial discretion as judges must work to understand the nature ofithesiefa
between citizen and state. Judges become involved in policy questions in part because
legislation may create a fiduciary relationship that courts may havederdr because judges
themselves create new obligations, such as through expanding access to courstanoliigg
doctrines (Rowland and Carp 1996: 7). Rowland and Carp acknowledge the role ofdegislat
creating opportunities for judges to exercise discretion. According to the gufichrciary
jurisprudence has been characterized by legislation ... that assigns staridardsrather than
creating specific obligations” (7). While the authors recognize a linkdaet legislation and the
exercise of judicial discretion, they do not explore the link between jurisdigtamting or
standing conferring legislation and the agendas of the federal distrits.cour

Courts of appeals As the Supreme Court gets to choose from a pool of available cases,
the attitudinal model is more applicable to understanding and describing Supremageadd-
setting as compared to lower courts. The circuit courts (and the distrits)anostly take
mandatory cases, so they are more responsive to the bar and litigants — respondsngp tiat i
issues as raised by the parties that bring those issues as opposed to emjoyicgmplete
agenda control as does the Supreme Court. At the same time, lower court judggsemnagny

steps to control their dockets, including by issuing summary judgments or using expedit
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processes, or trying to get parties to settle cases. At both the trigmeid& level, judge’s
interests will influence how they attempt to manage cases.

The literature on the agendas of the courts of appeals has focused in part omdescribi
changes in agendas across time and circuits. Howard (1973) examined the agémddsSof t
Courts of Appeals for the District of Columbia, the Second Circuit, and the FifthitGirad
argued that location and social conditions account for differences in issues messdcacuits
as did ideological effects and regionalization (38). Baum et al. (1981-1982)dasisell on
three courts of appeals — the Second, Fifth, and Ninth Circuits — but expand the scoipe of the
study to cover 1895-1975. They posited that growth in criminal cases is linked to b growt
crime and “the expansion in the domain of federal criminal law and the crimirggli¢tion of
federal courts” while the declining attention to “real property cases’ thve time period of the
study is attributed to the closing of the frontier, and the fact that “thevlaeh determined
rights to land became more certain, making resort to litigation lesssaegesd less promising
(Baum et al. 1981-1982: 295-7). Additionally, despite increased economic actietyiaat to
business-related cases were found to be relatively low (Baum et al. 1981-19820298¢
other hand, the growth of the modern administrative state contributed to incréesgdrato
cases related to the regulation of society, a trend that has contributed to thecheeaalier of
the agendas of the circuit courts (Baum et al. 1981-1982: 302). In this manner, Baum et al.
identify legal and societal factors that contribute to agenda formation and changeaarteef
appeals (for similar scholarship see, e.g., Kaheny 1999).

In describing the business of the courts of appeals, Songer et al. (2000) dzardute
work of these courts as “dispute resolution and norm enforcement,” as courts of appeatnf

“detecting legal error in trial court or agency decisions” (47). Surgesxisting literature on
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agenda-setting at the circuit courts, the authors identify socioeconomic anchpodtititext,
choices made by litigants, and institutional norms and practices as importandérstanding
agenda-setting and agenda change (48) . They conclude that “changes irathpditicial, and
legal environments” account for changes in the issues appearing on the cotrtgblitical
and legal factors” leading to “more dramatic change” (Songer et al. 2000:

Hurwitz (2006) examines in more detail the nature of agenda change at the courts of
appeals. The process of agenda change at the courts of appeals is desdapeddisg on
decisions of litigants to appeal, which may be influenced by Supreme Court decisionsat
as signals encouraging or discouraging future litigation (Hurwitz 2006: 327). igudly,

“salient political events, public opinion, and the outcomes stemming from other s ariche
government should influence the manner in which ... cases are appealed to the circilit courts
(Hurwitz 2006: 328). Characteristics of issues matter as well so that Supocemetizntion to
“salient, controversial” issues, such as civil liberties, will affeerdaitbn on the courts of appeals
as, again, litigants respond to positive or negative signals sent by the CowitZF2006: 329).

But attention to economic issues at the courts of appeals should not be affected by Suprem
Court attention as the Supreme Court has the option of avoiding these cases through its
discretionary control over its agenda — a luxury the courts of appeals do not enjoy.

As with the district courts, scholars have also focused on situations in which ttreafourt
appeals enjoy discretionary control over their agendas including the deoigj@nten banc
review of a panel decision (Giles et al. 2006). In that study, the authorseximae steps to
the process: a litigant’s decision to ask for rehearing, an active judge&stehat all active
judges be polled, and a vote by all active judges on the panel regarding the (85RjonFor

each of these three steps, ideological factors and legal factorsaarmed. Focusing on the
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Fifth Circuit for the years between 1981 and 1991, the authors conclude that litagahtseir
attorneys) and judges “structure their decisions according to very difets of goals and
priorities” (Giles et al. 2006: 865). Thus, attorneys focus, in part, on the ideologizedadi
between the panel and the circuit majority as well as the likelihood of victoly ywdges focus,
in part, on legal uncertainty, intra- or inter-circuit conflict, disagreemetmden district and
appellate court judges, and whether there are dissenting opinions (Giles et al. 2006: 865)

Studies of the agendas of the lower courts have thus found that these agendas have been
transformed over time, as has the Supreme Court’'s agenda. The causes of tlesuadtams
include factors external to the courts such as changes in the political aaddesgtonment —
which may influence litigants’ decisions to sue — as well as changesnattlre of the
relationship between citizens and their government. The lack of discretiamirgl ©ver their
agendas means that judges on these courts are generally unable to avoid decidseg the ca
brought before them. In situations in which judges can exercise discretion, v ascess
to the courts, they do so and their decisions may be influenced by ideological pradisposit
As with studies of the Supreme Court, legal and extralegal factors ar®tbemgportant to
understanding agenda dynamics at the lower courts.

Studies of the agendas of the lower cobagedescribed agenda-setting and agenda
change as more than the product of deliberations by individual judges. Howeveronféle s
hint at a relationship between Congress’s activities and the agendas of the coods| af the
relationship between congressional manipulation of rules of access has not besetegresor
either the lower courts or the Supreme Court. In the next section, | present a nibidel of
relationship with the goal of illuminating the manner in which Congress daemag the

agendas of the federal courts.
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1.4. Rethinking judicial agenda-setting and agendehange

In this dissertation, | argue that judicial agenda-setting and agenda cveangiene
cannot be explained exclusively by looking at judges’ ideological predispositiat$aators
such as issue salience. While courts have indeed become more involved in multgikeaspe
Americans’ lives as reflected by changes in the courts’ agendas oeethimincreased
involvement is not solely because of efforts on the part of judges to involve thesnsahesv,
different, or more issue areas. To explain the agenda-setting procegeadd ehange over
time, | argue that the changes in the agendas of the federal courtsetkabilve are in part a
function of congressional activity. Relevant congressional activity inclp@esing a law in a
policy area, thereby creating new legal issues to be adjudicated;go@sisdiction-granting
legislation to designate a court as venue in which to hear claims; and confemitigg on
litigants to allow their claims to be heard in a court of faw.

First, the passage of a law is almost certain to create questions requoiugioa in a
court of law. Congressional activity leads to judicial activity as litigkrak to the courts to
settle legal and policy questions, questions that might not exist absent rejatizdide.
Second, like other policy-making institutions, the manner in which U.S. courts paeitipat
policy processes is structured by their jurisdiction. The jurisdiction of teedkecourts is
generally established in the U.S. Constitution, with Congress frequestigigrg its
constitutional authority to determine the specific jurisdiction of the lower cowtsen
Congress grants jurisdiction to the courts, it confers upon them a number of related
characteristics. It establishes courts as policy venues, giving thgraviee to make

“authoritative decisions ... concerning a given issue” (Baumgartner and Jone81293nd

8 These are not the exclusive mechanisms througbha®ongress can empower the courts or litiganthelO
mechanisms include changing rules regarding cletssnesuits (Barnes 2007) or by manipulating thsteand
benefits of litigation (Farhang 2008, 2010).
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confers agenda-setting powers (Hinich and Munger 1997: 157-65; Adler and Wilkerson 2008:
33). Grants of formal jurisdiction designate courts as venues in which individualsoaipg gr
may work to advance policy goals. A court’s agenda at any point in timeflecios in part of
that court’s jurisdiction. Furthermore, a court’s agenda over time is in pdi¢ction of how
jurisdiction changes.

Third, the manner in which courts participate in the policy process is additionally
structured by standing. Judges make decisions of what these rules are anuespplyles.
Lawmakers also make decisions regarding the availability of standinthe/&upreme Court
has cabined important parts of standing and other rules of justiciability intabosal terms —
that is, as requirements set by the Constitution — courts enjoy a great detharity over
determining what standing rules will be and how they will be applied. That ik ptges
sometimes call standards “constitutional” these standards are not explitite Constitution
but are judicial embellishments of the constitutional text. These include theiposhagainst
advisory opinions, against mootness, the need for ripeness, and for the avoidance af politic
guestions, to name a few. The idea is that judges have developed a large bodynef\altr
the goal of delineating the proper exercise of judicial power. Sometimedfebeis to
encourage judicial participation in deciding certain policy questions whiléatsptsuch rules
work to discourage judicial participation. Additionally, the Supreme Court often mixes
pragmatic and constitutional standards — meaning it is not alwaysfceare of justiciability
stems from prudential or constitutional grounds. There is often confusion aboutwehat le
standard rises to, and the Court has at times avoided resolving this confusion and evén uses
its advantage as shifting between pragmatic and constitutional standamdsaay for the Court

to escape its precedents.
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At the same time, members of Congress have the capacity, and act on thiag,dapa
grant (or deny) standing to litigants (see Chapter 3). Individuals and dmag<laims based
in part on whether they have standing to sue. As with claims that courts havetjonsgidges
evaluate standing claims and determine if standing does in fact exist. Theipnaikesurts’
agendas change over time in part because standing doctrine is changed edilady jodi
legislatively. When the standing requirements are lowered by judges nrGamgress confers
standing on more individuals or groups, or when availability is limited, the court’s agemd
reflect in part these standing rules and laws.

It is worth noting that the Supreme Court often takes standing cases becerige the
some new issue, novel strategy or confusion regarding how to apply an existing rulewwethe
courts. The justices may choose a case to determine a new rule that is probedsy anport
to a number of other cases. Further, the Court often avoids deciding the merits chsiessand
focuses instead on the threshold questions. In some cases, threshold issues suchgaarstandi
not the only issues in the case — the Court could move to the merits — but the Court avoids ruling
on substance because it concludes that a lower court was wrong to grant standifigstn the
place. A ruling on standing often, then, avoids the merits, and a ruling againstgtandys
does. And in some cases, the Court at one time rules on standing and then returng to simila
issues farther down the line. For example, the Court rulBdker v. Carr(1962) that people
had standing to sue regarding apportionment of legislative districts but did Hubisadtze one
person, one vote standard uigynolds v. Simd.964).

This dissertation therefore addresses a gap in our understanding of how the afendas
the federal courts are constituted and change over time by accounting foletiof

congressional enactments and of rules of access in this process. New legahgaestcreated
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in relationship to new laws. Jurisdiction and standing are granted by Congressignieat the
legislative body plays an integral role in the process by which fedarekcset their agendas.
Litigants may be able bring certain cases and judges have the capacityttibeaases
because Congress has created opportunities for judges to adjudicate certsinFesue
conceptions of judicial power, the recognition of a role for Congress in the judjerada-

setting process has numerous implications.
1.5 Judicial power in a democracy

Previously, | discussed two ways of explaining judicial agenda-settinghange — a
“court-centered” view in which the ideological predispositions of judges explanmlage
dynamics and a “interbranch” view in which actors outside of the judicial branalemc# the
agendas of the federal courts. These two different approaches to explairsrag agknda-
setting and change are rooted in different conceptions of the origins andovpefaudicial
power and of how courts participate in American politics. In the court-cdntee, the role of
the Supreme Court in American politics is to resolve disputes and make policg, whe
appropriate (Segal and Spaeth 2002: 406-29). At the Court, agendas are set by junligial act
who control their docket. Decisions may be “counter-majoritarian” if thekadeActs of
Congress or other government actions unconstitutional. In the interbranchud®sigl jagenda-
setting and agenda change are viewed as processes that result from the dégigiges who
operate in legislatively-created environments — environments that arteistduin part by
decisions made by Congress. Agenda-setting is a manifestation of judicia) potwjadicial
power itself is understood as contingent on decisions made by actors in other branches of
government. Decisions by the courts may have multiple implications and cannoipbge si

categorized as counter-majoritarian or majoritarian.
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1.5.1 Court-centered views of judicial power

Here, the Supreme Court is viewed as deriving its power from the Constitution, which
serves as the fundamental law of the land. Operating in a political culture thegtdis
centralized federal power, the Court is additionally situated in a fedetahsgad a system of
separated powers. In the former, power is divided vertically between thd ek state
governments while in the latter, power is divided among three co-equal branchestkatsh wi
own sphere of activity and ability to check and balance the actions of other brambless are
viewed as the source of a need for the Court to make public policy — to resolve didpakes w
arise between levels of government and among branches of government. The Cowrt does s
through the power of judicial review, or the power to “declare an action of the omehbs of
government incompatible with the content of the fundamental law” (Segal andh 2p8ét 1-
20).

Additional characteristics of the Supreme Court are important to note astitapute
to understandings of how justices make their decisions and of the impact of theimdecis
Supreme Court justices are conceived as operating in a unique institutional enmtrtrahe
allows them to act on their preferences. Justices are appointed to the Suprenier Gleyirt
absent are the periodic checks of elections. Justices’ salaries areitonally protected, and
the formal removal of justices depends upon impeachment (or, more often, netiocerdeath).
The Supreme Court’'s agenda is primarily discretionary and is constructed winesjagree,
according to various institutional rules, to grant review to cases that havétige¢ed through
the federal and state judiciaries. When justices make their decisions,dhelatively free
from external constraints. According to Segal and Spaeth, “[a]ttitudsalgte that because

legal rules governing decision making (e.g., precedent, plain meaning) in ¢ésedoasot limit
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discretion; because justices need not respond to public opinion, Congress, or the Pagsident;
because the Supreme Court is the court of last resort, the justices, unlikevtbeicdurt
colleagues, may freely implement their personal policy preferendke astitudinal model
specifies” (2002: 111). As described above, the implications for agenda-setticlgpauge are
clear: the justices of the Supreme Court set the agenda and are responslid@des in the
issues appearing on the agenda over time.

In the court-centered view, interactions between the Supreme Court and other branches
take on a “direct” nature. The Supreme Court exercises its power throughdieeprajudicial
review and either strikes down or upholds a law. It is clear when the Courtsesdatg@ower for
a law has been struck or upheld, and the impact of the Court’s action can be clazely @ele,
e.g., Rosenberg 1991). Additionally, as illuminated by Lovell in his critique of piedatn
conceptions of judicial power, scholars often assume that laws represepiotieachoices and
policy positions adopted by Congress. This “legislative baseline” is thtmgktablish a
yardstick of legitimacy by which to evaluate the Supreme Court’s adfidtine Court strikes
down a law ostensibly supported by a majority of elected officials, then itteasia a counter-
majoritarian fashion (Lovell 2003: see, e.g., Chapter 1).

1.5.2 Interbranch views of judicial power

In the interbranch literature, judicial power is described as contingent intbatfgins
and its exercise. In addition to the powers granted to the federal judicitirg Bpnstitution,
power is granted to the courts through positive action by Congress. The jurisdi¢dherater
federal courts and the appellate jurisdiction of the Supreme Court aresbstdibégislatively.
Members of Congress foster the exercise of judicial power by creatiadigtion upon which

courts act. Congress often manipulates the parameters of jurisdictismgyarisdiction in
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new policy areas and taking it away in others (Peabody 2006; Chutkow 2008). Only with gra
of jurisdiction from Congress are the lower federal courts able to partiaiptte policy process
(though once courts and jurisdiction are created, there is a constitutiosgbbdseir continued
existence). And, Congress grants standing to people, creating new opportandasts to
exercise power, again contingent upon legislative-grants.

The relationship between courts and other branches of government is not always
conceived as “direct.” Supreme Court decisions may not operate in a straighdféaghion to
the extent that their impact may not be immediately discernible or maypdiem other actors
for implementation (McCann 1999). Furthermore, interactions between the Supsermeard
the United States Congress are complex. Coordination between the branchesnohgot/&r
advance policy and political goals is a characteristic of our politicamsysThe act of striking
down legislation cannot be viewed as a straightforward action that is ieésifyreted (Lovell
2003). As noted early on by Dahl (1957), the legislative coalition that originabggaise
legislation may no longer be in power, meaning it is not always clear Wagiklative will” is
theoretically thwarted. The Supreme Court rarely overturns legislatitie oftional governing
coalition of which it is a part meaning there is little danger to an egitgislature that its
policies will be affected.

While there is no direct electoral connection between judges and the public, important
links exist between the courts and the public through elected officials who ngmetatnd
approve of judges. U.S. Senators continue to influence the choice of judicial nomineds throug
the practice of senatorial courtesy (Giles et al. 2001). The abilihed®tesident to shape the

federal judiciary through the appointment power, while not absolute, is nonethgiestamas

° While Dahl drew attention to this puzzle early te public law literature did not really set abanswering it
until a generation and a half later.
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the relative balance of liberal and conservative judges on the courts simfjsrath new

presidential administrations (Rowland and Carp 1980, 1983; Stidham et al. 1984; Rowland and
Carp 1996; Songer and Ginn 2002). McMahon (2004), for example, argues that strategic choices
on the part of presidents in their choices of appointees to the Supreme Court can impact
outcomes and finds that President Franklin D. Roosevelt was successful in staffCatt

with members who would advance civil rights and libertfes.

Further links between elected officials and the courts come by way of Cosgress’
constitutional authority to establish the jurisdiction of the lower federalcaad the appellate
jurisdiction of the Supreme Court. Along with passing jurisdiction-grantingldsigis and
legislatively expanding access through standing, two mechanisms discutisedhapters that
follow, Congress often has the opportunity to respond to Supreme Court decisions. If the
Court’s decision stands on statutory interpretation, Congress may patsiegito override the
Court’s opinion. Recently, for example, Congress overrode the Court’s decisiorcaséhef
Lilly Ledbetter v. Goodyear Tire Compafbpb0 U.S. 618 [2007]) through the passage of the
Lilly Ledbetter Fair Pay Act of 2009. Additionally, Congress has the dgpaciemove
jurisdiction from the federal courts and frequently does so (Chutkow 2008), thegdoyireg in
an ongoing dialogue with the courts over their interpretation of federal laws.

These different views of judicial power thus lead to different conclusions abawuti¢he
of the Supreme Court in American politics. Under the court-centered frameworkipieste
Court is described as a pervasively independent and powerful institution, one thattsfteraac

counter-majoritarian fashion. The Court’'s agenda reflects the power isagqystices are free

19 A president’s ability to direct the course of faderal courts is influenced by the make-up ofSkeate. When
the Senate is controlled by the opposite party ftieenpresident, for example, it is much harderebagjudge or
justice through the process. Furthermore, wheretisedivided government, it is much harder for ¢tected
branches to retaliate against the Court. Dividedeghment is a characteristic of government inmetienes,
complicating interactions between the branches.
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to act on their ideological predispositions given the nature of the institutiomich they

operate. Assumptions include the idea that the source of the Court’s power is tludé goaver
from the Constitution, that judicial decisions on constitutional decisions are fiaghdwers are
relatively fixed, and that competition against branches is a zero-sunvgame each side wants
to move policy toward some ideal point (as opposed to the possibility of cooperation among the
branches). Under the interbranch framework, the ability of justices to@mttiagent in part on
grants of power from other institutions. The Court’'s agenda reflects the legigtatreated
environment as well as judicial preferences. Courts may act in waysusiaate the policy
priorities of other governmental actors, but they also act in ways that fthidser priorities. A
more complex and contextualized description of judicial power emerges frommi$pegé/e as
it takes into account the manner in which the legislative, executive, and judiciahbsashare
power and responsibility for governing. Public policy often results fronsdbedinated efforts
of all three branches, which work within their respective spheres to draft, mgleiment, and
interpret legislation.

1.6 Summary

Positing a distinct theory of judicial agenda-setting and change that dependsom part
congressional activity, including granting jurisdiction and conferring stanthisggdissertation
will make a number of related theoretical contributions to the existingtliter. First, by
focusing on the federal district courts and the Supreme Court and their agenqasjehbts
works to further illuminate the processes by which federal courts seagaidas. That is, |
identify jurisdiction and standing as factors that, in addition to ideologicdisp@sitions, are

integral to agenda-setting and agenda change over time. In doing so, a pictujactitle
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agenda-setting process emerges as the process accounts for the rolesgiess(lays in
influencing the issues that appear on the courts’ agendas.

Second, | provide an explanation of the changing nature of the issues appearing on the
agendas of the federal courts. Numerous scholars have described fundanaegies i the
issues appearing on the agendas of the federal courts over time. Trackasgeledo which
courts attend, scholars have found that the agendas of the federal courts have undergone a
fundamental transformation throughout the twentieth-century. Courts all ataheéecurrently
devote less attention to questions of economic regulation when compared to earlier péaibds
of the published opinions of district courts in the period between 1933 and 1953 dealt with
regulation of the economy while only 17 percent did so in the period between 1969 and 1987
(Rowland and Carp 1996: 22-3). An analysis of the business of the courts of appeals for 1895-
1975 concluded that while economic cases once dominated those courts’ agendasten the lat
period “a large proportion of ... disputes are essentially noneconomic in cha(8eter et al.
1981-1982: 306). Since the late 1930s the Supreme Court’s plenary docket has been transformed
from one dominated by economic issues to one dominated by civil liberties and biglisgues
(Pacelle 1991). While economic cases accounted for almost half of the Countla @gace in
the 1930s by 1987 only 10 percent of the Court’s agenda was devoted to cases dealing with suc
topics as injury compensation, insurance claims, and personal economic dispuks {Pad.:
62-7). Once venues for adjudicating “private economic disputes,” courts are nowkalyréoli
deal with issues related to criminal justice, civil rights and liberties tlae regulatory state
(Baum et al. 1981-1982: 306; Rowland and Carp 1996: 22). Often focusing on ideological
predispositions as explanations for these changes, scholars have not ddoouhee

relationship between the manipulation of rules of access and judicial ageraaicty. This
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dissertation improves our understanding of the causes of agenda change ovedevedping
a theory in which judicial agendas change partly in response to legislatreelyyd
opportunities.

Third, this dissertation challenges conceptions of courts as “counter-mé&aofitay
providing additional evidence of links between Congress and the courts. | demdhatrate
courts often have the opportunity to participate in the policy process due to deciaambyn
elected officials, who serve as an important link between the public and the cowdl 2003).
Judicial power is described as contingent on decisions made by electedsoffieianing that
elected officials — as representatives of the people — have the capacigtandhat capacity)

to influence how the courts participate in American politics.
1.7 Chapter outline

Following this introductory chapter, the dissertation proceeds to a number oicampi
examinations of the relationship between rules of access and the agenddsddrdiecourts.
By using a mixture of methodologies and by focusing in part on the district cbertyurts of
appeals, and the Supreme Court, the next four chapters provide a compelling caseetisat the
relationship between rules of access and the agendas of the federal cheses cllapters
present examinations of the importance of interbranch processes. Each chaptdangses
dataset that captures the population of cases across a large period of tithernteue, |
estimate models that link decisions in Congress to changes in outcomes in ithlectaal¢s.
Together, these chapters make the compelling case that there iscanfefiées of access on
federal judicial agendas, that these changes occur over time, and can bednaad@xplained

using quantitative data.
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In Chapter 2, | link changes in the manner in which federal courts participate in the
policy process by identifying how Congress encourages judicial jpatimn. Armed with the
constitutional capacity to structure courts, various Congresses have lefhénkion the ways in
which the judiciary participates in the policy process. Using data on Environneetreases,
this Chapter examines how Congress creates roles for the courts of apgehés Qupreme
Court in the policy process. Courts participate in part because of theseilegisiaated
opportunities. The key implication is that judicial power is contingent in part onessignal
grants of power.

Chapter 3 focuses on standing to sue, tracing the development of the Supreme Court’'s
standing doctrine from 1921 through 2006 and examining the manner in which Congress
conferred standing over the same time period. This Chapter helps to establish how bsth judge
and lawmakers make decisions that affect the agendas of the federalarmditises an original
dataset of laws that confer standing on potential litigants. Rules of acwhsding whether
litigants will have standing to sue, are determined by judges during thetegass and by
legislators during the legislative process. Open access encouragésiitwhile closed access
discourages litigation. Standing has changed over time in response to decisiong made b
lawmakers and judges.

Chapter 4 examines the conditions under which Congress empowers the judiciary by
passing jurisdiction-granting legislation, defined as legislationeklicitly expands judicial
discretion by designating courts as venues through which certain speatigorees of people
or organizations may work to address their claims. | use an original ddtpsetdiction-
granting laws passed between 1949 and 2000 that grant jurisdiction to the fedecalkdistts

and the relationship between separation-of-powers concerns and the passagiaionris
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granting legislation. Chapter Four establishes a number of key themesngdhelidea that
Congress routinely passes jurisdiction-granting legislation, that thes may be important to
understanding changes in the agendas of the federal courts, and that there is antifimport
between lawmakers and decisions made by judges.

In Chapter 5, the dissertation turns to the Supreme Court’s agenda by focusing on the
relationship between the passage of a federal law in a policy area amulttie Subsequent
attention to that same policy area. | use data from the Policy AgendastPndjich categorizes
all Public Laws and Supreme Court cases according to the same coding mohinseanalysis
— allowing for comparison across institutions according to the same metiecre3ults support
the conclusion that judicial attention, often explained as a function of justicesiggt=0l
predispositions, can be partly explained in terms of congressional attentipolioyaarea.

Chapter 6 concludes with a discussion of the implications of rules of access for the
agendas of the federal courts and includes a discussion of the contributions of thtsywhoph
include constructing and using new databases of jurisdiction-granting fiegislad laws that
make standing available; rethinking the judicial agenda-setting processotmafor Congress’s
influence; challenging conceptions of the courts as inherently “counferitaaan;”
investigating the impact on the ability of individuals and groups to use litigationttoiete in
the political process; and rethinking conceptions of judicial power to account f@ldhenship

between the legislative and judicial branches.
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Chapter 2. Rules of Access and Judicial Agenda-sgit

2.1 Introduction

Litigants are not always ensured their day in federal court. Rather, tigarst satisfy
rules of acceswhich govern the ability of individuals and groups to secure judicial review of
government actiom Litigants must show, among other things, that a court has jurisdiction and
as potential litigants they must establish standing to sue. Jurisdiceos tethe authority of a
court to hear a case while standing is a set of requirements through whichehjtettge
determines if a litigant is a proper party to bring a ¢asas part of the judicial process, judges
make preliminary, threshold related decisions related to whether cassdveaice depending on
whether rules of access are satisfied. The relationship between ratees$ and the agendas
of the federal courts is not immediately obvious. Decisions on rules of acogbge ma
overlooked, misunderstood as technical or routine decisions that judges make in thegbrocess
hearing a case. Two facts about rules of access complicate this pictuegghow

First, it has been demonstrated elsewhere that rules of access are uskpbyg
control which issues are aired in their courts (see, e.g., Rowland and Todd 19%1]1 898
1999). Decision on rules of access are not always straightforward technécalidations made
by judges regarding the ability of a court to hear a case or litigabting a case, but have been
found to include an ideological dimension as well. Second, and more importantly, rules of
access are not set by judges alo@engresss active in figuring out what rules of access will
be, within its constitutional powers to establish the jurisdiction of the loyderaél courts and

the appellate jurisdiction of the Supreme Court.

™ As noted in Chapter 1, rules of access may alsmpkcated in private causes of action, such ailkescase.
12 additional related considerations are whether othkes of justiciability are met, which includgeness and
mootness as well as avoidance of advisory opiniocolfysive suits and political questions (Mullemixal. 1998).
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While the U.S. Constitution creates the broad outlines of a federal judiciaryegaties
to Congress the power to fill in the details — an activity Congress often engagasngress has
the power to create lower federal courts and to participate in the processchycatnits are
staffed and funded. An important component of the constitutional power to create the lower
courts includes the congressional power to establish the structure of the coultssd;
Congress frequently both grants jurisdiction to and strips jurisdiction fronothiess@nd confers
standing on litigants, meaning Congress is intimately involved in determinirtgcainds have
the capacity to rule upon. Just as judges make decisions regarding which idsuesealrd in
their courtsCongress too makes decisions regarding which issues will be heard in the courts.
Legislation structures the courts’ agenda-setting process. Judgesrsegehdas in part as a
response to what they are able to do under the law, and as the laws governing judicial
participation change the issues appearing on the agendas of the courts change as well

In the post-World War Il era, United States district courts, courts of appedltha
Supreme Court have all shifted from adjudicating primarily economic issw@ehudicating non-
economic and social issues. Accounts of judicial agenda-setting and changefasusalbn
judicial actors themselves, concluding that federal judges seek out opportiongiescise (or
avoid exercising) the judicial power and pick and choose, especially at the Supoem, which
issues to attend to. Whether courts participate in the policy process is ofted aew judicial
decision separate from decisions made by other political actors to empoweuttse

This dissertation explicitly links congressional decisions regarding afilaccess to the
agendas of the federal courts. In doing so, | build on existing scholarshipghdeihigfied the
numerous ways in which Congress influences what issues courts attend to. Thssistiifting

policy-making authority to the courts (Graber 1993; Frymer 2003; Lovell 2003}jrgyeand
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staffing courts according to a variety of partisan and policy godls@s 2002; McMahon
2004); varying the expected costs and benefits of litigation (Barnes 2007; Faflid)gand
creating litigation centers such as the Legal Services Program (i@t890). Congressional
motivation for doing so may take a number of forms, including seeking judiciatipation to
handle issues difficult for the legislature to resolve; to answer policy quelmsiators refuse
to answer on their own; to provide an oversight function with respect to executive branch
administrative agencies; and, at times, to have courts implement public pdieynanner in
which the courts will participate is thus not a fixed notion, but is rather subject tpufaian
by Congress® Existing scholarship has focused primarily on identifying the underlying
conditions that lead to judicial policy-making without exploring separately thkcations for
judicial agenda-setting. This dissertation thus fills in a gap in our understandirey of
relationship between rules of access and judicial agenda-setting and.chang

An important piece to this puzzle of shifting judicial agendas is judicial behavior.
Judges’ understandings of how they would participate in the policy process havdycertai
changed post World War Il. However, as the account that follows demonstrgtesaages in
these attitudes came against the backdrop of changes in the legal field uporuddesh |
operate. By way of illustration, in the pages that follow, | trace the devetdmhe
environmental regulation in the United States through an analysis of every eremtahtaw
passed between 1948 and 2006, as coded by the Policy Agendas Project. As noted in Chapter 1,
as part of the Policy Agendas Project, researchers coded Public Landiragtola

classification scheme that allows for tracking of developments in ingtidtattention over time

13 The manner in which the federal courts will papiate in the policy process is also subject to malakion by
judges themselves especially when they determiregheh potential litigants satisfy rules of justlmlity which
include standing, ripeness, mootness, exhaustiomhether litigants run afoul of the general baresking courts
to issue advisory opinions or to take up politigakstions (see, e.g., Pierce 1998-1999).



41

and across institutions. 1 find that Congress grants policy-making auttwotity federal courts
by looping them into the administrative process and that there are importationaria the
type and amount of authority granted to courts over time. The 1970s and the 1980s were
particularly fruitful times for the creation of new environmental policiesclwbiten included
provisions to include the courts in the regulatory process. However, this enthusiasmactorg
statutory measures that would explicitly involve the courts dissipated. Incedigditexploring
congressional activity, | examine how judicial agendas responded to changdgtor\st
authority.

| argue that understanding the ways in which federal courts participate inittye pol
process depends in part on understanding how Congress structures their panticipat
conceptions of the origins and exercise of judicial power, the key implicatibatithe power of
courts to participate in the policy process varies with grants of autfrantyCongress. Judges
do enjoy a great deal of discretion and exercise that discretion to aahiaviety of goals. At
the same time, the opportunity for judges to exercise that discretion dependsimwhét they
are able to do under the law.

The format for the remainder of this Chapter is as follows. In the nextl Hest discuss
changes in the agendas of the federal courts over time. In Part Il, foonsengironmental
law, | examine how the legal field upon which courts operate changed over tirRart I, |
draw a number of conclusions about the relationship between these changes andgedidal a

setting.

2.2 Court participation in American politics
In this Part, | examine trends in the manner in which federal courts paieiaip

American politics. Reflecting dominant theories of judicial behavior — sudteastitudinal
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model — scholars generally attribute the changes | describe to decisidaynindividual
judges. In contrast, | adopt an “interbranch” model of judicial behavior in whichgudge
decisions can be understood by examining the context in which they make thetmdecisi
Judges do make important policy decisions, and recognizing the role of discretion abititthe
to act on discretion is important. At the same time, the ability of judges to mag&e thes
discretionary decisions is often taken for granted. This study works to denmhstrasuch
opportunities arise through Acts of Congress.

The federal district courts, courts of appeals, and the Supreme Court each have unique
characteristics that inform their agenda-setting process and how thedaagdrange over time.
For the lower courts, the lack of discretionary control over their agendas mearmithat ¢
generally must hear every case properly before them. At the samedtmé&)ddistrict courts
and courts of appeals are able to exercise discretion in determining ioldrestuirements
such as standing and jurisdiction are met (Rowland and Todd 1991: 177; Kim et al. 2009: 85).
Courts of appeals can also make the discretionary decision whether tergbamaeview
(Giles et al. 2006), and all judges make substantive decisions during the courgatiaiii
Judges serving on these courts make a host of decisions regarding how to dealteith mat
related to cases, and may issue summary judgments, encourage settlemieatywseoexpedite
litigation. The Supreme Court, armed with discretionary control over its agerdeises
almost complete control over its agenda by picking and choosing which petitiogrsiofari to
grant or deny.

The judicial agenda-setting process and the manner in which these aderdgsaver
time are thus linked to the behavior of individual judges. In one respect, this focus @i judic

behavior makes sense especially for the Supreme Court, given institutionaddesatcin as life
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tenure, the placement of the Court at the top of the judicial hierarchy, and itsiainsese
agenda-setting powers (Segal and Spaeth 2002: 111). However, such a focus on judicial
behavior relies on certain assumptions regarding the origins and exercideial power that
minimize the relationship between Congress and the federal courts. Judicinlpoeeed as
stemming from the U.S. Constitution, and as courts exercise the judicial powardhz{en
seen as at odds with the preferences of Congress such that the relationstep Gemgress and
the courts is often characterized as adversarial. Courts are often deasripeatating in an
environment relatively free from congressional oversight, because Corgyuesslling or
unable to “control” the judiciary (see, e.g., Melnick 1994; Segal and Spaeth 2002).

In contrast to these court-centered views of judicial power, scholars adopting an
interbranch perspective conceive of judicial power as contingent in both its originsesoide
Congress enjoys a host of constitutional powers with respect to the fedesiaryydncluding
the power to set the jurisdiction of lower courts and to set the appellate juoisdaitthe
Supreme Court. Congress both grants jurisdiction to the federal courts and remsgasiqur.
The ability of courts to participate in the policy process depends on these clomgilagants of
power, and research on this activity demonstrates just how often Congress tittkéng ability
of the federal courts to participate (Gunther 1984; Peabody 2006; Chutkow 2008). Congress
may have policy or partisan goals in mind when it makes decisions during thetilegisrocess
to grant (or deny) policy-making authority to the courts and may grant (o} dethority based
on evaluations of the relative partisan or policy positions between the legistatures, and the
executive branch (Shipan 2000; Smith 2005).

Furthermore, the interbranch model accounts for growth in the power and the influence of

the federal judiciary as an institution. The power and influence of the fedeaajydas



44

grown from the early days in which Supreme Court justices were forceatkttha circuit. For
the courts, decisions made by judges and juséicesnportant to understanding how individual
cases or a line of cases furthers or checks the power, prestige, and indluteceourts. When
the Court upholds the policies of a governing coalition, for example, it is perhapdedvisgr
support from other sectors of the political system. However, courts are notgaaifzing.
Without Congress’s frequent legislative decisions regarding thetwsteuof the federal courts,
the judiciary would not exist in the form it does today. Decisions by judges alonet @count
for the growth and development of the judicial branch.

In the interbranch model, judicial agenda-setting and agenda change aileedessia
function of the interplay of judicial preferences and interbranch factoterbranch factors
include rules of access, or rules that govern if a court has the authority tochsaramd include
jurisdiction, standing, and class action rules. A judge has the opportunity to detérraies of
access are satisfied but to the extent that rules of access may bshesdafalind manipulated) by
Congress, judges are playing on a legal field that Congress has helpedotons

| argue that the agenda-setting process unfolds through a number of steps. First
Congress sets or varies rules of access by, for example, granting jummstha lower court.
Congress grants jurisdiction to the federal courts by explicitly stdtatgatspecific court shall
have jurisdiction to hear cases related to the issues raised by a statwggarfple, the Civil
Rights Act of 1964 states that “[t]he district courts of the United Sthtdshave jurisdiction of
proceedings instituted pursuant to this title and shall exercise the same wetierdgtto whether
the aggrieved party shall have exhausted any administrative or other rethatlireay be
provided by law” Civil Rights Act of 1964245). Second, litigants determine whether to sue

based on their evaluations of whether they meet the requirements for brirngisg and based
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on their evaluations of the costs and benefits of litigation (Farhang 2010). Tjuddea

exercises his discretion and determines whether rules of accesssfietsa-or example, a

judge would evaluate if the court has jurisdiction or if litigants meet the b&sidards required

by standing. The basic requirements for standing are that a potemgjaadtiitnust show injury-
in-fact, must be able to trace the injury to the actions of the defendant, and mughahaw

court can provide a remedy. Standing is a classic rule of access in thatsédoseing, a case
cannot go forward (see Chapter 3). Fourth, the court moves to the disposition of the chse whi
may mean making a preliminary decision on access or moving to the merits cfeha/dhaile
judges are making substantive and discretionary decisions, this model emph&3mgrass is

making antecedent decisions that affect a court’'s agenda.

2.3 Judicial agendas: environmental policy-making

How federal courts will participate in the policy process depends in part on howeSsng
structures their participation. Congress has a variety of legislative optidaglisposal, and
may create peripheral or central roles for courts in the administrateegs. That courts will
participate in the policy process is often unquestioned. That is, it is often takgarfted that
courts will be available to hear people’s claims. There are both constitutimhstiedutory
reasons why courts may or may not be available. Potential litigantaghayeet constitutional
standards for bringing a case (see Chapter 3). And Congress may not ltéee lemes that
allow lawsuits or may have specifically removed jurisdiction from the c¢Gtiatkow 2008).
As the data that follows helps to demonstrate, court participation depends in impespeats
on statutory decisions made by legislators to include the courts.

Using data from the Policy Agendas Project, | identified every Publicvi#iwthe code

Environment | focus on the environment because it is an area of law that has been identified a
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one in which the courts are especially active (see, e.g., Melnick 1983). Stholeatly note

the wealth of environmentally-related laws passed by Congress but do notlgxilci
congressional activity with court involvement in the policy process. This set of 540daets

the period between 1948-2006 (8009" Congresses). | coded laws as creating new programs
or making other substantive changes (308 laws), compared to those laws in which Googress
“non-substantive” action (232 laws). These include appropriating funds (90 lawshgmaki
technical or other minor amendments (39 laws), extending existing legis{aé laws), issuing
environmental-themed proclamations (30 laws), reauthorizing legislation (88 @waking

other action (25 laws).

Figure 2.1 displays the number of environment-related statutes enacted logsSong
between 1948-2006 (8a109" Congresses), with distinction made between the total number of
laws passed, the total number of substantive laws passed, and the total number of non-
substantive laws passed. Overall, congressional activity related to the erarnitononeased
over the course of the time period with the most laws passed during the decages A& -
1980 and 1981-1990. The number of substantive laws enacted peaks between 1981-1990 (69

laws).
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Figure 2.1: Environmental Laws, 1948-2006"{&M9" Congresses). Source: Policy Agendas
Project with additional coding by the author.

2.3.1 Environmental regulation in the United State348 - 2006

Environmental regulation in the United States appears to have undergone Hiezk rel
transformations. As with many areas of law in the United States, reguidtine environment
was first the province of the common law. Through common laws tools such as property,
contract, and torts, federal courts were active in regulating sociéigiimg issues that would
now be considered “environmental” (Eagle 2007-2008: 583). Second, due to the failure of
common law institutions (courts) to adequately address problems, “statamews began
enacting broad regulatory schemes to control the environmental eff@eigadé industrial
activity” (Adler and Morriss 2007-2008: 575). Third, federal regulation replacedtitie-based
system of environmental regulation (Lazarus 2004; Brooks 2009). The common-latatand s
based systems regulation were “dramatically” replaced by a ‘fealsrpl] administrative
apparatus” (Sunstein 1984: 51). The modern environmental movement is generally dated to
1970, in which the first national Earth Day celebrations were held, the Nationabneintal

Policy Act (National Environmental Policy Act of 196®&as enacted, and various Congresses
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going forward increasingly passed environmental regulation laws (WennerB&&agartner
2006)M

The manner in which the federal government regulated the environment changed over the
time period under study, as evidenced from data from the Policy Agendas Projection Publ
Laws passed from 1948-2006 concerning the environment. | coded the 308 laws tldt creat
new environmental regulations or made substantive amendments to existingaegbiased on
whether they granted policy-making authority to an administrative agency (22)/ tafederal
court (12 laws), or both an administrative agency and a federal court (69 lawse Ei2)
displays these three substantive categories. By far, administrativa@esgeeceived the most
grants of policy-making authority. As can be seen from Figure 2.2, thereaallygw® peaks of
activity. In the years between 1949-1960, 44 laws were passed granting pakicygrauthority
to administrative agencies to regulate the environment and in the decade between 1991-2000, 47
such laws were passed. Up until the 1960s, Congress granted almost no policyautdority
exclusively to the courts and only does so in 12 laws from 1948-2006. Agencies and courts
share a great deal of authority, with the most grants to these institutiongydarthe decades
between 1971-1980 (23 laws) and 1980-1991 (22 laws). The total number of court-related laws
declines to the point that no laws conferring policy-making authority on the caenespassed

between 2000-2006.

14 Brooks (2009) provides a comprehensive analysisgiilation of the environment from 1945-1970,
demonstrating that the movement did not appeay falimed in 1970. Rather, in the post-WWII eramneuous
factors influenced the development of local anchthational environmental movements that used atyaoif
tactics to place environmental issues on the I@tate, and national agendas.
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Figure 2.2: Environment Laws by Type, 1948-2006"809" Congresses). Source: Policy
Agendas Project with additional coding by the author.

2.3.2 Environmental regulation in the courts, 12086

| coded laws as granting policy-making authority to the federal cduhsyi expanded
the discretion of the courts and created mechanisms for them to particigegeadntinistrative
process. Through these provisions, courts become policy venues through which individuals a
groups may work to address their claims. Based on my reading of these dtatategied five
ways in which courts can become involved in the administrative process.

First, Congress authorizes civil actions, often by the Attorney General agtnest of
the regulating agency. The Water Pollution Control Act, for example, statethé appropriate
regulator may “request the Attorney General to bring a suit on behalf of ttedd(Btates to
secure abatement” of pollutioWater Pollution Control Actl948: 1157). Second, Congress
authorizes civil actions by litigants who may be affected by agency actten,by enacting
citizen suit provisions. The Clean Air Amendments of 1970, for example, includesea sitiit
provision granting standing to “any person” to enforce in district court violatioasypperson

of an emission standard or of an order issued by the Administrator. Additionallypeaaguie
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brought against the Administrator “when there is alleged a failure of the Astrabor to
perform any act or duty under this Act which is not discretionary within the Asirator”
(Clean Air Amendments of 1970706; see also Smith 2006).

Third, Congress authorizes judicial review of agency rules, regulations or gémaya
determinations. For example, in the Radiation Control for Health and Safety Act of 48¢8, “
person who will be adversely affected by [a] regulation” may seek judesiedw in the United
States courts of appeaRddiation Control for Health and Safety At968: 1178). Fourth,
Congress grants jurisdiction to the courts to take a number of actions includingatio rest
violations or to hear an action arising under relevant provisionsHgdgral Water Pollution
Control Act, Amendment&970: 94, 97). Fifth, Congress authorizes judges to issue warrants, to
seize goods for libel, or to enforce subpoenas. For example, in the Clean WatatidesAat
of 1966, Congress stated that “[a]ny boat or vessel ... from which oil is dischargedtiowiol
of ... this Act shall be liable for a penalty of not more than $10,000 ... The penalty shall
constitute a lien on such boat or vessel which may be recovered in proceedings indifvelnn r
the district court of the United States for any district within such boat or veagdbe” Clean
Water Restoration Act of 1966253).

From 1948-1960 (86:86" Congresses), 81 laws regulating the environment were passed.
Early federal laws aiming to substantively address environmental issted aathority or
responsibility with administrative agencies, and infrequently createl@ or the federal courts.
The earliest example of a law that involved the courts was an Act to prohibit theatigroof
certain birds and animals, and the law allowed for criminal prosecution of ve{ehortation
of Birds and Animalsl948). The Water Pollution Control Act, also enacted in 1948, authorized

the Attorney General to bring a suit “on behalf of the United States to séatesrent of ...
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pollution” (Water Pollution Control Act1948: 1157). Amendments to the Water Pollution
Control Act passed in 1956 additionally allowed for Attorney General suits to abktigopol

and also established the United States courts of appeals as a venue for arStastate agency

to appeal actions undertaken by the Surgeon Gewede( Pollution Control Act Amendments

of 1956 1956: 501). Finally, the Tennessee River Basin Pollution Control Compact authorized
the Attorney General to institute actions in “any court of competent julisalittvhich were in

turn vested with jurisdiction, to enforce agency ordéesi(iessee River Basin Water Pollution
Control Compact1958: 826).

Between 1961-1970 (8791% Congresses), 74 laws were passed regulating the
environment, with the majority granting authority only with administrative ager{87 laws).
One law granted authority solely to a federal court while in an additional 13 langg&3s
granted authority to both agencies and federal courts. As the majority ofreEavisdgpolicy-
making authority solely to an administrative agency this can be charadtasza time of
transition when Congress began to look more to the courts as venues for environmental
regulation. Courts were established as venues in which the Attorney General tauklilbs or
courts were granted jurisdiction (eAr Quality Act of 19671967: 493, 499). In other
instances, Congress created procedures for the judicial review of agénayaé both the court
of appeals and Supreme Court (&kgdiation Control for Health and Safety At968: 1178).

In the decade between 1971-1980"{@B" Congresses) Congress passed 131 laws
regulating the environment, with 26 granting authority to administrative agemdig 6 to
federal courts only, and 23 to both agencies and federal courts (with 76 “non-substanis).
These patterns continued in the decade between 1981-1990. Out of 128 laws passed regarding

the environment, 44 granted authority exclusively to administrative agencteso@rts
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exclusively, and 22 to both agencies and courts (with 60 “non-substantive” laws passed)
However, Congress shifted tactics by the 1990s. Reducing its activity overalie€opgssed

only 76 environmental laws, with 47 granting authority exclusively to administragiencies, 3
exclusively to courts, and only 8 to both agencies and courts (with 18 “non-substaamise” |
passed). Finally, between 2000-2006, Congress passed only 50 environmental laws (25 being
“non-substantive” laws) and granted authority solely to administrative agent@aving courts

out of the picture.

Table 2.1 displays a count of provisions in the five subject areas introduced aboee for th
time period between 1948-2006. Among other powers, federal courts were tasked \wtih hear
civil suits in which the Attorney General (acting on behalf of the agen&pted to restrain
violations (e.gFederal Water Pollution Control Act Amendments of 19872: 860); were
granted the authority to hear claims brought by citizen suits§afg.Drinking Water ActLl974:
1690); were granted jurisdiction to take actions such as granting relig¥igaige Protection,
Research, and Sanctuaries Act of 191/272: 1037); or were given the power to exercise judicial
review of agency rules and regulations (&lgise Control Act of 1972972: 1247). Both the
amount and type of authority granted in these provisions are noteworthy. Betweei99971
Congress granted more policy-making authority to the federal courts cehtpasther periods.
Courts would both assist agencies in enforcing the law and oversee agemtytaotigh citizen

suits and petitions for judicial review.
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Table 2.1. Environment Provisions Passed Among Five Provision Types, 1948-20a®¢80
Congresses).

Agency or | Citizen suit or Judicial Jurisdiction Other
Attorney Private civil review (e.g. Issue
General civil action warrants,
action enforce
subpoenas)
1948-1960 3 0 1 0 1
1961-1970 6 3 6 9 9
1971-1980 29 9 18 10 22
1981-1990 20 1 20 11 18
1991-2000 2 0 3 5 3
2000-2006 0 0 0 0 0

Source: Data compiled by the author.

Litigants acted on these legislatively-created opportunities to use the cohesgendas
of the Courts of Appeals and the Supreme Court reflect in part these legiskingt Figure
2.3 displays the weighted count of published cases coded as concerning the environiment for t
U.S. Courts of Appeals (Songer 2006) and the count of docketed cases coded as concerning the
environment for the Supreme Court (Spaeth 199&; Supreme Court Databag911).
According to the U.S. Court of Appeals Database, no cases concerning the envireenee
published prior to the 1960s. However, attention at this level of the judiciary quicklysesrea
to about 40 cases each for the decades between 1971-2000. Supreme Court attention to the
environment peaks between 1971-1980 at 41 cases and declines thereafter. Both the courts of
appeals and the Supreme Court, then, showed increased attention to the issue of the ehvironmen
starting in the 1970s.

One explanation for the shifts in the courts’ agendas described above centers on the
behavior of judges. According to one variation of this explanation, judges in the 1970s perhaps

became more attuned to issues related to the environment in part because titeyaselves

!> Comparable data for the U.S. district courts areavailable for the time period under study. @nssible
source, the Annual Report of the Director of th& .UCourts (Courts 1940-2006), provides a coutti@ihumber of
civil cases filed in the district courts startingl®40 but this source does not begin to expliditgntify
environmental related cases until 1982.
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were more attentive to this issue (Glicksman 1987: 214). Coupled with concern aboyt agenc
capture, the situation was ripe for increased judicial oversight of adminstagencies
(Glicksman 1987: 215). For the Supreme Court, its attention to the environment may have led
to increasing attention over time as early or initial cases encouragadthtto bring further
cases down the line (Pacelle 1991; Baird 2007). The decade between 1971-1980 i$yespecial
associated with increased judicial oversight of the environment, with judgesasdéeading the
charge to intervene in the regulation of the environment.

| offer an alternative explanation. Compared to other periods, between 1971-1990,
Congress established federal courts as integral players in thatoegyrocess. While judges
may have taken public opinion regarding the environment into account and may havel sggnale
litigants their receptivity to hearing environmental-related casasg@ss did much to
encourage the participation of the federal courts in the process of reguiategvironment. As
the data used in this Chapter helps demonstrate, Congress began to createraledatrthe
courts in the decade between 1971-1980 by enacting citizen suit provisions, grantintheourts
power to exercise judicial review, or otherwise granting courts the jur@dio hear
environmental-related claims (see Table 2.1). Judicial attention to the envito@s@onded in

part to these legislatively-created opportunities.
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Figure 2.3. Published Court of Appeals Opinions (1948-2002) and Docketed Supreme Court
(1948-2006) Environment CaseSource: The U.S. Court of Appeals Database (using weighted
data) and the U.S. Supreme Court Database.
2.4 Conclusion

The fact that federal courts participate in the policy process is often takgranted.
Courts are viewed as self-organizing, with their power and authority stenfroimg
constitutional grants. One result is that observers of the courts overlook the wéyshithe
ability of courts to participate in the policy process depends in part on grants oftautbor
other actors. A second result is that observers of the courts at times bemoantshe cour
involvement in the policy process especially when judges make decisiongrtlzatunter to the

perceived preferences of elected officials. Further, observers oftdnd®tizat little can be

done to modify the manner in which courts act.
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While drawing generalized conclusions based on a study of one policy area should be
done with caution, the key implication of the argument advanced in this Chapter uslitiat |
power varies with grants of authority from Congress. The U.S. Constitution do¢ise/eeieral
courts with the judicial power and does establish a Supreme Court. At the samedime, t
Constitution vests Congress with the power to create lower courts and to set tladeappe
jurisdiction of the Supreme Court. Congress actively embraces this power ates central or
peripheral roles for the courts. Decisions made during the legislative pregasding how the
courts will participate create a framework upon which judges act. Frarkewhange over
time. As the example of environmental regulation makes clear, courts weakyiteft out of
the regulatory process but were increasingly to be involved in assistingistdative agencies
in enforcing the law, and in overseeing agency decisions.

That judges participate in the policy process is often taken as evidenceex gadking
out new opportunities to exercise judicial power. In this view, lawmakers hdeengtit into
the decisions that judges make especially whether judges will make dsclsid run counter to
the preferences of legislators. In reality, judges ultimately havedpacity to rule in ways that
further, have no effect on, or frustrate legislators’ goals and preferenmhgesInay make
discretionary decisions that run counter to the preferences of members of Cangréss may
be a risk members are willing to take. The kinds of legislative-grants arpowmined here
often concerned judicial oversight of executive branch administrative agencissig
meaning Congress overall is keen on creating opportunities for courts to revisigrieniade
by administrative agencies.

As the example of environmental regulation makes clear, lawmakers wentfaating

opportunities for judges to engage in the policy process. Grants of authority varied ever tim
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and various Congresses were able to influence the manner in which the feddsavould
participate in regulating the environment. Judicial agendas responded in part togisése/&
grant of authority depending not only on judicial preferences but on the manner in which
Congress varied rules of access, on how litigants did or did not take up these oppottunsies
the courts, and on how judges decided to treat congressionally-created rutesssf dthese
interbranch factors, along with judicial preferences, explain judiciadegeetting and agenda

change over time.
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Chapter 3. The Politics of Standing: How Congresand the
Supreme Court Determine Access to the Federal Cowgt

3.1 Introduction

Beginning perhaps with de Tocqueville’s observation that “[t]here is hardlytecabli
guestion in the United States which does not sooner or later turn into a judicial one” (de
Tocqueville 2003: 315), numerous scholars have noted the propensity of Americans to look to
the courts to address questions of public policy. The fact that people are so eag#rdo use
courts is often viewed with dismay, as invoking the judicial process is thoughtltmlaa
number of unwelcome outcomes including a reliance on “rights-talk” (Glendon 1991);
oversubscription to the courts and the judicial process (Rosenberg 1991); and an ayietly liti
society (Kagan 2003). Litigation, at the same time, is viewed as a by-productiefal and
political system. The idea that courts can solve policy problems is exgliitkéd by Kagan
(2003) to core features of our governmental system. Separation-of-powersedigmever
between three co-equal branches of government and, in the meantime, makethgagsrapne
especially difficult. People who desire policy change can advance thely gokls by working
through the courts (Kagan 2003: 22-5). Litigation is also encouraged by the padaal, and
legal reality that in the absence of a social safety net a lawsuit nonels the few recourses
an individual has to address their grievances (Haltom and McCann 2004).

The idea that Americans so often turn to the courts is reflected in popular tropes such a
“everyone gets their day in court” and the belief that the amount of ldigegtidangerous and
out of control. At the same, litigation is an important tool through which individuals and groups
participate in the American policy process (Zemans 1983). Courts play ananipote in

American politics, and understanding democratic responsiveness requinéerattethe way
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that legal processes work. By democratic responsiveness, | mean the dedneé tostitutions
take action in response to demands from citizens. Courts are not as proportionallyvessons
other governmental institutions, but still do respond to demands. Examining democratic
responsiveness includes examining how structure and process affect outGaredsl|
examination of the reality of litigation in the United States reveals an oveooked factnot
everyone gets their day in courthis is because threshold rulesit access to the federal courts
to individuals or groups that have been injured, a concept that has specific legal iomslifat
those wishing to challenge government action. The fact that individuals and grohpsiotig
successfully demonstrate an injury, and other related threshold requiremenmis tma¢gudicial
review of administrative agency decisions might be unavailable and thexhgaent decisions
will go unchecked in a court of law. For those wishing to participate in the policysgr@teh
participation is not guaranteed but is rather subject to interpretation regaftigewrules of
access are satisfied. The result is that certain issues may be @goed the reach of a federal
court. Questions of access are therefore just as important as substantieaslecishe merits
as they help determine the roles that courts play in American politics.

While there are numerous components to rules of access — often compiled under the
concept of justiciability and including jurisdiction, mootness, ripeness, the pbitiestion
doctrine, and others — in this Chapter | focus on one seemingly technical areéstaatliing
In the pages that follow, | show how examining the politics of standing provideslawinto
the importance of process for access to the federal courts. Standing is notatsbalfprefront
of studies on democratic responsiveness in a political system charactgrashcebsarial
legalism. Focusing on standing and in particular on moments when rules of staading ar

changed, however, provides insight into democratic responsiveness. | reveal therewblut
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standing as a dynamic political process involMaghjudges and elected officials. My analysis
shows how different actors — in and out of courts — shape the institutional framework tha
determines how legal processes are responsive to potential litigants’ddeman

The key components of standing are as follows. The basic requirement is that a person
must have been injured (an “injury-in-fact”), that the injury must be linked toctiena of the
defendant (traceability), and that a federal court can provide a remddgsgability). These
concepts have long roots in the common-law, and are related to the system ofiatljuessee
that expects that people arguing before judges have a stake in the matter, as opposae t
interest in the outcome. Standing precepts stem most directly from Aliticfehe U.S.
Constitution, which holds that the judicial power extends only to “cases” and “contesvers
which can be satisfied only by meeting the common-law rules of standjogy{in-fact,
traceability, and redressability).

The Supreme Court’s rulings on standing often mix together both constitutional
arguments about for the need for a case or controversy (meaning, the needjtolyaand
prudential arguments related to separation-of-powers or judicial workloaddirgjalecisions
serve as markers to guide lower courts as they determine which cases to fociamading £
also about protecting judicial resources from a possible glut of cases wheressaerperhaps
already stretched thin. Additionally, standing concerns separation-ofpawe the relationship
between the judicial, executive, and legislative branches. Federal judgesai becoming
embroiled in questions better handled by the other branches and are invested imgespecti
constitutional separation of functions. In addition to the constitutional requirementjisrgf
traceability, and redressability, there are a number of prudential (or “judde”) standing

requirements which are that parties are barred from bringing gereerglievances, the interests
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raised must be within the zone of interests protected by a statute or auionsfiprovision,

and parties are barred from litigating the interests of a third-padyyarfoverview of the rules

and process of the constitutional and prudential rules of standing, see Connelly (19879r Fle
(1988-1989), Sunstein (1992-1993), Roberts (1993), June (1994), Pierce (1998-1999), Staudt
(2004), Magill (2009), Ho and Ross (2009-2010), and Elliott (2011).

In most contexts, including most private law and criminal law contexts, standaigys
straightforward — one party has an injury and seeks compensation from another arkeboth s
have a stake in the result. However, in the regulatory context or in cases inyolllity
expenditures, the story becomes more complicated. The nature of the adinvmistaée is that
the effects of a host of decisions made by administrative agencies wiffuse and widely
shared, and the ability of individuals and groups to participate in the adminispaioess
through the federal courts therefore is more complicated than in other codiedges and
elected officials try to resolve the challenges imposed by such casesking decisions that
establish new rules that expand or narrow access to the courts.

When judges and lawmakers make standing decisions, they open or close the door to
allowing people to try to address their claims in a court of law. That both Coagicktise
Supreme Court participate in articulating standing rules speaks to the itlstatiting is
determined by both branches. Congress confers standing through statute while the Court
subjects statutory expansions of standing to judicial scrutiny, generally sogmangressional
expansions that touch on prudential concerns but blocking expansions that do not meet
constitutional thresholds. The Court is not always clear whether it is makirngwonsal or
prudential arguments, meaning the legal justification of the rules is often etdsehich makes

the task faced by Congress and potential litigants that much more difficult.
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As is well known, access is determined by federal judges when they masiemieci
whether people satisfy standing rules. In this Chapter, | advance the idaectss to the
federal courts is also determined by Congress when it makes decisionsttoistajrant
individuals or groups standing to sue. Congress, as | will show in the pages that fai®sng pl
large role in defining standing in borderline cases, passing statutes gréenihg® to different
entities. As discussed in Part IV, the Supreme Court has articulatedutansditlimits on the
ability of Congress to extend access to individuals and groups but Congress is naathieles
in figuring out who will have access to the federal courts. Congress does so ashgart of
legislative process in that lawmaking includes deliberation over aectss ¢ourts (Shipan
1997, 2000; Lovell 2003; Smith 2005).

This Chapter builds on existing scholarship that has focused on the manner in which
interbranch processes lead to the deliberate empowerment of judges, whishfacawariety
of reasons. Legislators often work to shift decision-making responsilegjgraing “cross-
cutting” issues from the legislature to the courts (Graber 1993) or work tanlackadvance
policy goals (Gillman 2002), some which may be difficult for legislatorsctoeve on their own
(Graber 1993; Frymer 2003; Lovell 2003; Whittington 2005). Legislators may look t® @surt
actors that can provide an oversight function with respect to the executive briaipemn (E00;
Smith 2005) or to shield the executive branch from judicial review (Melnick 1994 )icRloli
scientists have also recognized standing’s role as a rule of access andkeal/pifitices’
ideological predispositions to determinations regarding whether accébg granted (Rathjen
and Spaeth 1983); how standing doctrines evolved in the 1970s to allow litigation between
groups otherwise not in conflict (Orren 1976); that standing is an important component to

understanding how courts are able to intervene in the “political environment” ¢Q@0v); and
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that the extension and contraction of standing is part of larger trends in the developtnent
federal judiciary (Staszak 2010). Scholars have additionally examinedsfétat influence
circuit court threshold decisions (Kaheny 2010) and the use of rules of justigiabdvoid
deciding constitutional questions (Kloppenberg 2001; Goelzhauser 2011). Scholarsbave al
recognized mechanisms beyond standing through which legislators may make drriess
difficult for people to access the courts. Mechanisms include passing lawsglclass action
suits and the awarding of attorney’s fees (Epp 1998; Smith 2006; Barnes 2007); Jaying t
expected costs and payoffs of litigation (Farhang 2010); or financing kigptograms such as
the Legal Services Program (Lawrence 1990). Thus, whether individuals and (@maips
courts) will participate in the policy process is not a fixed notion, but rather ondmpe
manipulation by legislators and judges themselves.

Building on legal and political science scholarship that examines standinghdptiirs
Chapter addresses a gap in our understanding of the politics of standing by acdouhtmg
both the Supreme Court and Congress influence the ability of individuals and groups to access
the federal courts, and of the implications of the manipulation of standing &sd aglcess for
participation in American politics. In Part II, | first provide an overview oftwha Supreme
Court does when it makes standing decisions. | focus on a set of cases in whiellisistiss
standing:® In the majority of these cases, which span from 1921-2011, the common element is

that the potential litigants often have not been “directly” harmed by agehoy bat are instead

18| constructed a comprehensive list that coveredithvelopment of standing frofairchild v. Hughe258 U.S.
126 [1922]) to the present day as, as noted byridoRoss (2009-2010), modern standing is often trace
Fairchild (621). Two sources were used to create a ghirof-eight Supreme Court cases covering the years
1921-2011, a list of which is provided in the Apdbn The most important source was the list ofi®ope Court
standing cases generously provided by Daniel HoEaiwé L. Ross, a dataset which they originally pded for
their examination of the insulation theory of thregms of standing (Ho and Ross 2009-2010). Witile dataset
contains over 1500 cases, | focused on a subsetsek in which there is disagreement between @ssttnoments in
which the justices are consciously grappling witlestions related to standing and moments whenisgnd
doctrines may be changing. | looked next to ther&me Court Databas&hl{e Supreme Court Databas®11)
which can be search by legal subject, includingditay, and covers the years 1946-2010.
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attempting to use the federal courts to address concerns of theirs thdtcamoagency
regulation of other entities. These cases point to the existence of a basitedigyregarding
which category of potential litigants can gain access to the feder#.cAlargets of government
regulation — power plant owners, for example, who are required to install scrubbamgred ¢
emissions — are ensured standing as they are demonstrably affectetidyragulations. In
contrast, those whose health is affected by pollution are not ensured the chanltertgechm
court either private or government decisions regarding the scope and content mirpodiatrol.
Unlike targets of regulation, those who might benefit from pollution controls aguactnteed
a place at the table. This asymmetry between those who can and cannot desriojstrat
extends to other areas of the law, besides environmental regulation. Thesrésultar those
who have an interest in the operation of the law, but who may not be affected amnabgliti
understood by a court, access to the courts may be forelogedart I1, | discuss three
categories of potential litigants who may have an interest in the operation lmfitavho may
not have been injured as traditionally understood by a court: those falling eothimon-law
understandings of what constitutes an injury; those who claim standing ustdarte and those
who attempt to meet standing requirementsagayers

While in Part Il, | emphasize that standing doctrines are the product sfatecmade by
judges when they articulate and apply rules of standing, in Part Il | turn tairirgl Congress’
role in determining access to the courts. | emphasize the manner in which €amgreactive
participant in the process of figuring out who will have standing to sue. In\Rantelturn to the

Supreme Court and examine the interplay between the branches as the Court woeketnalet

7 Another example of how access to the courts niighbreclosed arises in cases dealing with prosdatit
discretion. The Supreme Court’s precedents horawggutorial discretion meaning those who mighhdmened by
action or inaction of a prosecutor are precludedchfsuing as are those who might benefit if a prosecvere to
take action (e.g?oe v. Ullmar867 U.S. 497 [1961],inda R.S. v. Richard 2110 U.s. 614 [1973])'Shea v.
Littleton 414 U.S. 488 [1974], andeeke v. Timmermatb4 U.S. 83 [1981]).
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if congressional grants of standing run afoul of constitutional requirements. distiission
that follows, | emphasize the question of who will have access to the federalasauiitew the

answer to that question changes over time and across branches of government.

3.2 Standing to Sue: The Supreme Court

3.2.1 Common law: Legal wrongs and economic coripetirom the government

One way to satisfy standing is to meet a common-law understanding of injurye Thos
who have suffered a “legal wrong” through the violation of a property right, a comiractort
generally meet the common-law requirement for demonstrating standingeveigunere
damage from economic competition — in the following cases economic compettioihie
government — was not recognized as an injury by the Supreme Court (Orren 1976: 780; Magi
2009: 1139). Specifically defining legal rights in this manner limits standing te thos
circumstances in which specified legal rights are violated.

In Alexander Sprunt & Sons, Inc. v. United Std&&1 U.S. 249 [1929]), the appellant
shippers (Alexander Sprunt & Sons) sought to challenge an order of the Intecstate(Ce
Commission (ICC) that directed certain railroads to make changes in thé¢hegecharged, rates
that gave advantages to certain businesses including the appellant. Deprivathonly
“economic advantage over competitors,” the appellants “were not subjectedhteademed with
any legal wrong” (281 U.S. 249, 257). The Supreme Court cited as precedent the esarlir ca
Edward Hines Yellow Pine Trustees v. United Stg6é8 U.S. 143 [1923]) as illuminating the
present case in that in neither case did the plaintiff/appellant show that thediteded to be
void subject them to legal injury, actual or threatened” (263 U.S. 148)erinessee Electric
Power Co et al. v. TV/B06 U.S. 118 [1939]), while the appellants (power companies)

complained of competition from the Tennessee Valley Authority (the TVA), the Gesicribed
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the competition as “damage not consequent upon the violation of any right recogniaed by |
(360 U.S. 137). Inthe end, and as with the cases that follow, what matters is whetheiethe pa
bringing the case have been injured in a way that will be recognized by a cawvt of |
3.2.2 Statute

A second way to meet the requirements of standing is through a statutory grant of
standing. As discussed in Part Ill, Congress confers standing on litigangscaps in a number
of ways. To take one example out of many, the Public Utility Act of 1935 allowedafjory”[
person or party aggrieved by an order issued by the [Securities and Exchangafsiom|to]
obtain judicial review of such order in the circuit court of appeals of the UniteesStéhin any
circuit wherein such person resides or has his principal place of business, or mitéceStates
Court of Appeals for the District of ColumbiaPblic Utility Act of 1935834-5). The Act
confers standing, states that judicial review is available regardingescyaorder, and specifies
in which courts review is to be had. Congress additionally enacted the AdmivesBedcedure
Act (the APA), codifying practices regarding access to the courts @gfiect to administrative
agency decisions. The APA serves as a “statute of general applicatiam/hgné applies to
guestions of administrative law unless it is expressly overruled by anothute $&trauss 2002:
191). In the absence of legislative grants specific to an area of regulaig@amtd can attempt to
claim coverage under the APA.

Theabsencef a statutory basis for standing has been noted by the Supreme Court as a
basis for denying standing, among other factorsPdrkins v. Lukens Steel Comp48¢0 U.S.
113 [1939]), iron and steel manufacturers who desired judicial review of the Depiaofme
Labor’s wage determination were denied standing (310 U.S. 117). The Court ruled “that no lega

rights of respondents were shown to have been invaded or threatened” and that “[r]lespmndents
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have standing in court, must show an injury or threat to a particular right of their own, as
distinguished from the public’s interest in the administration of the law” (310 U.S. A5)g

with failing to meet common-law requirements to demonstrate standing, the ragigonde
furthermore could not point to a statutory authority that allowed them to sue (310 U.S. 125). The
Court additionally took the opportunity to remind lower courts of the necessity forgudici

restraint in an area traditionally left up to the discretion of the legislatideexecutive branches,

that of “exerci[sing] complete and final authority to enter into contractSémernment

purchases” (310 U.S. 128).

On the other hand, the Supreme Court found that litigants did have standing stemming
from statutory grantsThe Chicago Junction Cag264 U.S. 258 [1923]), for example, turned in
part on the presence of statutory language “declar[ing] that any partyroceeding before the
[Interstate Commerce] Commission may, as of right, become a party teudnyherein is
involved the validity of such [an] order” (264 U.S. 267). A line of cases concerning tleeaFed
Communications Commission (FCC) and the Communications Act of 1934 similarly ddpende
on relevant statutory language. AGC v. Sanders Brothers Radio Stat{@09 U.S. 470
[1940]), the Court decided that under the Communications Act of 1934 licensees have standing
under Section 402 (b) of the Act which allows for judicial review (309 U.S. 477). $imila
language is found i€@olumbia Broadcasting System v. United Stédéé U.S. 407 [1942]), in
which the Court recognized that section 402 (a) of the Communications Act of 1934 granted
standing and allowed judicial review of a FCC order that would vastly afi@StsGbility to do

business. As these and other cases show, the presence of statutory language hetpsne ove
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barriers against standing in the Congress can identify an injury thahioanibe recognized by
a court®

In a grand departure from precedential language regarding statidrigupreme Court
in 1970 directed lower courts to move away from investigating whether a flega$” has
occurred and to instead examine whether Article Il and statutory grhatddghey exist, are
satisfied. Building oBaker v. Carn369 U.S. 186 [1962]) andlast v. Coher{392 U.S. 83
[1968]), the Court effectively lowered the bar in favor of demonstrating standirgssbtiation
of Data Processing Service Organizations Inc. v. C&8F U.S. 150 [1970]), the Court quoted
Flast, stating that “the question of standing is related only to whether the dispute sought to be
adjudicated will be presented in an adversary context and in a form historicalgdvasw
capable of judicial resolution” (397 U.S. 157). This suggests an “abstract” appooac
determining if Article 11l requirements are met in that a court shoulthex@whether the parties
to the case are adversaries and if a court can provide a remedy, separ#te itontent of the
parties’ claims. This interpretation is supported by the Court’s statehatritiie ‘legal
interests’ test goes to the merits. The question of standing is diffeB&at'U.S. 153). And this
statement is also supported by the Court’ reasoniftpst, discussed below in the context of
taxpayer standing, that it is not the issue that matters but the “partygéeiet his complaint
before a federal judge” (392 U.S. 99).

Instead of investigating the legal merits of a claim to determine stgritlen Supreme

Court stated that the test “concerns, apart from the ‘case’ or ‘controvessyhe question

'8 For additional cases in this vein $68C v. NBQ(319 U.S. 239 [1943]), in which the Court refertedsection
402 (b) (2) of the Communications Act of 1934 tpsort the conclusion that certain parties havedstento sue
(319 U.S. 246)Stark v. Wickard321 U.S. 288 [1944]), where the Court found nacfffgestatutory basis but
granted standing based on “the existence of camdshe intent of Congress as deduced from stadutes
precedent” (321 U.S. 288); ahthrdin v. Kentucky Utility Co(390 U.S. 1 [1968]), in which the Court found that
there was a statutory basis to protect the inte@stespondents against competition from the T820(U.S. 2).
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whether the interest sought to be protected by the complainant is arguably kdthone of
interests to be protected or regulated by the statute or constitutionaitgedaraquestion” (397
U.S. 153). Specific statutes or constitutional provisions may create a zongeadtmthat may
be recognized and protected by a court. This includes the APA, which “grants staraling
person ‘aggrieved by agency action within the meaning of a relevant staB#%@'U(S. 153).
As is discussed below, the Court’s interpretation of the APBata Processingdopted a
broader understanding of the zone of interests concept. Finally, the type otsraéexted
“may reflect ‘aesthetic, conservational, and recreational’ as welloe®puc values” (397 U.S.
154)1°

Barlow v. Collins(397 U.S. 159 [1970]) applied the reformulated “injury-in-fact” and
zone of interests tests to a dispute between tenant farmers and the ysetigaiculture over a
rule change that the farmers argued would go against their interests. The opirtien by
Justice Douglas (as waxta Processing found that the farmers met the Article
requirements and were within the zone of interests protected by the Food andtéygriat of
1965 (397 U.S. 164). Although the Act did not expressly or impliedly grant the right of judicial
review, the Court nonetheless found that it was implicit in the statutory schatibd Secretary
protect the farmers’ interests (397 U.S. 164).

In departing from the legal wrong test and in articulating the injurygntést, the
Supreme Court seemingly lowered the bar that had limited access to tla¢ ¢edets to those
who could satisfy Article Ill, common-law, or statutory requirements neededrtorcrate

standing. However, additional constitutional and prudential requirements would soge eser

¥ McCann (1986) describes this as a “legal coupttiich the Supreme Court and other federal courts
“recognize[d] various collective environmental, samer, aesthetic, and recreational interests & legfal claims
for review” (64).
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the Supreme Court began to flesh out the new formula. The Supreme Court has idewtified tw
additional components to constitutional standing in that an injury-in-fact must balitad¢o the
actions of the defendant and amenable to remedy in a federal court. HowevethevGiteirt

often speaks of traceability and redressability, at the core potentiahtigigaist demonstrate a
judicially recognized injury even when otherwise able to claim statutantgof standing.

In Sierra Club v. Mortor{f405 U.S. 727 [1972]), the Supreme Court denied standing to
the Sierra Club which had invoked the APA'’s judicial review provision in an attemptuesec
review of a proposed recreational development project in the Mineral Kihgy\tdlthe Sierra
Nevada Mountains (405 U.S. 727-731). For the Court, the case hinged on whether or not the
Sierra Club or any of its members would in fact be injured by the development cbMriadley
(405 U.S. 735). ItJnited States v. Students Challenging Regulatory Agency Procedures
(SCRAP)412 U.S. 669 [1973]), in contrast, the appellees successfully invoked the APA by
showing that they would be “directly harm[ed] in their use of natural resooftles
Washington area” (412 U.S. 670). Wharth v. Seldirf422 U.S. 490 [1975]), petitioners
attempted to sue regarding a zoning ordinance alleged to contribute to racighteg.

Standing was denied in that petitioners did not show injury to themselves (422 U.S. 490-2). And
organizations representing indigents and indigent individuals attempting to gediR8's

grants of tax-exempt status to hospitals that nonetheless refused to seemtsndiied because
neither the organizations nor the individuals could demonstrate an injury to themselvassand t
did not to meet Article Ill requirementSi(non v. Eastern Kentucky Welfare Rights Organization

426 U.S. 26 [1976]).
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3.2.3 Taxpayers

As with the other categories of potential litigants discussed above, taxpaysrs
demonstrate an injury in order to satisfy standing requirements. For arfengdhe issue of
taxpayer standing seemed to be settled because of the broad ban on federalgdaipaye
established iffrothingham v. Mellor{262 U.S. 447 [1923f° The Court, however, revisited
this issue as part of its larger effort of rethinking standing doctrine, maleagier for people in
general to access the federal courts. WH#est v. Coherestablished a new framework for
evaluating taxpayer standing, this case has for all intents and purposesvsely simited by
subsequent Courts to limit taxpayer standing to cases only involving fedegalugli
expenditures.

In Frothingham v. MellonMrs. Frothingham alleged status as a taxpayer in order to
challenge the constitutionality of a federal law which she claimedtglzer Fifth Amendment
right against taking of property without due process of law. In finding that fedelyers
should not be allowed to sue, the Supreme Court argued that an individual taxpayerisimnteres
the money of the Treasury is shared with millions of others, is comparatiualye and
indeterminable, and that the effect of governmental programs on future tais réltestuating
and uncertain” (262 U.S. 487). The Court also expressed worry about the dangers of the
precedent of allowing one taxpayer to sue — that it would lead to an overwhelming miimber
similar lawsuits.

As noted by the Supreme Courthfast v. Cohen, Frothinghafihas stood for 45 years
as an impenetrable barrier to suits against Acts of Congress brought bguatiwho can

assert only the interest of federal taxpayers” (392 U.S. 8Flast the Court specifically asked

2 Taxpayers wishing to challenge state and muni¢ipahg and spending historically fared somewhitebe
establishing standing compared to federal taxpayeizona Christian School Tuition Organization v.nWiet al.
(09-987 [2011]notwithstanding.
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whether “theFrothinghambarrier should be lowered when a taxpayer attacks a federal statute on
the grounds that it violates the Establishment and Free Exercise Clause&ioét
Amendment” (392 U.S. 85). The Supreme Court created a two-part test: “thectammesf first
establish a logical link between their status as a taxpayer and the tggeslaitive enactment
attacked ... [and] must establish a nexus between their status and the precisd nature o
constitutional infringement alleged” (392 U.S. 102). The Court elaborated on both points,
stating that the logical link could be established only with respect to csngnal action under
the Taxing and Spending Clause of the Constit@tiand the constitutional nexus could only be
established if the legislative enactment violates some other limitagpassed in the
Constitution.

The specificity of statements Flastwould be used in subsequent casdsi the
ability of individuals and groups to sue based on their status as taxpayehsitebh States v.
Richardson(418 U.S. 166 [1974]) an8chlesinger v. Reservists Committee to Stop thgA¥8r
U.S 208 [1974]), taxpayers were found tmhave standing because they failed in part to satisfy
the two-part test outlined above. Richardsonthe respondent attempted to ferret out
information on the CIA’s budget which was not published along with information about the rest
of the government’s expenditures, seemingly in violation of the Statement and AGtause’>
Since the respondent was not relying on the Taxing and Spending Clause, as redtast] by
the suit could not move forward. Similarly,3thlesingerthe Court found that the nexus test
was not satisfied. In that case, respondents attempted to sue to challeegatbdyg members
of Congress in the Armed Forces Reserve, violating the Incompatibilityes(atg U.S. 2085

The Court characterized tli¢asttest as creating “certain limited circumstances” under which

2 United States Constitution Article 1, Section 9a@e 1.
22 United States Constitution Article I, Section a@e 7.
2 United States Constitution Article I, Section 6.
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taxpayers could sue (418 U.S. 227). These were not met in that the respondents did not
challenge the Taxing and Spending power but instead an executive branch decisitbovibdt
members of Congress to serve in the Armed Forces Reserves (418 U.S. 228).

Attempting to challenge the transfer of government property to a religibosls
respondents ialley Forge Christian College v. Americans United for Separation of Church
and Statg454 U.S. 464 [1982]) failed, according to the Supreme Court, to pass the either part of
Flast'stwo-part test. The Court concluded that respondents were challenging an agency
determination, not an Act of Congress, and were not challenging activihgfaltider the
Taxing and Spending Clause of the Constitution. (454 US. 479-8®eiinv. Freedom from
Religion Foundation, In¢plaintiffs attempted to challenge an Executive Order establishing
offices and programs related to faith-based community groups (551 U.S. 58 he gkegram
being challenged was not a congressional program made pursuant to the meXapgading
power, the Court ruled against standing. FinallAiizona Christian School Tuition
Organization v. Winn et glthe Court decided that the Arizona taxpayers did not have standing
as the program consisted of a tax credit as opposed to a government expendihese tases,
the Supreme Court has narrowed ftest rule with the effect that it is once again very difficult
for taxpayers to demonstrate standing, outside of a narrow category ofleabeg with federal
religious expenditures.

3.2.4 The Supreme Court: Conclusions

For the Supreme Court, which enjoys almost complete discretionary controlsover it
docket, the power to establish and apply rules of standing thus represents an additicisal exe
of judicial power. Standing decisions may curtail the ability of individuals and growsetthe

courts to address their concerns. As is noted in the next Part, Congressgstaviirant
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standing. Potential litigants, however, still have to contend with Supreme Courbett
limit access to the courts. By basing conclusions about standing on the Constheti©autt is
able to shield its decisions given the difficulty (but not impossibility) oflehging judicial
proclamations of constitutionality. Judicial statements regarding stamgirk to solidify
judicial power at the expense of Congress in that the justices successatyerthe ability to
mark the boundaries of access to the federal courts, and act upon that“ability.

Additionally, decisions to limit or grant access have an impact on how government
policies are reviewed and implemented. When available, for example, judwgaV rmay slow
down implementation of policies (Chutkow 2008). In addition to litigants’ substantiveragnce
about how judges might rule, access can also be used as a tool by litigants and judges to
influence whether agency regulations are ever produced or enforced. Maasgpitto
challenge regulations in court can delay their implementation, or make egéss likely to
push for rules because of the costs of defending them.

Understanding expansions or contractions of access is not as simple asrogrrelat
judicial liberalism or conservatism and access. Left to right ideology mimtealways cleanly
line up with open and closed access to the federal courts. Recent trends dentbasiteaces
of figuring out what is going on with standing. Conservative justices often woekatonules of
standing to make it easier for potential litigants to challenge ceyta#s bf government actions,
such as environmental regulations and civil rights initiatives such as these bg affirmative-
action cases. INortheastern Florida Chapter of Associated General Contractors of America v.
City of Jacksonvill€508 U.S. 656 [1993]), for example, the Supreme Court granted standing to

contractors allowing them to challenge a city program that set aside tehdraminorities

24 As Graber (1999) notes in a different contexte-development of the power of judicial review — @eurt will
only be successful to the extent that it gains etiipr its actions from other sectors of the podit system.
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because members of the Association “regularly bid on construction contraat&sodville”
(508 U.S. 668). Precedent such/Marth v. Seldirsuggest that to demonstrate an injury, a
contract had to have been actually denied. However, the Supreme Court distingiastired
from the present case, finding the plaintiffs were injured by the abseace‘@bpportunity to
compete” (508 U.S. 668-8). Standing decisions concerning challenges to the Pateatiod
and Affordable Care AcRatient Protection and Affordable Care A2010) also illustrate this
phenomenon in that judges have found standing for litigants who technically have not yet been
injured by provisions of the law which do not become effective until 2014 (see e.g. Greenhouse
[2010]).

This account of standing from the Supreme Court’s perspective helps illisgate
manner in which constitutional and prudential requirements have been developed by the
Supreme Court itself. The Court’s determinations are important as thegeapjudicial
conclusions regarding access to the courts. When judges make decisions aboues/bét rul
standing will be and when they apply those rules to specific cases, theyiagarticipants in
the process of determining which issues will be adjudicated. Standing detiave changed
from the legal wrong test to injury-in-fact, traceability, and resib#ity due to judicial
interpretations and reinterpretations of relevant constitutional, commonHdwsiatutory

principles. Standing is far from static and technical, and is amenable to maoipbiatourts.

3.3Access to the Federal Courts: Congress

Judges develop rules of standing when they determine if people will have accesH.t
These rules state the constitutional threshold people must pass as well agithreagddi
prudential, requirements they must satisfy. Standing is also determined bg€3owgen it

makes decisions as part of the legislative process to grant individuals or grodipsgsta sue
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(McCann 1986; Connelly 1987; Dumont 1988-1989; June 1994; Pathak 2009-2010). Congress
grants standing when it designates by law that a pegomevedand/oradversely affectedy
government action may bring suit in a court of law, often designating the courtdn thbi

person may su€. In doing so, Congress statutorily recognizes that a person has been injured by
the actions of an administrative agency.

For the period between 1921 and 2006, | identified 258 Public Laws in which standing
was granted by Congress through a search of the U.S. Public Laws fantkéaggrieved” or
“adversely affected.” These are key terms that identify an individual ap@® a party that has
been injured in some way by the decisions of an executive branch administraticg.agor
example, the Pipeline Safety Improvement Act of 2002 states that “[a]sgrpaggrieved or
adversely affected by an order issued ... may obtain review of the order in thd Btates
Court of Appeals for the circuit in which the violation, with respect to which the oraer w
issued, allegedly occurred or in the circuit in which the complainant resided on the slath of
violations” (Pipeline Safety Improvement Act of 200922).

When Congress grants standing, it is most often specifying what kinds of chattanges
be made and assigning them to courts. A representative example comtsef®eaurities Act
of 1933 in that “[a]ny person aggrieved by an order of the [Federal Trade] Commisgion m
obtain a review of such order in the Circuit Court of Appeals of the United Stapgaying that
the order of the Commission be modified or set aside in whole or in Bad(ities Act of 1933
80). The statute identifies the individual who would be aggrieved, identifies the Coomrsiss

order as the cause of the trouble, and allows for judicial review specificalg Court of

% These are not the exclusive means by which Cosgesits standing. As described by Connelly, “CGesg has
... enacted even broader statutory review provisioastgg standing to ‘any person’ or to ‘any parpposed[.]’
Courts have tended not to distinguish betweenpkeiic phraseology of these statutory review psimris, but
instead generally have interpreted such provisioraithorize judicial review of agency action te thaximum
extent permitted by Article 111" (Connelly 1987: 8300otnotes omitted).
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Appeals. As is discussed below regarding citizen suits, in other laws Corttgegssto grant
standing to an entity in a way that may more accurately be describectsmpt to expand
standing as compared to merely recognizing existing standing rules. e€®ign grant standing
to individuals or groups who are merely interested in the contours of regulation and who are not
directly subject to regulation themselves, often through citizen suit provisions.

| cross-referenced these Public Laws with the Policy Agendas Praojelat Paws
dataset, a resource in which laws are coded according to one of nineteen pdicyAsrea
described in Chapter 1, the Policy Agendas Project is a comprehensive projechin whic
researchers classify information from a variety of governmental s(gueh as State of the
Union Speeches, Public Laws, public opinion data, and Supreme Court cases) according to one
coding scheme. The benefit of cross-referencing with the Policy Agémdgt is that doing
so allows me to understand the policy areas in which Congress confers standithgyvesithalto
track changes in policy areas over time. | find that the policy areas in whiclheGsng
concentrates its statutory standing grants changes over time ants lafiger political trends.
For the ability of individuals and groups to participate in the policy process, this thaaas
times Congress has opened up new policy areas for adjudication.

Figure 3.1 charts the number of laws in which Congress granted standing for the 1923
2006 — no laws conferring standing were found for 1921-1922 using “aggrieved” and/or
“adversely affected” as search terms. In the discussion that followsgel@ongress’ activity
chronologically and identify three periods of activity. These periods of acgeitgrally align
with both the Supreme Court’s jurisprudence regarding standing and larger pobticksl that
influence the content of public policy. The first period, from 1923-1967 is one in which the

Supreme Court doctrine limited access to the federal courts (excBpiueg v. CarrandFlast v.
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Cohern). This is also a period of time in which deference to administrative agencieaedfo
attitudes towards agencies, across branches of government. Scholarggagees that an
early purpose of standing was to, in the words of Sunstein, “insulate progressive abDeé&lew
legislation from frequent judicial attack” (1992-1993: 179) while others have founhthéa
“Insulation thesis” describes only a short period of time between the 1930s and 1940s (Ho and
Ross 2009-2010: 595-6). Even if its historical reach is limited, the idea of an “insultetsosi’ t
supports the observation that Supreme Court justices’ standing decisions sSemes #i protect
administrative agency discretion.

From Congress’ perspective, delegation to administrative agenciesrutialty be
justified as acceptable as Congress would be delegating to experts with thedgsoand drive
to produce sound public policy (Landis 1938). However, scholars, politicians, and the public, in
the time period after World War Il started to question fundamental assumptionsothadted
earlier visions of delegation, especially that barriers against pariicipa¢re low and that those
wishing to participate in the agency process were able to participate. Amativesagencies
were increasingly seen as overly beholden to the interests of industry and as nedorgg
the interests of the public (Shapiro 1988) and decision-making was increasingtiecegar
taking place behind closed doors, or behind the aegis of agency discretion (Stewartrl &§v5). |
1960s and 1970s, members of Congress were motivated by a desire to provide more direction to
agencies to prevent agencies from straying too far from the stated purposslatideg and to
control generally the executive branch (Melnick 1994: 28-9).

The second period of congressional activity, from 1968-1980, corresponds with these
changing attitudes towards deference to administrative agencies. Qditna side, if other

periods were characterized by justices wishing to insulate governmiertydaim review, this
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period might be characterized by justices wishing to foster increased|udview. For
example, Stewart (1975) described increased judicial scrutiny of adaimstagency decisions
as part of a shift in which judges became skeptical of agency decisiongnakiereas before
judges limited themselves to limiting administrative abuses. Judicialwéhwies became less
about “the prevention of unauthorized intrusions on private autonomy” and more about “the
assurance of fair representation for all affected interest” (Std®@5: 1712). Courts would
provide a needed venue for interests associated with the administrative proaetheio a
claims.

From 1981-2006, while Congress is still active in conferring standing on potential
litigants (compared especially to the first period), its overall leveltofigcdeclines. Starting
with the Burger Court (1969-1986), the Supreme Court (despite its initial litzratif
standing inData Processingbegan a trend of decreasing access to the federal courts. As noted
by Galloway (1981), “[t]he [Burger] Court used traditional threshold doctrineetie
formidable obstacles to judicial review. The rules of standing were tighteastitdlly and
constitutionalized. ... The Warren Court’s presumption in favor of private causetsoof t
enforce statutory rights was converted into a presumptiamstprivate causes of action” (940
emphasis original, internal footnotes omitted). Constitutionalization, as dislcusthe previous
Part, refers to the practice of speaking and writing about, in this context, stanclimgedoas
stemming from the Constitution. This places standing doctrine on a separaté,toonski
footing, making it more difficult (but not impossible) for other branches of governiment
respond to these constitutional proclamations.

These trends continued under the Rehnquist Court (Kuhn 1994-1995: 888). At a time

when administrative agencies were staffed by a Republican president, SupnaréeCisions
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denying standing to litigants had the effect of providing for “legal immutinizaf [an]
administrative agency” (Krauss 1991-1992: 829), placing agency decisions beyosacthef a
federal court. Congress conceivably had nothing to gain by encouragingtditigagurn to the
courts when those courts would be unreceptive to litigants’ efforts to review aggrisions.
From Congress’ perspective, deciding whether to grant standing is not a purelgdkeissue,
then, as Congress must figure out whether litigation will be of benefit to Igigantvhether the

lack of litigation will be beneficial to agencies).
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Figure 3.1: Laws Granting Standing 1923 — 2006, Source: Data compiled by the author
Table 3.1 displays the number of standing laws as coded by the Policy Agemdat Pr
by policy area for 1923-2006. In each law, Congress conferred standing on individgiaaps

aggrieved and/or adversely affected by agency action. Between 1923-1967, Comgtess gr
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standing in sixty-nine laws. The legal wrong test, discussed in Partiictexsaccess to the

courts in that courts often required some legal basis (related to property, &toniman-law

principle, or a statute) upon which to base standing. For its part, Congresdlinggovcreate

such a statutory basis for standing, but in a limited number of laws compared to thmaext

period. In this time period, the most grants of standing corAgricultureandLabor,

Employment, and Immigratiomhile no grants of standing were conferre€Community

Development and Housing Issues, Education, Environrae8cial Welfare

Table 3.1: Number of Standing Laws by Policy Area 1923-2006.

1923-1967 1968-1980 1981-2006
Policy Area Count (%) Count (%) Count (%)
Agriculture 8 (12) 7 (7) 2 (2)
Civil Rights, Minority 4 (6) 4 (8) 8 (9)
Issues, and Civil Liberties
Community Development 0 (0) 2 (2) 1(1)
and Housing Issues
Defense 5(7) 1(1) 3 (4)
Education 0 (0) 3(3) 5(6)
Energy 4 (6) 10 (10) 2 (2)
Environment 0 (0) 11 (11) 6 (7)
Foreign Trade 2 (3) 4 (4) 2 (2)
Government Operations 6 (9) 10 (10) 13 (15)
Health 1(1) 2 (2) 3(4)
International Affairs and 1(2) 3(3) 2 (2)
Foreign Aid
Labor, Employment, and 11 (16) 12 (12) 4 (5)
Immigration
Law, Crime, and 2 (3) 7(7) 4 (5)
Family Issues
Macroeconomics 4 (6) 3(3) 3(4)
Public Lands and 4 (6) 10 (10) 4 (5)
Water Management
Space, Science, 3 (4) 0 (0) 2(2)
Technology, and
Communications
Social Welfare 0 (0) 33 2(2)
Transportation 2 (3) 2 (2) 9 (11)
Total 69 (100) 104 (100) 85 (100)

Source: Data compiled by the author. Policy Areas are Policy Agendas omjad.
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In addition to passing specific regulatory statutes that granted the rigle to those
aggrieved or adversely affected by agency action, Congress in 1946 passed ithistradive
Procedure Act (the APA). As noted above, the APA serves as a statute of gppkcation.

The APA grants affected parties standing to challenge agenowg acthat “[a] person suffering
legal wrong because of agency action, or adversely affected or aggneagdrzty action

within the meaning of a relevant statute, is entitled to judicial review tHidredministrative
Procedure Act1946: 243). Strauss (1996) provides an account of how legal and political
understandings of this provision of the APA changed over time. Section 10(a) couldlgrigina
be read as codifying existing law (circa 1946), “point[ing] to existing (anadytrelevant
statute[s]’ containing ‘adversely affected or aggrieved provisions™ ootitdcbe understood as
making a universal judgment that persons ‘adversely affected or aggrievetévant statutory
terms should have standing to invoke judicial review to redress those harms” ($8@6iss
1402). The first interpretation relies on the existence of specific statatmydge of
“aggrieved” or “adversely affected” while the second interpretatili@sren a more permissive
interpretation of when a person is aggrieved or adversely affected regarfdidsether that
specific language exists in statute.Data Processingthe Court “gave section 10(a) the broader
of its possible meanings, reading it independently to confer standing” (S1ra@6: 1404-5).

Between 1968-1980, Congress more frequently granted standing (see Figure 3.1). While
as early as 1972 in ti&ierra Clubdecision, discussed above, the Supreme Court began to
reduce access to the courts by adding to the constitutional requirementglofgst&ongress
forged ahead through the end of the decade by continuing to grant standing t liigstattute.
One hundred and four laws granting standing were passed by Congress duringthi&/ ke

no laws were passed conferring standing related tEnk#onmenbetween the 1923-1967, 11



83

laws related to thEnvironmentvere passed between 1968-1980. While Congress still focused
on “traditional” areas of regulation — suchBenking, Finance, and Domestic Commerce

during this time period it did much to ensure that litigants would meet basic regqotsefor
bringing a case in more diverse policy areas.

In addition to expanding standing, Congress took other action to increase access to the
federal courts including changing the rules regarding awarding attofeeg &ind expanding the
jurisdiction of federal courts over agency decisions (Stewart 1975; McCann 1986p3e88;
Melnick 1994; Gillman 2002; Frymer 2003; Smith 2005; Farhang 2008, 2010). In describing
Congress’s activity with respect to standing, the Couttata Processingecognized
Congress’s role in increasing access to the courts:

Where statutes are concerned, the trend is toward enlargement of the plgsi@fvho

may protest administrative action. The whole drive for enlarging the cgtefyor
aggrieved “persons” is symptomatic of that trend (397 U.S. 154).

This highlights the dialogue between Congress and the Supreme Court regarel#isg acc
to the federal courts. The Court recognized Congress’s ability and willmgmesnfer standing
on individuals and groups. Rather than one branch determining who can sue, both Congress and
the Supreme Court participate in the process of figuring out what standing requgamnmgeand
who meets those standards.
During this time period, Congress additionally granted standing by enungetfaei
ability of individuals or groups to bringjtizen suitdo enforce agency action. The Clean Air Act
of 1970, for example, includes a citizen suit provision granting standing to “any p&son”
enforce in district court violations by any person of an emission standard or of arssueelrby
the Administrator. Additionally, a suit may be brought against the Administnatoeri there is

alleged a failure of the Administrator to perform any act or duty under this ichvs not
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discretionary within the AdministratorClean Air Amendments of 1970706; see also Smith
2006). My database includes thirteen citizen suit provisions enacted from 1970 through 1986.
Eight laws, a majority, were passed with respect to environmental regulation.

The expanded use of citizen suit provisions have been described by Melnick (1983) as
part of a trend of more involvement on the part of Congress in the regulatory puatbetbe
goal of creating a mechanism through which to check the activities of theiegdmainch by
empowering litigants (8). Granting individuals standing through citizerpsonisions is
common in environmental laws given the challenges that individuals often fagsonsitrating
the necessary conditions to met standing requirements — to demonstrate an irjieyin bther
laws, Congress often is reflecting existing standing doctrines cofatanding through citizen
suits may be a more aggressive attempt on the part of Congress to influenceoabeckesieral
courts. In these laws, Congress confers standing on individuals and groups who ey have
interest in how regulation is carried out but who are not targets of regulatiogra@ing
standing through statute, Congress is attempting to allow these individual®oapsd gr
influence the direction of administrative law through the judicial process.

Between 1981-2006 the number of grants of standing is still high compared to the first
period, but declines overall (see Figure 3.1). Eighty-five laws grartangiag were passed
during this time. Like the Supreme Court’s jurisprudence in which standing isis@se
granted (e.gMassachusetts v. EP9 U.S. 497 [2007]) Congress during this time does confer
standing on individuals and groups despite the decreasing trend. Along with pastgag thir
laws in the area dbovernment Operation€ongress conferred standing in ten laws dealing
with Banking, Finance, and Domestic Commer€Gangress granted standing in all nineteen

policy areas. As noted above, despite some liberalization of standing doctrine$96@keand
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1970s, by the late 1970s and 1980s the Court began to reduce access to the courtdiby reitera
the requirement that, at the core, an injury is necessary. The increasinyatsrseof the
Supreme Court included efforts on the part of the Court to once again insulate tdtivieis
agency decisions from judicial review. And, as discussed in the next section, thegdbur
strong signals regarding the ability of Congress to convey upon potential §ttbarability to
satisfy the injury requirement.

Figure 3.2 displays graphically the number of laws passed per policyoarE22fl-2006.
What is striking about the distributions of the passage of law per policy arettisethapic of
legislation in which Congress confers standing changes over time. In the 18f@grato
policy areas such as$ealth, Education andEnvironmenincreased reflecting new congressional
attention to these issue areas. In other policy areas, sidcaseconomics, Civil Rights,
Minority Issues, and Civil LibertiesndAgriculture, attention is more consistent over time
(although attention increases and decreases within these policy arealso desaribed by
Table 1, Figure 2 helps demonstrate the growing diversity of the laws ih @biogress confers

standing over the time period under study.
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3.4 Interbranch interactions

Congress’s ability to grant standing has been bounded in important ways by Supreme
Court decisions on its limits. There is an important distinction between constitatntha
prudential standing with constitutional standing being linked to Article 111 andgntial
standing serving as judge-made requirements. Congress, according to theeSTpuerncan
override prudential but not constitutional standing requirements. At various e preme
Court has been explicit about what Congress is able to do under the Constitution byntiynsiste
referencing the Article 1l limits (Connelly 1987: 161). For exampl@®ata Processingthe
Court stated that “Congress can, of course, resolve the [standing] question onenayer,
save as the requirements of Article Il dictate otherwise” (397 U.S. 164)aith v. Seldinthe
Court noted that “Congress may grant an express right of action to persons whaosetihewd
be barred by prudential standing rules. Of course, Article IlI's requiteraeains: the plaintiff
still must allege a distinct and palpable injury to himself” (422 U.S. 501 and se&ladstone,
Realtors v. Village of Bellwoof41 U.S. 91, 100 [1978] aSARCO Inc. et al. v. Kadish et al.
490 U.S. 605, 613 [1988]). To the extent that judges determine what the Article Il requgrement
are and to the extent that they successfully declare congressional actitisfyasgéor not
satisfying) those requirements, judges at times have therefore erfjeyepiportunity to mark
the limits of legislative power. These judicial statements regardindiatahave worked to
define the boundaries of what Congress is able to do.

Questions related to Congress’s power to grant standing in this manner wereabf centr
concern inLujan v. Defenders of Wildlifg04 U.S. 555 [1992]). In response to a 1983
interpretation of the Endangered Species Act (ESA) of 1973 by the Secretarynétios and

the Secretary of Commerce that limited the reach of certain portions otthe #he United
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States and the high seas (and not foreign nations), the respondent organization brouigint an act
in district court to challenge the agency’s decisions. The Supreme Cousdtealiraccepted the
case for review. In his opinion (joined by six other justices), JusticeaSiatireviewed the
three constitutional requirements of standing, and then discussed the manner inambliciy $&
more difficult to prove for those challenging government action or inaction bgpgant
directly subject to government action or inaction (504 U.S. 561-2). Focusing first opimjur
fact, Justice Scalia stated that, as decid&larra Club,the “party himself seeking review
[must] be himself among the injured” (504 U.S. 563 quoBregra Club v. Mortophand that
respondents failed to demonstrate injury. Focusing next on redressabilige Jestlia found
that respondents, in challenging the Secretaries of Interior and Commeeceotvdirectly
going after the agencies that would fund projects that might impact endangeried §p@4 U.S.
568-9).

More importantly, Justice Scalia then turned to the citizen suit provision upon which
respondents relied, and upon which the Court of Appeals had found standing (504 U.S. 572).
The citizen suit provision of the ESA provided for standing in that “any personaonaypence
a civil suit on his own behalf (A) to enjoin any person, including the United States anthany
governmental instrumentality or agency ... who is alleged to be in violation of any provision of
this chapter” (504 U.S. 572). The lower court interpreted the provision in such a manner,
according to Justice Scalia, “so tlagtyonecan file suit in federal court ... notwithstanding his
or her inability to allege any discrete injury” from a failure of an agendglkow correct
procedure (504 U.S. 572 emphasis original). In doing so, the lower court “held that the injury-
in-fact requirement had been satisfied by congressional conferrabligmarsons of an abstract,

self-contained, noninstrumental ‘right’ to have the Executive observe the procestyuesd by
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law” (504 U.S. 573 emphasis original). Reviewing the Court’s past standing lcaskave
touched on this question, Justice Scalia argued that “concrete injury” is re@ided.S. 578).
Lujan has had implications for both the impact on other statutes that include citizen suit
provisions and for standing doctrine itself (Sunstein 1992-1993; Pierce 1993; Roberts 1993;
Feld 1994). In declaring that specific citizen suit provision unconstitutiorec@1993: 1751),
the Court in one respect fired a shot across Congress’s bow by making a statgareimg the
limits of congressional power to grant standing through that particulwocheiAdditionally,
Lujan highlights the manner in which there is dialogue between the branches regardihgs
standing. In this instance, legislators had attempted to expand standing thraitgrastha
subsequent Supreme Court pushed back. It is not merely that one branch makes a rulg regardi
standing, but that there is interplay and negotiation over the contours of standing.

Outside of the environmental context and separate from citizen suits, the S@werne
has recognized the congressional power to extend standing to those interegfel@dtiomebut
not directly affected. Absent a congressional extension of standing, howlelitigants
normally find it difficult to meet standing requirements.Fkderal Election Commission (FEC)
v. Akins524 U.S. 11 (1997), this type of issue was raised. Voters who sought information from
the FEC on the “membership, contributions, and expenditures” of the American ldoael P
Affairs Committee (AIPAC) were denied this information by the FEC basedeoREC’s
determination that AIPAC was not a “political committee” and thereforeauptired to provide
certain information (524 U.S. 13). The FEC made two arguments: first, that AlRA®dhave
to disclose this information and, second, that the voters did not have standing to chiaddlenge t

FEC'’s determination. If the FEC was successful in both realms, voters wooddrbd both
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through the administrative process and through the courts from obtaining the irdarthay
sought.

The Supreme Court found, however, that voters did have standing due to Congress
conferring standing on such litigants. As noted in the opinion, Congress created opp®rtunitie
for “any person” to file a complaint with the FEC for alleged violations of ttteaAd
additionally allowed for “any party aggrieved” by an agency order to skl review in
district court (524 U.S. 19). According to the Court, “[h]istory associates thé ‘aggrieved’
with a congressional intent to cast the standing net broadly — beyond the commiotedasis
and substantive statutory rights upon which ‘prudential’ standing traditionalgdig524 U.S.

19). While the government made various arguments that voters did not meet prudential (and,
elsewhere in their argument, constitutional) standing requirements, the CourtHattid]iven

the language of the statute and the nature of the injury, we conclude that €ongrgended to
authorize this kind of suit” (524 U.S. 20).

It is worthwhile to note that this seems to be of the type of litigation that Cre&16)
identifies in her exploration of standing doctrines. She argues that the evolutiandihg
doctrines allows the “juxtaposition in court” of conflicts that might otherwisese@ethe light of
day (723). Individuals not directly regulated by government actiorFE@ v. Akinsthe voters
interested in the government collecting and disseminating information frosCAHusually do
not have the opportunity to use the courts to advance their claims. With congregsiotsaby

standing and judicial recognition of those grants, such claims may advance in court

3.5 Conclusion
Legislators and judges both have engaged in determining whether potegaatditvill

have access to the federal courts. Judges, when presented with a case, have theyofportunit
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determine if litigants satisfy constitutional and prudential rules of stgndimd consequently
through their decisions are able to further develop constitutional and prudemgabistanding.
As part of the legislative process, members of Congress have the opportunityetcstamding
on potential litigants, though this capacity is bounded in important ways by decisibes of t
Supreme Court. Standing is not static, but rather has developed because of thess teats
by legislators and judges.

Access to the courts is a political resource, the presence of which atigarst$ to
participate in the policy process or to have their constitutional claimd hadrthe absence of
which prevents litigants from doing so. Judicial review of government decisions isimeha g
but has depended historically on changing judicial and congressional understangihgs of
counts as a justiciable claim. The choices that judges and legislatorsipaaiteules of
standing determine which groups of people are able to move their claims intaa jodicn to
challenge government action. This is not to claim that litigants willyewa successful on the
merits, but rather that they merely have the opportunity to argue their case.

Along with implications for people’s ability to participate in the policy preces
recognizing the role of judges and legislators in determining accdss ¢ourts has implications
for conceptions of judicial power. The availability of courts as policy venues deepais on
congressional grants of authority and in part on constitutional grants of authority. The
Constitution establishes the basics of a federal judiciary but delega@@esngress the power to
fill in the details — a task Congress frequently undertakes. As the datatprbabove makes
clear, Congress routinely empowers the federal courts to adjudicaia s=tes by conferring
standing on potential litigants. Whether courts participate in the policy predesed on who

has standing to sue — is determined in important respects by Congress.
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For studies of American politics, conceiving of judicial power in this way ptese
more comprehensive picture of the role of the federal courts in the policy processies ot
have noted, courts should not be viewed as outlier, freelance, or rogue actors who taley up poli
issues and make decisions free from meaningful outside influence (sePabldl957; Epstein
and Knight 1998). Nor should judicial forays into new policy areas be taken as evidence of the
bald exercise of judicial power alone, or at the behest solely of judgeageekinew policy
areas (for examples of this type of scholarship see, e.g., Stewart 197&nd afallinder 1995).
Rules of access such as standing, set by Congress and the courts, determimeouréthveill
participate in the policy process. Judicial power itself is therefore gemtiron decisions made
by judicial actors in the course of legal proceedings and extra-judicias actibre course of the

legislative process.
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Chapter 4. Jurisdiction-Granting: Separation-of-powers and
Ideological Distance

4.1 Introduction

Through grants of jurisdiction, Congress promotes judicial participation in the policy
process by establishing federal courts as venues in which individuals and groupsngalyeir
claims. Armed with the constitutional power to establish the jurisdiction dbier federal
courts (and the appellate jurisdiction of the Supreme Court), Congress conferstsithaou
authority to hear certain issues. The power of courts to hear cases is the esolinpiex and
ongoing process through which actors outside the courts, particularly memBensgoéss,
shape and reshape the power of different courts to hear particular types ofsdigphaeprocess
involves, among other things, efforts by Congress to limit or protect the dscoétiegulatory
officials, to alter which individuals or groups have standing to bring cases to aodito assign
particular types of disputes to particular courts by granting courtgdligtre to hear certain
claims.

In contrast, conventional explanations of federal court participation in the policggsro
often focus on the U.S. Supreme Court and center on judicial behavior and decisions made by
individuals justices as they determine which issues to focus on. That courts becoredinvol
American politics is often viewed as a pure manifestation of judicial power ahd ability of
justices to set their own agendas free from outside influence. The factldval feourts are able
to decide cases is usually taken for granted as a fixed feature of theiormsl environment.

Courts, however, do not merely spring into existence. Constitutionally, Congress has a
host of powers with respect to the federal courts including the power to createctmwts, to

staff them, to fund their operations, and to define their jurisdiction. Indeed, thet@arsts
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relatively silent regarding the federal judiciary as it does not estedty federal courts besides
the Supreme Court, and includes very little detail about how even that court is sttuckhe
Constitution instead specifically delegates the power to establish componémt federal
judiciary to Congress. Courts do not appear fully formed and do not come armed with
jurisdiction to hear all types of disputes but rather depend on Congress to estalusiditiens
under which they will operate.

Recognizing the manner in which Congress exercises its constitutional pilver w
respect to the federal courts is important for understanding how courts operaterinafim
politics. In one view, how courts operate can be understood by examining the judgesfwho staf
the courts and exploring the factors that explain their behavior. These accqgudisialf
behavior often focus on the “backgrounds, attitudes, and ideological preferences dtiaddivi
justices” to explain judicial decision-making (Gillman and Clayton 1999: 1)onitrast, this
dissertation adopts an institutionally focused approach in which “[s]cholarsigéelexplore
the broader cultural and political contexts of judicial decision-making ... exanmiow judicial
attitudes are themselves constituted and structured by theaSamtinstitutiorand by its
relationship to other institutions in the political system at particular pointstoryii (Gillman
and Clayton 1999: 2 emphasis original). In contrast to court-centered or behavioralist
approaches, the theory presented here argues that Congress has playechhroletey
influencing the creation of opportunities for judicial decision-making.

In focusing on institutional factors that influence whether federal cowwtsinvolved
in the policy process, this dissertation builds on a body of scholarship that inesstigat
conditions that lead to judicial empowerment. Judicial participation in the policggz s

routinely structured through the language of statutes as members of Congiless create
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opportunities for judges to exercise discretion (Graber 1993; Gillman 2002; FrymeiL2060;
2003; Crowe 2007; Farhang 2008, 2010). This scholarship focuses on the “relationships
between justices and elected officials,” searching out ways in whicle@lefficials “encourage
or tacitly support judicial policymaking” (Graber 1993: 36-7). The result isyeofvatudying

and explaining judicial policy-making in which scholars investigate the numeredlsanisms
through which legislators share power, responsibility, and blame with judge®(Ged3: 37,
Lovell 2003: 20). This scholarship has also been attentive to reasons why Congressateay
opportunities for judicial policy-making, which includes advancing political and pgbeys
(Graber 1993; Gillman 2002; Lovell 2003; Smith 2005; Farhang 2008, 2010). Legislators may
wish to shift decision-making responsibility from the legislature to thes@Graber 1993) or to
lock-in and advance policy goals (Gillman 2002), some of which may be difficdéddmiators

to achieve on their own (Graber 1993; Lovell 2003). Legislators may additionally lookrts c
as institutions that can provide an oversight function for the executive branch (Shipan 2000;
Smith 2005).

The present study adds to our understanding of judicial empowerment by focusing on a
additional mechanism through which Congress empowers the judiciary. Congreshukes
about the jurisdiction of the federal courts by pasgingdiction-granting legislation.As
defined here, jurisdiction-granting legislation is legislation that exlgliexpands judicial
discretion by designating courts as venues through which certain speatigorees of people
or organizations may work to address their claims. Congress can take théeopqtosn as well
by removing jurisdiction from the federal courts through the passage of junsekttipping
legislation, a frequent subject of scholarship (see e.g. Gunther 1984; Weiman 2(ifsiyPe

2006; Chutkow 2008; Olsen 2009; Fallon 2010). It is recognized that Congress has the
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constitutional power to remove jurisdiction, though there is disagreement over whether
Congress’s power is plenary or limited by either the language of &ftlabr other provisions of
the Constitution (Gunther 1984: 900, 908). With the exception of Chutkow (2008), studies
assume that removal of jurisdiction from the Supreme Court rarely occursifEgpsieKnight
1998: 143; Weiman 2005: 1678-9; Fallon 2010: 1045).

The expansion and contraction of federal court jurisdiction has not gone unnoticed by
students of the federal courts. Crowe (2007) links the passage of the Judges’ Bill aid @85 a
expansion of the Court’s discretionary appellate jurisdiction (throughrihef certiorari) to
the institutional development of the judiciary. Curry (2007) examines the “politieslefal
diversity jurisdiction,” finding that “jurisdictional issues present importpgortunities for
Congress and its members to oversee the federal courts” (463). That Congtasschpacity
and willingness to define the jurisdiction of the federal courts, either loyimggeor stripping
jurisdiction, speaks to important institutional links between Congress and thal feulets.
However, scholarship on the judiciary varies to the degree with which it recogmeseslinks
between Congress and the courts. The attitudinal model, for example, asstiSaprirae
Court justices are independent from Congress (and the President and public asowellea
fixed powers. Members of the Supreme Court, the focus of the attitudinal modédfeare “
tenured [...] lack electoral or political accountability” and enjoy discretypnantrol over their
docket (Segal and Spaeth 2002: 92). This allows Supreme Court justices to aotrireatfide
influence at both theertiorari and merits stages of the judicial process, with their decisions

being the product of their individual, personal deliberations and policy prefefénces.

% As a point of contrast, consider Epstein and Kgstrategic account, in which the authors arda the justices
must take into consideration the “preferences ampeaed actions” of other branches as well as ghnedter social
and political context of society as a whole” durthg certiorari and decision stages of the judisiatcess (1998:
138).
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Scholarship additionally varies to the degree with which it recognizes théhedlCongress
performs in determining the jurisdiction of the courts. While scholars might ackagevthat
Congress establishes jurisdiction and that Congress has control over, foreexhmfBlupreme
Court’s appellate jurisdiction (Segal and Spaeth 2002: 230), they do not invesigate th
implications of jurisdiction-granting for how courts participate in the pgiogcess.

The present study addresses a gap in our understanding of the relationship between
congressional action and judicial empowerment by investigating the conditions uncer w
Congress passes jurisdiction-granting legislation. While previous sdiiplaes tended to
focus on periodic (though important) “Judiciary Acts,” in this dissertationluatathe passage
of a comprehensive set of laws that grant jurisdiction to the federal distuds between the
81% and 108 Congresses (1949-2000). As can be seen from Figure 4.1, jurisdiction-granting
laws are consistently and routinely passed. The number of laws passedashggh as 51 in

the 93" Congress and at least 10 laws are passed per Congress.
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Figure 4.1. Number of Federal District Court Jurisdiction-GrantingsLRassed by Congress,
81°-106" Congresses (1949-2000). Source: Data on file with author.

These data support the argument that Congress exercises its constipavesralo
determine the jurisdiction of the federal courts. Given the frequency witthwtloccurs, it
illustrates the importance of focusing on the conditions leading to the passagedadtjan-
granting legislation. As Congress frequently grants jurisdiction to #tectlicourts it is an
active participant in deciding whether and how the courts will participate potfey process.
In the pages that follow, | build upon these initial empirical findings in an pttenfurther
demonstrate the importance of studying congressional efforts to empoweutte | first
discuss existing literature on why courts become involved in the policy process.twbe

explanations that might explain the passage of jurisdiction-grantingplégisare considered. |



101

explore the implication of separation-of-powers and judicial ideology for thagassé
jurisdiction-granting laws. Along with a new dataset of jurisdiction-gngriaws introduced
above, a new measure of district judge ideology is constructed and emplottad &oralysis.
The results support the conclusion that separation-of-powers concerns areritriporta

understanding judicial empowerment.

4.2 Courts in the policy process

Motivating scholarship on the federal judiciary is the question of how courts come to
decide certain public policy questions. In the behavioralist tradition, most sfeaiaed with
the attitudinal model and studies of the U.S. Supreme Court, it is thought that Supreme Court
justices come to decide certain public policy questions primarily becatisegusre in an
institutional position that allows them to act on their preferences (e.gld°488l; Segal and
Spaeth 2002; Lanier 2003; Baird 2007). For the lower federal courts, the picture ishedmew
more complicated as lower courts do not enjoy discretion in the way that SuprempiSimas
do. However, even district court judges have the ability to exercise discretiorrin thei
determinations of whether jurisdiction exists and if standing can be granteth(ifaand Todd
1991: 177; Kim et al. 2009: 85). Furthermore, district court judges may become involved in the
policy process in part because legislation may create a “fiduciatioreship” that courts may
have to enforce or because judges themselves create new obligations, such as thamaiymgex
access to courts through standing doctrines (Rowland and Carp 1896NRgther scholarship
investigates Supreme Court or lower court policy-making, emphasis is placedsiordemade

by judges as they determine which issues to focus on.

27 |n this manner, Rowland and Carp acknowledge tleeablegislation in creating opportunities for geks to
exercise discretion. According to the authorgjuiary jurisprudence has been characterized hgidipn ... that
assigns standards of care rather than creatingfispeaigations” (7). While the authors recogniadink between
legislation and the exercise of judicial discretithiey do not explore the link between jurisdictgnanting
legislation and judicial empowerment.
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In a separate tradition of scholarship, scholars investigate how opportunitesifts to
review the constitutionality of statutes or to interpret the meaning cld¢ige language arise,
and conclude that members of Congress work actively to create such opportGnéeies (1993;
Shipan 2000; Lovell 2003). In doing so, Congress empowers the federal judiciary tpai@rtici
in the policy process. Constitutionally, Congress has a host of powers witht tegpecfederal
courts covering whether courts will exist and in what form (creation), wh@edalpy the
judges’ chair (staffing), what resources they will have to completettisiks (funding), and what
issues they will attend to (jurisdiction). In this view, Congress makes detdgadecisions that
structure the ability of judges to participate in the policy process. Judgeal® decisions
regarding which issues their courts will attend to but these decisions stanelga feeld
constructed by Congress.

Following the tradition of examining judicial empowerment by Congress, therres
study focuses on jurisdiction-granting legislation as one tool that Congrgassemto empower
the federal courts to participate in the policy process. Much like the draftimgoiduw@ous
statutes (Graber 1993; Lovell 2003) or political party efforts to instituimnablicy gains
through the creation and staffing of courts (Gillman 2002), jurisdictionigralgislation
represents choices made by members of Congress regarding whethpoteee the judiciary.
These decisions are part of the legislative process (Smith 2006). In thespybdesdting
legislation, members of Congress decide whether the courts are to leel guaistliction and in
what form such grants will take. These decision are frequent and routine. Ciomgiless
attention to the courts is not reserved only for issues of major importance, batirssan
integral part of the legislative process on a range of issues. As the examtpke next section

make clear, congressional choice regarding the courts takes a varietmfrioeaning courts
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may have a peripheral or central role to play in the public policy process depengaryon
how Congress envisions their role.

What emerges is a more complex picture of the reasons why courts are involved in
deciding public policy questions. In this conception, judicial forays into the policy tlaoke
not the result of desire on the part of judges alone, but a function as well oftikeg)islereated
opportunities. Courts are able to review the language of statutes becauses£exgiieitly
includes provisions granting them the authority to do so. Complexity arises from teespobc
tracing judicial decisions back to decisions made by other institutional &ctosslve the
courts in the policy process. Decisions made by judges reflect in the iatenseinse the
judges’ deliberations. At the same time, these specific outcomes can bedsiuadntext by
looking at the multiple decisions that lead up to particular outcomes. Additionally,cohets
do act it does not automatically follow that the effect of their decisionshsvaxtthe will of a
legislative majority as judicial decision-making might serve to adedhe goals of other sectors
of the political system (Dahl 1957; Gillman and Clayton 1999; Lovell 2003).

Building on this theoretical background, the next section explores in detail tbeseas
why Congress might grant jurisdiction to the federal district courtsxalinines the relationship
between separation-of-powers concerns as well as judicial ideologgléorethe passage of

jurisdiction-granting legislation.

4.3 The decision to grant jurisdiction

Under what conditions will Congress empower the federal courts? Expansionsiaf judic
power have been studied elsewhere as “the sort of familiar partisan carprogtic
entrenchment that we frequently associate with legislative delegatioadote or quasi-

executive agencies” (Gillman 2002: 512). In treating the decision to empoweddhal feourts
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as analogous to the decision to delegate to administrative agencies, thiatdiasgraws on
parallels between the two situations. In both situations, Congress determicestshend
benefits of producing policy “in-house” versus the costs and benefits of allowirtteaeotity

to produce policy. Congress must overcome time, resource, and expertise challengasidha
otherwise prevent the legislative body from writing complex, detailed l&égisl#self.

Producing public policy is a time-consuming enterprise and Congress’ attensiplit between
numerous activities. Institutional features such as the committee qysieitle members with
tools needed to overcome cognitive limitations; nonetheless, Congress cannobaiteisdues
equally and producing legislation is a costly enterprise. For Congredsinmggmlicy concerns
might involve granting authority to a court to implement the policy given the contstrai
described above. In making the decision to empower the courts, Congress must atdo take
account the relative ideological positions of entities that might become tafgedscial

oversight, as well as the ideological positions of courts themselves.
4.4 Research design

4.4.1 Jurisdiction-granting legislation

Using HeinOnline’s U.S. Statutes at Large database, | identified Ruais with
provisions that grant jurisdiction to the federal district courts for the ¥&#%-2000, or the
post-World War Il period. Laws were identified using the advanced seattihdef the
database to search for the following combination of terms: “district codistritct courts,”
“court,” or “courts.” Through this method, | identified a set of 726 laws that grasdliction to
the federal district courts. In constructing this set of laws and in thesan#dat follows, | focus
on the federal district courts. This reflects the importance of the titrcts in American

politics in that these courts decide more cases across more policg@rgased to other federal
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courts. As these decisions often go un-reviewed by higher courts (Rowland pritb@ar 8),
the decisions of the district courts affect all aspects of America®’s. liFurthermore, the
federal district courts are important players in the public policy process tbat often go
overlooked in scholarship on the federal judiciary.

The dependent variableawsis a count of the number of jurisdiction-granting laws
passed per year. As the following examples demonstrate, laws were ahsidgrant
jurisdiction if provisions expanded the discretion of the federal districtolihirough these
provisions, courts become policy venues through which individuals and groups may work to
address their claims. Laws granted jurisdiction in one of four general aagegbirst, laws
granted jurisdiction to the federal district courts by authorizing civibastby the United States
Attorney General or by a federal agency. For example, the Housing Act ofth8&ithat
“[w]henever he finds a violation of any provision of this section has occurred or is about to
occur, the Attorney General shall petition the district court of the UnitedsStathe district
court of any territory,” which are granted jurisdiction to “hear, try, and detersuch matter[s]”
(Housing Act of 1954612).

Second, federal district courts were at times designated as venues in whaisper
affected by agency regulations could obtain judicial review of agency retggations, or other
agency decisions. According to the Marine Mammal Protection Act of 1972, fopkxam
“[a]ny applicant for a permit, or any party opposed to such permit, may obtain judisew of
the terms and conditions of any permit issued by the Secretary under this sectibis oefofsal
to issue a permit. Such review, which shall be pursuant to chapter 7 of title 5, Uniiésd Sta
Code, may be initiated by filing a petition for review in the United Stastgaaicourt for the

district wherein the applicant for a permit residédafine Mammal Protection Act of 1972
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1035). Third, in instances in which parties needed to figure out the value of goods and services,
the courts were granted jurisdiction to judicially determine those valuass, Tor example, the
Special Health Revenue Sharing Act of 1975 states that the “United Stdktée sditled to
recover ... an amount bearing the same ratio to the ... value (as determined byaheagod

the parties of by action brought in the United States district court for the tdistwbich the

center is situated)” as an amount of the project in question that constituted thédbdee
(Special Health Revenue Sharing Act of 182). Fourth, a law could authorize a district
judge to issue warrants, to seize goods for libel, or to enforce subpoenas. For example, “[
fishing vessel ... used in the commission of act prohibited by section 307 shall be liabte in re
for any civil penalty assessed for such violation under section 308 and may beledoagainst

in any district court of the United States having jurisdiction therebiSheries and

Conservation Managemerit986: 3714).

While this measure includes many categories of jurisdiction-grartiegneasure does
not capture the full range of ways in which Congress empowers the fedéertel daurts. Other
measures include expansions of the judiciary through increasing the number dfijpsiges
creating new courts (De Figueiredo and Tiller 1996; Gillman 2002); encouil@giaton
through “private enforcement regimes” (Farhang 2008, 2010); authorizing diasssatts
(Barnes 2007); or otherwise empowering the courts through deferring to the courtgyn pol
qguestions (Graber 1993; Lovell 2003). Additionally, this measure captures only iexjganfs
judicial power and does not account for the numerous ways in which Congress mayelimit t

power of the federal courts through stripping jurisdiction (Curry 2007; Chutkow 2008).
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4.4.2 Jurisdiction-Granting Legislation: Separatioft Powers and Judicial
Ideology

The congressional decision to grant jurisdiction to the federal district countssc
against the background of a key characteristic of the U.S. political sysiparason-of-powers
(Burke 2002; Kagan 2003; Farhang 2008, 2010). By separation-of-powers, | mean the existence
of three co-equal branches operating in system of checks and balancesipaviec and
responsibility are dispersed but in which each participates in the public poli@sprothis
article builds on earlier findings that support the conclusion that separation-ofspoag
encourage, when certain conditions are present, grants of power to the fedesal Toese
explanations generally focus on partisan congruence or ideological distaneerb#ie
branches of government to explain judicial empowerment. Judicial empowerment may
encompass a number of different, and sometimes contradictory, goals. Theahsttiads
follows explores a number of these goals in the context of partisan congruencenbetwe
Congress, the President, and the federal district courts as well as icklalitssjance between
these players.

Unified and divided governmenWhile conflict is a characteristic of our political
system, alignment between the various players — the U.S. House of RepresebeileS.
Senate, and the President — is also an empirical fact and alignment hassbereakwith
expansions of judicial power. De Figueiredo and Tiller (1996) explain the timingzndfsi
expansions of the federal judiciary in terms of alignment between five plaéyemnacting
House, Senate, and President, and the nominating President and confirming Semasa  Gill
(2002) describes successful Republican Party efforts to expand the sizeshdtijomi of the

federal judiciary as stemming from their control of the House, Senate, asiddhiy. As with
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other expansions of judicial power, decisions to grant jurisdiction to the federait digtits
might similarly rely on alignment between the House, Senate, and Presidency

At the same time, the presence of divided government may also be assoittated w
expansions of judicial power as Congress may look to the courts to provide an oversigh functi
with respect to executive branch administrative agencies. Epstein anddbaH41999) first
discuss the implications for congressional delegation to the executive brameesrot divided
government, finding that “Congress delegates less ... under divided governme@t’, (20-
38). Noting that delegation may still take place in times of divided governmentittizesa
further examine the type of delegation that occurs and find that Congress dgasedelénon-
executive” entities including courts in times of divided government (Epstelit®&dalloran
1999: 154). In his examination of the potential oversight role of federal courts witdtres
administrative agencies, Shipan (2000) argues that members of Congressrinftyincrease
or decrease the participation of the courts in the policy-making process aependheir
evaluation of the relative policy positions of Congress, courts, and agencies. Eerefor
Congress may look to federal courts, including the district courts, to check thimdgcnade by
executive branch administrative agencies when there is divergencebe¢hgeolicy positions
of the legislative and executive branches.

The literature suggests the following hypotheses:

H1: Under unified government, it will be more likely for Congress to pass jctiseH
granting legislation.

H2: As the ideological distance between Congress and the President increagess<

will be more likely to pass jurisdiction-granting legislation.
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Judicial ideology As noted by Farhang (2008), the ideological position of the federal
judiciary may influence legislators’ calculations regarding empowehagudiciary. This may
manifest in two ways. First, when the judiciary is aligned with CongrestharPresident
empowerment may be more likely as Congress and the President may be taoreharthe
judiciary’s policy outputs will mirror their preferences. However, when theiggiis of a
different “party” from other players, empowerment should be less likely. Seémndiréction
in which the judiciary is trending will affect legislator evaluations ofab&ts and benefits of
granting policy-making authority to the courts (Farhang 2008: 826). Increasiagogidetween
the branches will most likely result in fewer grants of jurisdiction.

This suggests two hypotheses:

H3: When Congress, the President, and the federal district courts are ghéhgaay,”
it will be more likely for Congress to pass jurisdiction-granting letista

H4: As the judiciary becomes more ideologically distant from both Congress and the
President, it will be less likely for Congress to pass jurisdiction-gigidmisiation.

4.4.3 Data and measures

| construct measures that use both ideological and partisan measures oititespus
Congress, the President, and the federal district courts (Chutkow 2008: 1057; Farhang 2008:
831). To measure the ideological position of the U.S. Hddsade Mediapand U.S. Senate
(Senate Median | use Poole and Rosenthal’s DW Chamber median scores. | use Common
Space Scores for the PresidePrtesident.?® These scores were used to construct the following

variables.

28 These data were download from www.voteview.cont, tasted February 19, 2012.
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Judicial ideology.Reflecting interest in the manner in which federal judges make their
decisions, scholarship has identified a relationship between judges’ potiscédgy and their
substantive decisions. This literature extends to the federal district cOy®rtunities for
district court judges to exercise discretion do exist, over both procedural arehsivbst
guestions (Rowland and Todd 1991: 177; Kim et al. 2009: 85). Political party affiliation has
been correlated with standing decisions of liberal and conservative judgesiiB@ud Todd
1991) and with the civil liberalism of the federal district courts in timeswamebiguity from the
Supreme Court creates legal uncertainty (Rowland and Carp 1980: 294, see alswlRadla
Carp 1996). When judges recognize the potential to exercise discretion, “thieg mibre
likely to give vent to their own set of personal attitudes” (Rowland and Carp 1996: ddjlestt
that have been found to align with those of their appointing president (Rowland and Carp 1980,
1983; Stidham et al. 1984).

However, the President does not act alone in picking nominees for the fede@l distri
courts. Senators, especially those of the same political party of the Rtesideadditionally
those who represent the state in which a district court appointment arises,rticgyapa in the
process of choosing nominees (Rowland and Carp 1996: Chapter 4). Senatorial courtesy is
thought to be active when one or both of the home-state Senators are of the samlgppaiitica
of the President and the assumption is that under this circumstance, the noneceeingflart
the Senators’ input.

| constructed a measure of the ideological make-up of the federaltdistuits for the
years 1949-2000 following the methodology of Giles, Hettinger, and Peppersdtzale2001).

| first identified the judges serving on the district court during this timegeand, using the
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Federal Judicial Center’s History of the Federal Judidarydentified the nominating President
and the home-state of the nominee. Taking account of the norm of senatorial courtesy, |
assigned each judge a score based on the ideology of each judge’s home-stateatbi$s)Se
when senatorial courtesy was active and assigned the judge a score comgsiaotind
President’s when it was inactive. As noted by Giles et al., who compute an idaiodogi@ for
court of appeals judges using this approach, this method is an advantage over measures tha
depend solely on the appointing party of the President as it takes into account ddddtora
that influence judge selection and additionally allows for comparisons acrostésgGiles et
al. 2001: 630-1). Averaging across the judges serving on the district courts per yearspttogluce
variableJudge Median Negative values correspond with liberalism and positive values
correspond with conservatives. Figure 4.2 displaytge Mediarior the 8£-106" Congresses
(1949-2000).

| focus on the federal district courts and do not account for the ideology of circuit court
judges or Supreme Court justices, both of whom oversee decisions made by the alistactlt
could be argued that the courts of appeals and the Supreme Court are participantalom appe
cases that stem from jurisdiction-granting legislation, meaning that €sgright take into
consideration the ideology of the courts of appeals and the Supreme Court when glésignin
legislation. Congress might take into account where they stand on the idedpgcalm
along with the ideology of the district courts, knowing that these courts mighvdlged in
deciding certain policy questions. | argue, however, that a category abde@se being made
primarily by the federal district courts with little oversight frorgtrer courts, justifying focusing

on the ideology of federal district judges only. That is not to argue thatdbeafelistrict courts

29 Federal Judicial Center's History of the Federalidiary (http://www.fijc.gov/history/home.nsf).
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always operate free from appellate review, but rather (as noted abovie)stimadre likely than

not for their decisionaotto be reviewed by a higher court (Rowland and Carp 1996: 8). | argue,
therefore, that Congress considers the ideology of the district courts wisamggassdiction-
granting legislation because it is aware that it is these courts thaewrkaking the bulk of

policy decisions in these cases.
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Figure 4.2. Federal District Judge Median Ideology Scor&188" Congress (1949-2000).
Note: Negative scores correspond with liberalism, positive scores with catis®r. Source:
Data on file with the author.

Unified and divided government he variabl€Congress—President Unifigdkes on a
value of 1 when the House, Senate, and Presidency are controlled by the same party and 0

otherwise. Moving from divided to unified government should result in the passage of more

jurisdiction-granting legislation, a positive coefficient. The varidbidicial Directiontakes on
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a value of 0 when the Congress, President, and federal district courts are ofdlpadggrand 1
otherwise (Farhang 2008: 831). As discussed above, when Congress and the Presaflent a
different parties, Congress may still grant jurisdiction to the fedigstict courts in that the
district courts might serve an oversight function. Here, the coefficientdshtad be positive.
In addition to these partisan variables, | calculated the distance betwear<3and the
PresidentRresident-Congress DistanceAs distance increases, the likelihood of passage of
jurisdiction-granting legislation should increase (a positive coefficiehutlicial Distance
captures the relative ideological position of Congress and the President vefsdethledistrict
courts; as distance increases, the number of grants of jurisdiction should decrease.
Controls. Congress may be less likely to grant new policy-making authority to the
district courts if they perceive the courts are already dealing withhanimber of cases. The
model controls for the number of federal district court civil cases, denot@asasfiled
annually, in thousands of cases (Courts 1940-2006). Additionally, the model controls for the
total numbers of laws passed per congressional se3stal Law$ to account for the possible
effects of otherwise increasing congressional activity on the number dligting-granting laws
passed.

4.4.4 Results

Grants of jurisdiction are evaluated in light of separation-of-powers conaednsidicial
ideology. The data utilized here are time series data. Ordinary LeaseS@{DAS) may be
employed with time series data in the absence of serial correlatiord99@x 381; Wooldridge
2003). In the presence of serial correlation, OLS standard errors will be biasedurbime D
Watson test for serial correlation was used to determine if the results a&fSare@ression were

serially correlated (Fox 1997: 381-3; Wooldridge 2003: 401). Having found evidence bf seria
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correlation, standard errors were corrected using the technique advancesdyy\Mest

(Wooldridge 2003: 411-3).
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Table 4.1. Number of Jurisdiction-Granting Laws Passed 1949-2080- (818" Congress)

Congress-President Unified 9.388
(4.038)
Judicial Direction 12.685
(4.707)
Judicial Distance 14.968
(8.922)
President Distance 27.2F7
(13.123)
Senate Judiciary -0.792
(18.248)
House Judiciary -11.264
(23.868)
Cases 1.55 X 10
(2.48 X 10)
Total Laws 0.052*
(0.009)
Constant -25.634*
(4.319)

Notes: p<0.05*, p<0.01**, p<0.001***, Cell entries are OLS coefficients with Newey-West
corrected standard errors in parenthesis.

4.5 Discussion

Judicial empowerment — the passage of legislation that grants jurisdictienfeaeral
district courts — was evaluated here in terms of separation-of-powers comacéijoslicial
ideology. The results strongly support the conclusion that separation-of-p@neesrcs inform
the legislative choice to empower the federal district courts. First, méamgdivided
government to unified governmei@gngress-President Unifi¢is associated with the passage
of 9 jurisdiction-granting laws, all else equal. Second, alignment between tha flid&ict
courts with the rest of governmegdugicial Directior), is associated with the passage of
approximately 13 jurisdiction-granting laws, all else equal.

Measures of ideological distance, with one exception, failed to reach convelai@ia
of statistical significance. Increasing ideological distan¢edxen Congress and the President

(President Distangas associated with increased passage of jurisdiction-granting laws at
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approximately 27 laws, all else equal. As hypothesized, as Congress and thenPresve
apart, Congress may look to the federal district courts to provide an oversighdriumith

respect to the executive branch. Variables capturing the ideological disitmeen the federal
district judges and the House and the Senate failed to reach statistifalasige. It may be the
case that Congress does not take district judge ideology into account whenrulegenrhether

to grant jurisdiction to the federal district courts. Congress might be ntoneato the
ideological positions of higher courts, especially the Supreme Court, who mighd hawe
visible impact on the direction of public policy (Chutkow 2008). It may also be the casieethat
methodology used to capture district court ideology — based in part on the ideologitah dsit
home-state Senators and the President — does not accurately reflealthgeadieposition of

these judges.

4.6 Conclusion

Congress empowers the federal district courts, through the mechanisnsditjion-
granting legislation. As discussed above, Congress is more likely to passgssiaetide when
there is alignment between the branches of government or to use the courts to caeirkitibs
of the executive branch. These results suggest a number of conclusions reparding t
relationship between Congress and the federal district courts and the fedieraty.

First, Congress frequently grants jurisdiction to the federal district colinis suggests
an active role for Congress in determining the boundaries of what courts aie atdemplish.
The district courts are not self-organizing but rather depend on Congress to maks choi
regarding their jurisdiction. Congress frequently makes such choieasingrjurisdiction to the
federal district courts in at least 10 laws per congressional session. Coupl#duvitequency

with which Congress strips jurisdiction from the federal courts (Chutkow 2008),are&the
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Supreme Court (Eskridge 1991), or otherwise impacts the ability of individugigraups to use
the courts (Barnes 2007; Farhang 2008, 2010) the data collected for this study dpeak to t
consistent attention given to the courts by Congress.

Second, by granting jurisdiction, Congress is taking action that empowers tra fede
district courts to participate in the policy process. Congress makes choistablsk courts as
venues through which certain questions are to be asked and answered, eith&libyiegta
courts as primary venues to which individuals and groups originally turn or bdingraa
oversight role for courts as part of the regulatory process. Recogriesgdauses of judicial
participation in the policy-making process is important to understanding trenoisris’c
involvement in the policy process. It has long been recognized that federalatalttievels are
increasingly involved in deciding important policy questions. Compared to eatiedp in
United States history, courts today are involved in multiple aspects of Aamgriores and even
have taken up issues heretofore considered the sole provenance of the legislatieeana e
branches.

Known as the “judicialization of politics” (Vallinder 1995; Clayton 2002; Ferejohn
2002), this process has resulted in the involvement of the federal courts in the “adtianist
and operation of schools, prisons and jails, mental health centers, public housing authuodties
juvenile detention facilities” (Taggart 1989: 242) and involved courts in numerous paay a
such as environmental law and abortion policy (Rowland and Carp 1996: 6-10). The present
study argues that trends associated with the judicialization of politi¢te begattributed to
decisions made by Congress regarding how courts participate in the policyspriicgsngress
plays an active role in granting courts jurisdiction, understanding whasissuirts consider

becomes more complicated than under a model in which courts are solely responsddtenfpr
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their agendas. The results here suggest an antecedent stage to theagehdalsetting process
in which Congress’s choices influence who may sue, when they may sue, and which igsues the
may raise.

Third, decisions of whether to grant jurisdiction to the courts are part of thedlegis
process (Lovell 2003; Smith 2005). Congress therefore serves as an importartilegnitbe
public, their elected representatives, and the courts. When courts particibat@ahicy
process, they are doing so in part because of decisions made by electdd.officiayress has
opportunities throughout the legislative process to consider the implicatioesletisions
regarding the participation of the courts in the policy process. While nchniass bemoan the
lack of meaningful checks on the judiciary, the frequency with which Congress @atits
removes) jurisdiction demonstrates that Congress is not powerless when itcdheetederal
courts.

A more comprehensive picture of the judicial agenda-setting process envbeges
scholars take into consideration Congress’ role in establishing the jurisdictioa fefleral
courts. Judges set their agendas in response to a number of influences, which imeludes t
jurisdiction granted to them by Congress. Without these congressiona, g@unts would have
no power or authority. With these grants, litigants, acting as individuals ortas geoups,
take advantage of legislatively-created opportunities and bring their casmat with an

understanding of what courts are able to do under the law.
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Chapter 5. Congress and the Supreme Court’s Agenddnterbranch
Interactions and Judicial Agenda-setting and Change

5.1 Introduction
In a 2008 piece in the New York Times Magazine, Jeffrey Rosen described the &uprem
Court’s changing posture towards business matters, writing that under Chied Jobn
Roberts, “the court has seemed only more receptive to business concerns” by dxihirsgh
more cases related to business issues and deciding more cases in favor of inteiestss
(Rosen 2008). Others have commented on whether the Supreme Court is hearingeaae cas
economic related topics and whether decisions in these cases have a “pro-bsisiniess
(Conrad 2009; Liptak 2009; Pickerill 2009). Independent indicators do support
contemporaneous descriptions of increasing judicial attention to issues da#iihgisiness and
the economy. Figure 5.1 charts the percentage of cases devoted to Economig Activity
category of cases that includes antitrust, mergers, federal regulatecuatiss, federal or state
consumer protection, and patents, among others — with data coming from The Suprame Cour
Databasé® The Court’s attention to economic issues has fluctuated over the years, from a peak
of close to 40 percent in 1953 to a low of less than 10 percent in 1968. For a long stretch of
time, attention hovered between 10 and 20 percent of the Court’s agenda. In resethgear
Court’s attention seems to be on the upswing, reaching a high of 27 percent in the 2006 Term.
It may be too soon to tell if a new transformation is taking place with regpguitial
attention to economic matters. At the same time, one trend that emergesguoen3-1 is the
lack of an obvious trend. Over time, spanning natural courts and courts in transition, judicial

attention to Economic Activity dances around. Regardless of who is on the bench, judicial

30 Available online at the Supreme Court Database;/fétdb.wustl.edu/index.php, and last accesseduigep
2011.
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attention to Economic Activity varies from year to year. Indeed, Rosen moteboth
conservative and liberal justices penned decisions favorable to business i(fRests2008).
What explains this variation in judicial attention?

Scholarship on the Supreme Court’s agenda tends to look at the behavior of Supreme
Court justices themselves to explain patterns such as the one described above. Given the
Supreme Court’s discretionary control over its agenda, coupled with conceptionsuafi¢ied
role, the issues to which the Court attends are thought to be a function of the prefefé¢nee
justices. In fact, justices of all ideological stripes are thought t@ aamnomic issues partly as
a result of the 1937 constitutional crisis, the subsequent recalibrating of thel judéc{#@acelle
1991), and because of the lack of salience of issues related to the economg (RP&dell
Hurwitz 1998; Segal and Spaeth 2002).

In contrast, this dissertation looks beyond the Supreme Court to investigate whether
forces external to the Court are influencing the Court’s attention to isspesifi&lly, |
examine whether the passage of a law in a policy area has an effect on Supuenad¢t€&htion
to that same policy area. Using data from the Policy Agendas Project, \ategjoiizes Public
Laws and Supreme Court cases according to one of nineteen policy areas, thiseXpépts

whether judicial attention flows along with congressional enactments.
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Figure 5.1: Percent of Total Supreme Cases Devoted to Economic Activity, 1953-200&e: Sour
The Supreme Court Database.

| build upon scholarship that investigates the conditions that lead to judicial policy-
making. This scholarship has been attentive to the ways in which legis|ataies ttre
possibility for judges to participate in the policy process (Graber 1993; Shipan 206@arGill
2002; Frymer 2003; Lovell 2003). In this dissertation, | build on these insights to gategtie
guestion of whether there is a relationship between congressional activity agdrita af the
Supreme Court. This emphasis is unusual in that the process by which the Supreme&tourt s
its agenda its traditionally thought to be driven primarily by the justitemselves and as a
manifestation of their preferences for which issues to attend to. Judideakpesare
important to understanding how judges decide which cases to focus on (and what otacomes

pursue), but judicial preferences cannot account entirely for the mix of casgssticats are
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presented with and therefore cannot solely account for the manner in which the SQptetise
agenda changes over time. Judicial preferences may explain what judgés the wases once
they are presented with them, but do not adequately account for why the casésrarthb
Court. While justices have some influence on the issue area and quality of casetefrt®
them (Baird 2007), they do not bear sole responsibility for the nature of the é&daldon
which they work. That legal field is constructed by Congress when it pagsg<itaating new
guestions of statutory and constitutional interpretation (Flemming et al. 19993udtial
attention to an issue is in part a product of the opportunity for a court to attend toubaaiss
opportunity that might exist only in relationship to a statutory or regulatoryrechéndeed, the
Supreme Court, like all courts, is not a self-starter but depends on individuals and groupg t
the Court litigation. Without the raw materials of statutes or other goverraoion, the Court
has little to work with.

In the pages that follow, | first discuss the process by which the SupremebGitastits
agenda. The literature points to a number of case characteristics thatlmencethe decision
of whether to place an case on the Court’s agenda. | then present hypothesdseto tes
relationship between Congress’s agenda and the Supreme Court’s agenda. The results
demonstrate that, depending on the policy under consideration, congressional attestimvedoe

an effect on Supreme Court attention to an issue.

5.2 Which Issues for Consideration?

Scholarship on the Supreme Court’s agenda tends to explain judicial attention by looking
at the Supreme Court justices themselves. Given the Supreme Court’s disgretotia over
its agenda, coupled with conceptions of the judicial role, the issues to which the &mals are

thought to be a function of the preferences of the justices. Discretionaryaagericbl gives
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justices the power to pursue their policy goals as they choose which cases to desiides can
focus on issues important to them while paying less attention to others. Additionally,
institutional independence from the public and from other branches of governmedsaccor
Supreme Court justices the freedom to pursue their goals in terms of whichocdseisle.
Understanding agenda formation and agenda change at the Supreme Court tressaequir
understanding of the preferences of the justices serving on the Court.

In choosing which cases to decide, justices may employ a number of tools to iméorm t
decision of whether to grant or deosrtiorari. Rule 10 of the Rules of the Supreme Court
enumerates some criteria the justices consider when determingrgjafari should be granted.
Rule 10 provides some guidance to potential litigants on what case characteigtickead to
review, including conflict among courts of appeals, conflict between states alast resort
and federal courts of appeals, or state courts of last resort or federalafappeals deciding
guestions of federal law not yet addressed by the Supreme Court (or conyadfstipreme
Court precedent). In addition, case characteristics such as the preseneace aba civil
liberties issue, the participation of the federal government as a peiitiagency, dissent in
lower courts, and the number and content of amicus briefs provide information fagusticse
as they work to determine whether to greertiorari (Tanenhaus et al. 1963; Armstrong and
Johnson 1982; Caldeira and Wright 1990; Perry 1991, Bailey et al. 2005).

Just as the Supreme Court’s agenda at any one time is thought to refledtetites pes
of individual justices, the Court’s agenda over time is thought to reflect theipsaitthe
justices serving on the Court. Empirical examinations of the Supreme Courttadlyestrate
the manner in which the issues appearing on the Court’s agenda have changed ovacélee (P

1991; Lanier 2003; Baumgartner and Gold 2005; Segal and Spaeth 2002). According ¢o Pacell
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(1991), for example, “[e]Jconomic issues dominated the agenda prior to the 1938 ternrmgaptur
about 50 percent of the Court’'s agenda space . . . Since that time, their agendasspace ha
continued to decline, stabilizing in recent Court terms at approximately 1fjg@®). In
contrast, “[c]ivil liberties . . . cases consumed less than 10 percent of the ageredargpa
1941” and over the span of his study, which ends with the 1987 term, “stabilized [at] around 60
percent of the total agenda” (Pacelle 1991:139). Similarly, in their comparisgarafaachange
in the Congress versus the Supreme Court post-World War 1l, Baumgartner an@@sIdfind
that “the Supreme Court moved out of economic matters to focus more on mattersrigfihts/i
and liberties, social welfare, and criminal justice” (282).

Explanations of these trends focus on issue salience and case chacscteéstording
to Segal and Spaeth (2002), for example, “[a] likely explanation for these trepdeeriie
justices’ perception that business, labor, and tax matters have relatilelsditence, as
compared with increased autonomy for state and local governments” (251). To tagkaf
attention to economic issues, Hurwitz (2006) describes differences in attentammtorgc
issues “based on the justices’ desire to evade economic issues,” the fdtdbaiases
“represent less salient issues than in civil liberties cases,” and pvelistretionary control the
justices enjoy over their agenda (329). Pacelle (1991) describes shiftf@amwaeconomic
issues as a purposive project undertaken by the Supreme Court justices, wiiting ttacline
suggest that the Supreme Court made a conscious effort to reduce the agenaleagphtzto
these types of issues” (63-5). Salience is important here as welldiacctm Pacelle,
“[hlistorically, since 1938, Economic issues have been considered relativelgartamt by the
Court regardless of its composition, underlying societal activities, ottitdjnlis seeking judicial

attention” (1991: 88).
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A common characteristic of these studies is their focus on the relationshigbehse
justices’ preferences and the construction of the Court’s agenda. On the one Haadpsus
makes sense given the dynamics of agenda-setting. Agenda-setting itytgpideed in terms
of the actors setting the agenda, reflecting the idea that understandingowieas agenda
setters posses leads to an understanding of the agenda-setting procel$si¢asuigomes).
Therefore, the justices’ ability to decide which cases to hear is impartanterstanding
agenda dynamics at the Court.

On the other hand, focusing on judicial preferences and issue salience dependson certali
assumptions regarding the origins and exercise of judicial power — assumipdibaetcentral to
studies that adopt the attitudinalist approach to studying the Supreme Courtth&ig&ipreme
Court is viewed as deriving its power from the Constitution. The assumption heretietha
Court depends only on the Constitution as a source of power, and does not depend on other
sources such as legislative grants of jurisdiction. Second, the exerciseciai jooliver is made
evident by how the Court operates and in how the branches of government relate totwre anot
According to this view, the Supreme Court sits at the top of the judicial hieramthygecides
important constitutional and statutory issues over which it for all intents apdgas has the last
word. Despite the existence of constitutional and statutory mechanisms throeghtGshgress
may potentially respond to the Court, these devices are rarely or never usigs awst
appointed to the Supreme Court for life; absent are the periodic checks of eleaigiites’J
salaries are constitutionally protected, and their formal removal depends upoohimpet(or
often retirement or death). The Court therefore operates free from outtigacet

Furthermore, the Supreme Court’'s agenda is primarily discretionary amsisucted

when justices agree, according to various institutional rules, to grant reveasds — most of
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which come to the Court through the discretionary writestiorari. When justices make the
decision to grant review and when they decide the outcome of a case, they faoefredernal
constraints. The Supreme Court’'s agenda is therefore a function of justefesepces.

The assumptions undergirding the attitudinal model provide only part of the pictunre whe
it comes to the sources and operation of judicial power. First, judicial power isgaonitin
both its origins and its exercise. In addition to the powers granted to the fedenalry by the
Constitution, power is granted to the courts through action by Congress. The jurisditien of
lower federal courts and the appellate jurisdiction of the Supreme Courtabksbéed by law.
As noted in Chapter 4, for example, Congress fosters the exercise ofl jpoeea by creating
jurisdiction upon which courts act. Congress often manipulates the parametersiwftijonis
granting jurisdiction in some policy areas and taking it away in others. Seconagtiotes
between the Supreme Court and the United States Congress are numerous amxd comple
Coordination between the branches of government to advance policy and politisas goa
characteristic of our political system. Additionally, opportunities erisCongress to respond
to Supreme Court decisions. If the Supreme Court’s decision stands on statutorgtatierp
Congress can and does pass legislation to override the Supreme Court’s ruliogl Poser
depends on other actors for its existence and for its operation. The exercise alf poaver is
possible in part because of decisions made by other actors to empower the GoameS
Court decisions are not self-executing but depend for implementation on theppadircof
other actors.

The assumption of an independently powerful Supreme Court leads to the conclusion that
justices are able to act on their preferences and that issue salientepsrtdnce. However,

once one takes into account the numerous ways in which judicial power is contingeng tie rol
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preferences and salience must change. This is not to say that preferendiesce @@ not
important. Rather, judicial preferences and salience are some of a nundmtos that
influence which issues a court attends to. Broader social, economic, and peliticed f
influence the issues that are brought before the Court separate from whatities jmight
prefer to decide. Once cases get to the Supreme Court, it is fairlyhegaocedures followed
by the Court to set its agenda and it is fairly clear which factors inflygacement on the
formal agenda. However, the process that determines which mix of cases appeathkef
Court are subject to forces broader than the justices themselves.

The manner in which the Supreme Court participates in the policy process is irdluence
in important ways by the actions of other governmental actors. Congress hasaitieydo
influence how the Supreme Court participates in the public policy process byafople,
expanding the Court’s discretionary control over its docket (i.e. the Judges Bill ofdrd#b)
removing jurisdiction to hear certain fedenabeas corpuslaims (i.e. the Military
Commissions Act of 2006). The former increased the justices’ ability to pick ancechmang
the thousands of cases petitioned annually according to their own subjective chikrithey
latter represents an attempt to limit judicial oversight of executesmechrdecisions regarding
detainees. Furthermore, Congress can design statutes so that couvenaaepglicy-making
role as part of the statutory framework. The Employee Retirement én8ecurity Act of 1974
(ERISA), for example, contains provisions that spell out when litigants maheiseurts to
address their claims. In one provision the ERISA grants the federaltdistiits “exclusive
jurisdiction of civil actions under this title brought by the Secretary [of Jatrdoy a

participant, beneficiary, or fiduciaryEfnployee Retirement Income Security Act of 1892).
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Additionally, as noted by Flemming et. al, the passage of a law is almosh ¢ertagate
guestions of statutory and constitutional interpretation (Flemming et al. 79p9Federal
courts at all levels, at the behest of litigants, interpret the meaningtatiosy language or
determine the constitutionality of statutes. Either through legislatiegaity (Lovell 2003) or
by creating explicit roles for courts, laws create new problems thathasstived often
regardless of a court’s position on the ideological spectrum. For examplege€oegtablished
a statutory framework for regulating private pensions plans when it passERISA
legislation. The passage of the ERISA created a new regulatoeynsfgst pension plans in this
country, which in turn created new legal issues which require resolution in cougspbnse to
litigants raising issues under the ERISA, courts would become involved in impglegithe law
or determining the meaning of its provisions. In 1980, the Supreme Cdatihman Corp v.
Pension Benefit Guaranty Corporatigdd6 U.S. 358 [1980]), considered the definition of the
term “nonforfeitable” under the ERISA, its first but far from last opportunitydrticipate in
determining the meaning of provisions of the ERISA. According to data from the Supreme
Court Database, between its 1979 and 2009 terms, the Supreme Court has decided 56 cases
dealing with the ERISA and its amendmeritkg Supreme Court Databas©11). Cases have
covered a variety of issues including determining the constitutionality ofARI&/isions
under the Taking Claus€énnolly v. Pension Benefit Guaranty Corporatfb U.S. 211
[1986]); reviewing decisions of the Pension Benefit Guaranty Corporation (PB&EH w
administers the Act, for adherence to the IRBGC v. LTV Corporation et a496 U.S. 633
[1990]); and reviewing the procedure though which “installment schedules” are ticblateal
(Milwaukee Brewery Workers’ Pension Plan v. Jos. Schlitz Brewing Companp£8dJ.S.

414 [1995]).
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While not an exhaustive account of the possible links between Congress and the Supreme
Court, the preceding discussion highlights constitutional and statutory ways in vamghe€s
and the Supreme Court may interact. Despite these numerous links, scholarshipdicitrg |
varies to the degree with which it recognizes connections between Cosggmsta and the
Supreme Court’s agenda. | argue for a conception of judicial agenda-Hedtitakes into
account the manner in which Congress creates opportunities for courts to gariictha policy
process often merely by passing legislation. In this conception, judicipaibn in the
policy process does not reflect solely the preferences of judicial actorgfleats additionally
their capacities to act. The capacity of courts to participate in the palicggs depends in part
on the presence of material to work with. Congress often works actively to appatgunities
for judges to interpret the meaning of statutes or the constitutionalityisiliegn with the
knowledge that courts will then interpret the meaning of statutes or the comsality of
legislation (Graber 1993; Gillman 2002; Frymer 2003; Lovell 2003). The agendaded¢na!
courts thus partly reflect the policy questions that legislaturesedie@athem.

A recognition of the links between Congress and the courts requires an examafhati
how the legislative branch influences the judicial. The next section turns tagkis t

investigating whether the passage of legislation has an impact on the SupretiseaQenda.

5.3 Research Design

The literature suggests two explanations that may account for Supreme Code-age
setting. First, the justices of the Supreme Court, acting on their discretcamdrgl over their
agenda, decide which cases to decide. The salience of the issue for the gustipestant —
lack of salience may equal lack of attention — as is whether or not the issue somitort

understandings of the judicial role. Judicial role conceptions should steer jusiveeds civil
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rights and liberties cases and away from economic cases (Provine 198l& P2@&E| Hurwitz
2006). These “judge-centered” explanations for agenda-setting suggeskathend
hypotheses:

H1: The passage of a law in highly salient policy area or a policy area fdr ubicial
role conceptions govern attention to an issue will have no effect on judicialattemtiis is
because the Supreme Court would attend to these issues regardless of oniadegtsntion to
these issues.

Hla: The passage of a law in a non-salient issue area or issue area not ngmyitbrti
the judicial role will have no effect on judicial attention. Justices will choostradtend to
these issues given lack of importance or given the fact that the issues dgmutthliwhat the
justices feel the Supreme Court should attend to.

The second process is institutionally based. Congress creates issues $aioconsider
as a product of the legislative process by creating statutory and camsditgfuestions to be
answered, suggesting the following hypothesis:

H2: The passage of a law in a policy area will lead to an increased numbersoficéise
Supreme Court’s docket independent of the salience or judicial role conceptionss bEdause
the passage of a law creates issues that may be dealt with by the courts.

Before turning to the data and measures, it is necessary to identify pebsyiawhich
to test these hypotheses. First, civil rights and liberties are reedgnithe literature as highly
salient issues that align well with conceptions of the judicial role. The Su@eureis thought
to attend to issues related to civil rights and liberties because of the impartahe issues and
the centrality of the issues to the Court’s purpose. Second, issues related to @cegolaiion

are a less salient issue area and one that the Court, post-1937, should shy awdyrikan (
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2006: 328-30). Finally, environmental regulation is a policy area that is more téchmature
and may be of mixed salience to the Court. Itis included here as it is an exampégolatory
issue area in which Congress and the Court might be linked (Pacelle 1991: 94).

5.3.1 Data and measures

Data for this project come from the Public Laws and Supreme Court Casetdatade
available through the Policy Agendas Project, housed at the University of Texastiat A'he
Policy Agendas Project is a resource that provides comparable measuresyothaniige across
United States institutions, covering the post-World War 1l period. The Pr@sgtroduced a
wealth of research on agenda-setting processes and policy change in the tdteted 8
comprehensive list is available at www.policyagendas.org. A benefit of usingiitesets is
that as both have been constructed using the same coding scheme, direct compagsorntietw
agendas of the two institutions over a large period of time is possible.

For the United States Congress and the Supreme Court, Public Laws andecasdsar
according to a comprehensive coding scheme that includes nineteen majornd@2s a
subtopics. The Public Laws dataset includes every public law passed from 1948 to 2007. The
Supreme Court dataset includes each case granieettasrari or appeal on the Court’s docket
from 1948 to 2006. Cases are listed according to both citation and docket number and additional
docket numbers may be assigned if more than one case are bundled together by the Court, a
common practice when cases raise similar issues that can be resolvedendtcision.

Counting by docket numbers gives the researcher an idea of the magnitude of tise Cour
attention to an issue that is not gained by examining just citation numbers mAsteeested in

attention over time, | count by docket number rather than citation.
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5.3.2 Independent and dependent variables

For the purposes of this study, the years under analysis are 1948-2006 which allows for
comparison between the datasets starting with the post-World War [Tkeeadependent
variableCasesds the number of Supreme Court cases docketed per policy area per calendar
year>! The independent variablBsinking Law, Civil Rights LavandEnvironment Lavare a
lag of the number of laws passed per policy area per calendar year. Hiseviariagged for
one to six years to account for the amount of time it may take for caseslgetSupreme Court
(Baird 2007: 67-9).

Figures 5.2, 5.3, and 5.4 display the number of Public Laws and Supreme Court cases
docketed per policy area for 1948 — 2006. In all three policy areas, a common characferisti
congressional and judicial attention is the variability demonstrated fromoygeat. As with
Economic Activity (Figure 5.1 above), levels of judicial attention to all threas varies
regardless of court composition, suggesting that in addition to judicial preferetieasfactors

may be influencing the Court’s agenda.

31 Cases are coded for the Supreme Court Term inhwthigy were decided and also normalized to caleyetar,
allowing for comparison between the Court and othstitutions. For the purposes of this projeetted are for the
calendar and not the Term year.
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Figure 5.4. Number of Environment Public Laws Passed and Supreme Court Cdssted)oc
1948 — 2006. Source: Policy Agendas Project.

5.3.3 Control variables

In testing these hypotheses, | control for factors that might independiedtyjadicial
attention to civil rights and liberties, economic cases, and environmental i@golamight
independently lead to increased congressional policy-making. First,edirttodels include
controls for Supreme Court ideolo@justice Ideology) Data come from Martin and Quinn
scores, which provide the estimated placement of the median justice on an idecmgicalum
(Martin and Quinn 2002). The impact of ideology is uncertain as there is little thabreason
to support claims of a relationship between justice ideology and cases appeahn@agonrt’s
agenda. In other words, it is not clear if a more conservative court pursa@s pelicy areas

compared to a more liberal court (Hurwitz 2006: 330-1).
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For Banking, Finance, and Domestic Commerce, | include change in GDP to ¢heture
independent effect, if any, of changing economic circumstances (Hurwitz 2006: 333).
Additionally, initial analysis of the data suggests time specific &fiecl967, 1974, and 1978.
Dummy variables control for potential exogenous shocks to the economy — the Six Day War
(1967), the failure of the Franklin National Bank (1974) — at the time the largest dand ifai
the U.S. — and the effects of the energy crisis (1978). For Environment, the annual budget of the
Environmental Protection Agency is used as a proxy of the level of environmejutatticn in
the United States. Data come from the Policy Agendas Project Budget Auttatabase
(www.policyagendas.org). Increasing environmental regulation may have an indepffetdnt
on the amount of environment-related litigation, separate from Congressityactpassing
environmental legislation.

5.3.4 Analysis and results

The data utilized here are time series data. Ordinary Least Squaresni@y.5e
employed with time series data in the absence of serial correlation (Fox3B39¥ooldridge
2003). In the presence of serial correlation, OLS standard errors will be biasedheBoth t
Durbin-Watson and Breusch-Godfrey tests for serial correlation wereaidetetrmine if the
results of an OLS regression were serially correlated (Fox 1997: 381-3; Woel@2€a8: 401).

If serial correlation was found to exist, standard errors were correcteglthsitechnique

advanced by Newey-West (Wooldridge 2003: 411-3). Evidence of serial correlatiéouwds

in the Civil Rights, Minority Issues, and Civil Liberties model as wellree Environment model.
Tables 5.1 — 5.3 present the results of OLS regression for the three policy areas of

Banking, Finance, and Domestic Commerce; Civil Rights, Minority IssnesCavil Liberties;
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and Environment. Each Table displays results for laws passed by Congresmtriasllare
OLS coefficients with standard errors in parenthesis, unless otherwise noted.

For Banking, Finance, and Domestic Commerce the model shows a positive and
statistically significant relationship between the number of laws gaagged for two, three, and
four years. Thus, two years after passage of a law in the area of Banking, #ma&Gourt
dockets approximately four more cases in the area of Banking, all elsego@ld For both three
and four years after the passage of a Banking-related law, the e8ewllsr at approximately
three additional cases. Congressional enactments in the area of Banking,, Eindridemestic
Commerce influence the Supreme Court’s attention to these same issues, indeyje¢hdent
effect of changes in the economy or judicial ideolo@pnange in GDFhad no effect on the
number of Supreme Court cases docketed, a somewhat surprising result considering t
hypothetical relationship between economic hardship and the creation of econohttalega
No relationship was found betweéustice ldeologynd the number of Supreme Court cases
docketed in this policy area. This suggests that justices attend to econateid isdues
regardless of their ideological position. The largest effects were foutitefd®©67, 1974, and
1978 dummy variables suggesting that exogenous shocks such as a war in the Middle East, a
large bank failure, and an energy crisis have an independent effect on the numberestbusi
related claims docketed at the Supreme Court.

In the area of Civil Rights, Minority Issues, and Civil Liberties thealteslso
demonstrate a relationship between the passage of a law and Supreme Caort. aftermt
years after the passage of Civil Rights related legislation, the Sei@2enrt hears about one
additional Civil Rights related case. Additionally, Justice Ideology steonegative and

statistically significant effect at a lag of six years, suggggtiat a one unit change in the



138

ideological position of the median justice results in approximately nine fewes dacketed.
This effect is independent of congressional enactments, suggesting taatditake into
account the ideological position of justices when deciding whether to bringtodkesCourt.

For Environment, a positive and statistically significant relationship exesteeen the
number of laws passed at a lag of four years and the Supreme Court’s agenda eglials
two additional cases will be docketed four years after the passage of adasffe®t was found
for Justice Ideologpr Change in Environmental Budgstiggesting that judicial attention to the
Environment is independent of the justices’ placement on the ideological scale andwartie

magnitude of the government’s attention to environmental regulation.
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Table 5.1. Supreme Court Banking, Finance, and Domestic Commerce Cases, 1948-2006

Public Laws
-0.023
Banking Laws, Lag 1 year (0.148)
0.403*
Banking Laws, Lag 2 years (0.154)
0.346*
Banking Laws, Lag 3 years (0.152)
0.304*
Banking Laws, Lag 4 years (0.150)
0.301
Banking Laws, Lag 5 years (0.160)
-0.047
Banking Laws, Lag 6 years (0.145)
-35.626
Change in GDP, Lag 1 year(33.116)
Change in GDP, Lag 2 6.611

years (31.380)
Change in GDP, Lag 3 3.591
years (27.026)
Change in GDP, Lag 4 19.791
years (25.973)
Change in GDP, Lag 5 -11.656
years (28.270)
Change in GDP, Lag 6 54.068
years (28.452)
-0.472
Justice ideology, Lag 1 year(3.358)
-6.271

Justice ldeology, Lag 1 yearn5.048)
Justice Ideology, Lag 2 0.514

years (4.459)
Justice Ideology, Lag 3 -2.132
years (4.264)
Justice Ideology, Lag 4 2.024
years (5.370)
Justice Ideology, Lag 6 1.351
years (4.172)
1967 23.620***
(6.591)
1974 24 411 %
(6.464)
1978 19.750***
(5.339)
Constant -2.657
(5.408)

Note: *=p<0.05, *=p<0.01, **=p<0.001. Entries@OLS coefficients with standard errors in paresitheData
source: For Supreme Court cases and Laws, dataftomehe Policy Agendas Project Supreme Court §stand
Public Laws Dataset, respectively. Data on Justieelogy come from Martin and Quinn (2002).
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Table 5.2: Supreme Court Civil Rights, Minority Issues, and Civil Libertiee€&;a 948-2006

Public Laws
Civil Rights Laws, Lag1 1.118
year (0.612)
Civil Rights Laws, Lag 2 1.178*
years (0.563)
Civil Rights Laws, Lag 3 0.995
years (0.732)
Civil Rights Laws, Lag 4 -0.891
years (0.768)
Civil Rights Laws, Lag 5 -0.105
years (0.708)
Civil Rights Laws, Lag 6 0.733
years (0.746)
Justice ideology, Lag1 -1.293
year (4.559)
Justice Ideology, Lag 2 -12.085
years (6.193)
Justice Ideology, Lag 3 9.230
years (7.140)
Justice Ideology, Lag 4 -6.002
years (5.882)
Justice Ideology, Lag5 0.835
years (5.529)
Justice Ideology, Lag 6 -9.286*
years (3.519)
Constant 23.374

(3.233)

Note: *=p<0.05, **=p<0.01, **=p<0.001. Entries@OLS coefficients with Newey-West (1987) corrected
standard errors in parenthesis. Data source: fareghe Court cases and Laws, data come from theyPajendas
Project Supreme Court Dataset and Public Laws Bgtesspectively. Data on Justice Ideology corafMartin
and Quinn (2002).



Table 5.3. Supreme Court Environment Cases, 1948-2006

Public Laws
Environment Laws, Lag1 0.116
year (0.076)
Environment Laws, Lag 2 -0.035
years (0.043)
Environment Laws, Lag 3 0.080
years (0.070)
Environment Laws, Lag 4 0.217***
years (0.059)
Environment Laws, Lag5 -0.030
years (0.055)
Environment Laws, Lag 6  0.045
years (0.038)

0.486

Justice ideology, Lag 1 year(0.687)

Justice Ideology, Lag 2 -1.003
years (0.986)
Justice Ideology, Lag 3 1.203
years (1.020)
Justice Ideology, Lag 4 -0.677
years (1.488)
Justice Ideology, Lag 5 1.331
years (1.481)
Justice Ideology, Lag 6 -0.799
years (1.069)
Change in Environmental 0.593
Budget (07.712)
Constant -1.8608** [0.007]
(0.658)

Note: *=p<0.05, **=p<0.01, ***=p<0.001. Entries@OLS
coefficients with Newey-West (1987) corrected dtaa
errors in parenthesis. Data source: For Suprenugt Cases
and Laws, data come from the Policy Agendas Project
Supreme Court Dataset and Public Laws Dataset,
respectively. Data on Justice Ideology come froartivi

and Quinn (2002).
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5.4 Conclusion
The results presented above provide support for a relationship between congressional
enactments and the Supreme Court’s agenda. The results show a stassgicéilbant
relationship between the passag®ahking, Finance, and Domestic Commesags and the
Supreme Court’s agenda. It was hypothesized that the passage of a law sabhembissue
area or issue area not comporting with the judicial role will have no effect amjuattention.
This was based on the idea that justices will choose not to attend to theseiissukscl of
importance or given the fact that the issues do not align with what the jusaécdsefSupreme
Court should attend to. The findings presented in Table 5.1 show that thel@zsattend to
Banking, Finance, and Domestic Commegioel that Congress can have an effect on the Court’s
attention merely by passing legislation in that policy area. A relationssmiso found in the
Civil Rightspolicy area — supporting the argument that Congress can influence judiciabattent
even in an area in which the Court might already devote a good deal of attention. And a
relationship was found for a policy area of mixed salience and importance in tpasfage of
a law in theEnvironmenipolicy areas was found to lead to increased judicial attention.
Answering the question of which issues the Supreme Court chooses to attend to depends
on accounting for the variety of influences that contribute to the agenda-getioesgs. Studies
of the Supreme Court’s agenda-setting process tend to focus on the influenaesitiest |
themselves have on agenda-setting. Issue characteristics sucaraesaiid whether or not the
issue aligns with understandings of the judicial role are thought to influencezagetting,
along with the justices’ ideological predispositions.
The findings presented in this Chapter add to our understanding of the processhby whic

the Supreme Court sets its agenda by considering the role that Congress pliaysriaing that



143

process. The passage of laws in a policy area creates new opportunttiescfauirts to answer
policy questions. Separate from judicial ideology or other factors that migrgnoé judicial
attention, congressional enactments influence judicial attention by estaplisbilegal field
upon which courts operate and creating legal issues to be resolved. These institkonal
between Congress and the Court are many and important to comprehensivelyrextmaini

process by which the Supreme Court’s agenda is set.
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Chapter 6. Conclusion

Rules of access structure how courts participate in the policy process aed laye
Congress when it exercises its constitutional powers with respect to tie ddules of access
are also set by judges themselves when they figure out what rules & wdtbs and when
they apply those rules in specific cases. Congress influences thel jagemnaa-setting process
through its decisions regarding rules of access. The judicial agenda-seaitiagsois not a
closed system but rather one in which outside actors influence the issues toounistattend.

The judicial agenda-setting process is generally studied as one in whighljodhavior
is the paramount influence. On the one hand, this attention to how judges decide makes sense
given the numerous opportunities judges have to act on their preferences to sgetiteisa On
the other hand, this focus overlooks the numerous ways in which actors outside the judicial
branch influence judicial agenda-setting. This dissertation addressesnaoga understanding
of the judicial agenda-setting process by accounting for the role played bye€ang

Congress influences the agendas of the federal courts by tinkerindpeviggal
environment in which courts operate. Through rules of access, Congress hetpsdete
whether potential litigants can sue — and potential litigants additionallg detkrminations
whether they should sue. Litigants bring their claims to court and judges detdrralas of
access are satisfied. In this way, Congress primes the process thiocigltourts come to hear
certain issues over others.

For the agendas of the federal courts, the key implication of this study is that court
attend to the issues they do in part because of decisions made by Congressyradeacti

issues belong in a court of law. Judicial agendas are set and change overdspense in part
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to rules of access. Rules of access help determine which issues are tarcoght and as rules
of access change, so do the issues appearing on the agendas of the federal courts.

The nature of the relationship between Congress and the Supreme Court has changed
over time. While in present times, the Supreme Court enjoys discretionaryl owar its
agenda this was not always the case. Through much of theeury, the working assumption
in the political culture was that tlomly way the Court could hear a case was through a specific
grant of authority from Congress (see, e.g., Graber 2006). In that context, in which
congressional authority over the agenda of the Supreme Court was greateroeffoetpart of
Congress to strip jurisdiction from the Court or otherwise vary the paramejadsomd! review
were not viewed as troublesome. In present times, when the Supreme Court enjalg virt
complete discretionary control over its agenda, jurisdiction-stripping is otenssied in
apocalyptic terms. However, recent efforts at jurisdiction-strippingunar indefinite detention
in the Wars on Terror and in immunizing telecommunications companies for saneeill
activities — show that Congress still plays with jurisdiction in a high profileamal can
influence the agendas of the courts.

Judicial agenda-setting, and especially Supreme Court agenda-setting;aliytypaist as
revolving around decisions made by individual judges as they exercise thestidrsmy control
over their agenda. In the model advanced in this dissertation, | recognize thmlitthefa
judges to pick which cases to attend to is important and account for the fact thanattges
discretionary choices regarding both what rules of access will be (i.e. sfaadthipy applying
rules of access. However, judges are only able to make these discretiumaegs because over

time legislators have made choices that alter the structure of thalfederts.
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In focusing on rules of access, this dissertation does not do justice to the numbes of tim
that Congress alters the composition of the federal courts by creatingagaghips or
otherwise changing the manner in which cases come to court (i.e. the Jutiged®lb). The
contribution made in this dissertation, however, is to illuminate the idea that Gemga&es a
host of decisions, of which varying rules of access is one type, to influence how tise court
participate in American politics.

The idea that federal judges can and do make decisions that run counter to the
preferences of elected officials and the public, and that responding or overugindesisions
is difficult (or impossible), has a lot of currency in American politics. R@its may try to gain
traction, for example, by running against the courts or otherwise making pabdiments that
criticize the courts for their activist decisioifsThis criticism is misplaced because legislators
themselves do much to encourage litigation and thereby create opportunities fertqudde.
While it is true that legislators have little control over the substantivieides that judges make,
they do have control over whether judges can find themselves in the position to make such
decisions. Legislators may have reasons for both creating opportunitieddes jto act and
then bemoaning the specific outcomes (Graber 1993; Lovell 2003). Conceptions of judicial
independence add to these dynamics in that, for example, by increasingly gadakinjudicial
independence politicians (and judges) have done much to create the idea of judicial
independence. That is, the Court is a powerful, independent institution because it is set up as

such by other powerful components of the larger political system.

32 Running against the courts may not always be ssf@eand may depend on the nature of underlyifigssp
coalitions. For example, in coalition-splittingiges like abortion in which one’s base may be péatchy appeals
against the courts running against the courts niighd successful electoral strategy. Additionatlis worth noting
that while it was relatively easy for Andrew Jaaks$o defy the Supreme Court — it was a vastly déffé institution
when he issued his famous statement that Justicshisliishould enforce his own decision — it is mhehder to
defy the Court today given in part the ways in \khilee present-day Court is supported by varioutspdithe
political system.



147

Just as legislators can encourage litigation, they can discourageditigatd rules of
access are a useful tool for doing so. While the emphasis in this dissertatiorusad fmt
expansions of judicial power through rules of access, legislators (and judgesaglando
use rules of access to limit the ability of individuals and groups to use the courts. pitieagém
fact is that Congress has tools with which to encourage or discourage judic@@a@on in the
policy process and often uses those tools.

The ability to use the federal courts to advance political or policy goafters taken for
granted but courts are not always available when needed. Rules of access governoehds
exist as venues in which individuals may bring their claims. Congress varegtalecess and
judges figure out what rules of access will be and apply those rules. To@gxihgress and the
courts make decisions that have the effect of increasing or decreassg tcthe courts.

Certain classes of individuals or groups may be virtually ensured access to the court
while for others, access is less of a sure thing. Regulated entities arstoad to be injured by
the law when they are subject to agency rules or regulations, and therefasedhe courts to
influence the application of the law to their specific situation as well kende the overall
direction of the law. For individuals and groups who are merely interested in how tise law
written or how it is applied but who are not directly injured, it is more difficult famthe
convince a court to hear their concerns. And a®thieescase helps illustrate, rules of access
may be interpreted by judges in a way that limits access to the courts.

Litigation can be viewed as a form of political participation (Zemans 1983ning it is
an avenue through which individuals and groups can work to petition government for redress of
their claims. While it takes a different form than voting, writing |sttarotherwise

communicating with elected officials, or lobbying it is nonetheless pdlgeaicipation in that
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those pursuing cases work to influence the direction of public policy. Additionallys this
political resource that — like all political resources — is not distributedly across society.
Different groups of potential litigants have access to varying levels of oesowhich influence
their ability or willingness to use the courts to advance their claims. Tatidat ¢hat legislators
and judges make decisions to increase or decrease access to the federarcoghsules of
access, they affect whether litigation is available as a form ofqablgarticipation.

In this dissertation, | have adopted the theory that judicial power varie®mg
influenced by grants both from the U.S. Constitution and from positive action by Congjeess
Congress the Constitution delegates the power to establish the lower fedeisshad to set the
appellate jurisdiction of the Supreme Court and Congress frequently acts on tars Both in
periodic “Judiciary Acts” and in the course of legislation that otherwisélettas regulatory
programs Congress creates roles for the courts in the policy process. In doing ses€ong
empowers the courts to act.

Concerns about judicial power underlie much commentary and scholarship on the federal
courts. At worst, judicial power is described as unbounded with judges having theéycgrati
willingness) to exercise their power at the expense of other brancheslsolegevernment.
Overlooking the fact that most judicial decisions take the form of statut@mnpretation,
scholars focus mainly on the constitutional decisions handed down by judges and conclude that
there is little that can be done either to rein in courts or to respond to decisions degbua
see, e.g., Eskridge 1991). When attention is paid to statutory interpretationrge@sholars
typically conclude that Congress is unwilling or unable to respond to judicial degtions (but

see, e.g., Chutkow 2008).
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However, empirical examinations of the nature of judicial power and its ongiris
against conceptions of judicial power as unbounded. Despite a body of work that has
demonstrated theoretically and empirically that courts depend in importgaiowarants of
power and authority from Congress, the opposite vision of the courts dominates public
consciousness. This is because there might be something to be gained palitigalicy-wise
through making claims of congressional powerlessness in the face of judmiainacy.
Additionally, judges do sometimes make decisions that are unpopular politically ad#aace
unpopular policies and it is not always clear what can be done to respond to thesesdecis

The fact that judges sometimes make unpopular decisions and that legislatonmesmet
tolerate or speak out against those decisions does not challenge the ceatrahabjudicial
power depends on grants from Congress. Rather, it points to a related concept. Cise axer
judicial power is not a straightforward enterprise. When judges maksalesithey can
advance the political or policy goals of other political actors. Or, theymakg decisions that
hinder or have no effect on the goals of other actors. To the extent that scholaaf paint
interactions between the judiciary and other political actors with one brodd-bthat of the
counter-majoritarian problem, for example — means that nuances of thensgiibetween
political actors may be missed.

It may be that there is more to be gained by having a judiciary that can maie poli
decisions, even unpopular ones, than in not having a judicial branch. While legislators cannot be
sure in how judges will specifically decide cases, they nonetheless have feagwpasting to
them the power to make decisions. Congress faces limitations in what it canofigjand
decide within the institution itself. Granting power to the federal courtsaftay Congress to

overcome information disadvantages — such as in choosing a specific padicyimgdevels of
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environmental regulation — by creating a process through which interestied paay
participate in the creation of rules and regulations. Congress may be willrageeoff control
over its “agent” in exchange for the advantages conferred by delegation. Adsdnage
empowering the courts may include creating avenues for interest groupsdipaarin the
process by which policy is set or creating oversight mechanisms for thesactiexecutive
branch administrative agencies. Limiting rules of access may have thétegbest by
precluding the participation of interest groups or protecting administi@geecies from judicial
scrutiny.

Judges participate in the policy process because of decisions made laydegis|
regarding how courts can participate in the policy process. For demaesgtansiveness, the
key implication is in the American political system, it is possible to infteehe content of
judicial agendas through the legislative process. Courts set their agedqestecipate in the

policy process in part because of what they are able to do under the law.
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