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Applying Official Language Plus from the Perspectives of Linguidtiman Rights and

Multiculturalism in Taiwan
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Chair of the Supervisory Committee:
Affiliate Professor of Law Veronica Taylor
UW School of Law

Taiwan began its political reform of languages in the 1990ghiattime, “Mandarin
Plus” (Official Language Plus) became the core of Taiwatesguage policy to deal with the
aftermath of forced national linguistic assimilation under Chsaagministration (1945-1988).
Mandarin Plus, defined as teaching vernacular languages othev#ralarin, was legalized by
a series of administrative ordinances based on the authoribe d¥linistry of Education. The
plan includes compulsory vernacular language education, Taiwan Maihgud day, regional
bilingual education, language integration courses, language teasmftification, and teacher
training courses. However, political muscle rather than a sagial foundation was used to deal
with the aftermath of Mandarin Only. Whether Mandarin Plus canewehieither the
multiculturalism envisioned by the constitutional amendments ofutheotential of linguistic

human rights remains in doubt.

Therefore, further analysis is needed on whether Taiwan camplgowith its
constitutional aspiration and achieve linguistic human rights. Teisedation poses, examines

and answers several questions from the perspective of linghistian rights and applies the



framework of language planning and international law to the Tegs@ situation. The questions
considered include: What legal history and current issued édfgguage planning and policy in
Taiwan? What is the applicable approach of ‘normative standamdanguage law? What is the
source of law for the concept of linguistic human rights? Wpatific linguistic human rights

can be identified? What conflicts exist between the current Man&éus centric system and

normative standards of linguistic human rights?

This dissertation does not intend to negate the indispensability afetliacto official
language in Taiwan. Rather, using international human righisa® a framing device for
linguistic human rights, it pursues a balanced perspective betweeffitra language and other
languages while proposing legal modifications needed to contribusewarTs special language
circumstances. Analysing Mandarin Plus centric language plammife@wan using the concepts
of linguistic human rights contributes to our understanding of a ratabele!| -- the U.S. English

Plus system -- and extends our understanding of the linguistic human rights.domai

Keywords: Taiwan, language law, language rights, linguistic hungdnsy language

planning, multiculturalism, constitutionalism, Mandarin Plus
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CHAPTER 1: INTRODUCTION

1.1 BACKGROUND AND BASIC FACTS

Taiwan is a multilingual society, and recent immigrants havearssgd its complex
language infrastructure. Besides indigenous peoples, most Tasvame Holo, Hakka, and
“external-province persons” from the perspective of the Hanhgeople. Generally speaking, the
ancestors of Holo and Hakka emigrated in th8 t7the 18 centuries from mainland China’s
Min Yue(’ & , today'sFujian andGungdongprovinces); “external-province persons” moved to
Taiwan from mainland China after 1945 and have become Taiwanese residentsding to an
official research report on ethnic identificatibthere were 22,689,122 Taiwanese in 20@,
of whom belong to four ethnic groups: 73.3% identified themselves as Holo, &3.%%kka,
8.0% as “external-province persons”, and 1.9% as indigenous péopksthermore, the

number of spouses whose country of origin is not Taiwan reached 400,8958ih 204 their

! ‘External-province people’# 4 + : wai sheng rencan also be translated as ‘mainlanders’. Thimtasually

includes all their descendants born in Taiwan.

s EBRLRE, 2RERA v AEFTHEN 277 COUNCIL OF HAKKA AFFAIRS, QUANGUO KEJIA RENKOU

JicHU ZILIAO DIAOCHA YANJIU [A Research Study of the Basic Information of Ntional Hakka Population] 3-2

(2004) (Taiwan).

N ogoRe g @ o 2 g A v friE st 4 4 - Department of Household Registration, Ministry Ioferior, Huji
Renkou Linian Tongjibiao BiaoyjYearly Population Statistics Report, Table Onehi@an), available at
http://www.ris.gov.tw/gateway/stpeqrO1.dtast visited Feb. 5, 2008).

P EFEBRLRE, A EREBEFA ML E R Y KRB 44T COUNCIL OF HAKKA AFFAIRS, JUSHISAN

NIANDU TAIWAN KEJIA MINZHONG KEYU SHIYONG ZHUANGKUANG DIAOCHA YANJIU [A Research Study of the

Usage Circumstances of the Hakka Language useliebyaiwanese Hakka People in th& §@ar (of the ROC)] 24

(2004) (Taiwan).

S REE S NE, BB A A B R4 A & 4 (5 B R)fe s £ B National Immigration Agency,

Gexianshi Waiji Peiou Renshu An Guojifen Yu Dalar(bangao ) Peiou Rensfihe Number of Foreign and

Mainland (Including Hongkong and Macau) Spousdsanh County and City Formulated by Nationality]n(Jad,

2008),at

http://www.immigration.gov.tw/DO/DownloadControlléttach.asp?xpath=public/Attachment/073085924 (st

visited May 29, 2012).




children born after 2000 account for 10% of all newborn Taiwahese.

A multiethnic society leads to a multilingual society. Accordinghe Summer Institute
of Language’s 2005 report, there are 22 living languages and 4 extinct languagegin; this
report does not include those languages brought into Taiwan by nevgremtsi in the last
decade, such as Thai, Vietnamese, Indonesian, and Philippine logakdges. Indigenous
Taiwanese are officially recognized as 14 nations speaking @iddges and 43 dialectsyhich
account for 10 of the 11 branches of the Austronesian languagg.famile Han people speak
Mandarin, Holo, and Hakka languages that belong to the Sino-Tibetaratgn@amily. Most

new immigrants from Southeast Asia speak Indonesian or Vietnaimese.

Although Taiwan is a multilingual society, onbfficial languages were supported by
ruling governments. Taiwan experienced two exclusive language polimdgethe Japanese
colonial period (1895-1945) and Chiang’s administration (1945-1988). From 1895 to 1988,

language was not regarded as merely a communication instriomeatitical leaders. Rather,

SHmEd - WE, SHEE R, ;‘*v?ii%‘#ig %1% > 3e4% Chen Chih-Jou & Chen Po-FDaluji Ji Waiji
Peiou[Spouses from Mainland China and Foreign CourjtriasSTAIWAN SHEHUI BIANQIAN QUANZILU [Reports on
the Social Changes of Taiwanese Society] (InstivditBociology, Academia Sinica Website) (Taiwaaailable at
http://www.ios.sinica.edu.tw/T SCpedia/index.pgst visited May 19, 2008).

" Languages of Taiwarin ETHNOLOGUE LANGUAGES OF THEWORLD (Raymond G. Gordon, Jr. ed., Summer Inst.
of Linguistics Intl, 18 ed. 2005)http://www.ethnologue.com/show_country.asp?name=(Tast visited Feb. 16,
2009). The Taiwanese indigenous peoples have 2fudames, which include 22 living languages (Amistadean,
Atayal, Babuza, Bunun, Hakka, Mandarin, Holo, Ja&sen Kanakanabu, Kavalan, Kulon-Pazeh, Paiwan, Rayu
Rukai, Saaroa, Saisiyat, Taiwan Sign Language,Kkbardhao, Tsou, and Yami) and 4 extinct languadizsdy,
Ketangalan, Papora-Hoanya, and Siraya).

B pogimiiit A, Pt dr- O- # % 7 3% Department of Statistics, Ministry of Interiddeizheng Tongji
Tongbao Yilingyinian Diwuzhoflinterior Statistics Weekly- The Fifth Week of th@1th Year of the R.O.C.] 1 (Feb.
4, 2012) (Taiwan), at http://www.moi.gov.tw/statre content.aspx?sn=5939 (last visited May 29, 2012)
kiR €, R % 14°%3F 431 > 3 W~ # %<4 & Council of the Indigenous Affairs,0anzhuminzu
14 Zu Yu 43 Ge Fangyanbie Fenbu Cankaolfiable on the Language Distribution the 14 IndigenLanguages
and The 43 Dialects of the Indigenous Peoplesd@a),available at
http://www.apc.gov.tw/chinese/docDetail/detail_T{&A?docid=PA0000000018 st visited Jul. 25, 2008).

10" Languages of Taiwasupranote 7.

U, E AR ERELM L AWE A E S HUANG SHUAN-FAN, YUYAN SHEHUI YU
ZUQUNYISHI: TAIWAN Y UYANSHEHUIXUE DE YANJIU [Language, Society, and Ethnic Identity: A Studylaiwanese
Lingual Sociology] 444 (Taipei:Crane 1995}, #&i*£ [ ¢, 1 “ 2 # A2 B L RA KELF R ¥ J B 4

7 COUNCIL OFHAKKA AFFAIRS, supranote 4, at 24.




they asserted that language acquisition could enhance an individeakiyi and membership in
his country. From the onset of Japanese colonial rule, when Japamanpded a modern
leadership style in Taiwan, this theory of language as an idemsttyyment has dominated. The
official language in Taiwan was called the “national larggua lronically, both Sino-Japanese
War combatants shared the same characirg ™ (guo yuin Mandarin, andkokugoin Japanese)
to indicate ‘national languag€.Before 1945, the only official language in Taiwan was Japanese.
In 1945, the national language became Mandarin as Chiang Kai-Shek’s ChinesallsaParty
(KMT) started to rule Taiwan; during the rule of Chiang Kai-Slagki Chiang Ching-Kuo
(1945-1988), the language policy changed to Mandarin Opl &:%, du zun guo yu The
official language in today’s Taiwan remainsuo-yu, which has evolved from Mandarin. From
a de jure perspective, Taiwan has never proclaimed a natampldge or an official language.
Nevertheless, the KMT government de facto regarded Mandarin as the nationagerand the

National Language Movement consequently became a "Mandarin Promotion Movement."”

Language does not traditionally fall within the field of humaghts in Taiwan. For
example, Articles 5 and 7 of the Constitution of the Republic of Chinenerateracial groups,
sex, religion, race, class, and party affiliatias the indicators of equality, blainguageis not
included®® According to the leading theories of Chinese nationalism introdoge¢de Chinese

Nationalist Party (KMTKuo-Ming-Tang, who lost the Chinese Civil War and fled to Taiwan i

=}

1949, Chinese nationality, the Chinese ethnicity, and the Chinese edtioic-were a trinity.

12 Before the end of WWII, the Japanese kaniji systes not simplified. For Taiwanese people, kanjirabters
were much more identical to traditional Chineserabgers.

139 2 ® %2 (1947) HONGHUA MINGUO XIANFA [Constitution of the Republic of China] (1947) (an). The
1947 R.O.C. Constitution inherited the conceptswhan rights from the French Revolution and then@ery’s
Weimar Constituion. So, language rights or lingaisuman rights were not explicitly mentioned frtime

beginning when it was drafted. For detailed infotiorg please see Chapter 6.2.

Wk 4, ¢ ERER, f00¢ BAEZ2 B 2 L %48(2) Ruey Yih-fu, Zhonghua Guozu JigAnalysis of the
Chinese Nation]in ZHOUNGGUOMINZZU JQI WENHUA LUNGAO (SHANG) [Analysis of Chinese Ethnic Nation and
its Culture (First Half)] 4 (Taipei, Yiwen yinshugn, 1972) (Taiwan).



Language was regarded as an important instrument to admewegeneity, and all Chinese
nationals had to speak Mandarin Chinese. In this sense, the Nagmgalage Movement®| ;%
##, Guo yu yun dorigbased on Mandarin Only has been supported by the government for
decades$: Mandarin was taught in school and tested in every important examninkitboecame
an important political goal to increase use of this language. Ini@dditecause the percentage
of children going to school exceeded 93% after 1956, and has been ighe®?% since
1976;° the national language population has been increasing. Mandaribebae the only
language used between parents and their children in most &aniihe use of other languages
was banned in public schools. Those who entered the post-war compulsorioadsigstem
gradually lost their non-national language proficiency because of¢baveniences of using a
non-official language outside the family. For example, in 2004, 81.7% kitaHaeople over 13
could understand the Hakka language, but only 63.2% could spéahato suffered the same

problems, and indigenous languages faced more severe ones.

After Chiang Ching-Kuo’s death in 1988, Taiwan started largéespolitical reforms.

The 1992 Additional Articles of the Constitution of the ROC, Article 18, proclaitnat

“The State shall accord tthe aboriginesin the free area legal
protection of their status and the right to political participatibn.
shall also provide assistance and encouragement for their

education, cultural preservation, social welfare and business

15 For detailed information about language legistatiistory from 1945 to 1988, please see Appendix 2.

16 See Government Information Office, Republic of Chinfiaiwan), Taiwan’s Educational Development and
Present Situation http://www.gio.gov.tw/info/taiwan-story/educatiofr@me/frame3.htm(last visited Apr. 15,
2006).

V233 nifé, 1 LtzEn4 P2 rAREF® " KRB AT COUNCIL OF HAKKA AFFAIRS, supra
note 4, at 24.




undertakings.®

In 1993, the 20% time limit on the broadcast of other languages ananadiitelevision
was abolishedl. In 1997, the Additional Articles of the Constitution of the ROC, dtil0,

stated that

“The State affirmscultural pluralism and shall actively preserve
and foster the development adboriginal languages and

cultures.”?°

This amendment provides a basis for reforming the legal systelanguage affairs

because it is a breaking point of multicultural concern to enter the R.O.C. Caorstitut

In recent years, Taiwan has experienced a trial-and-pemod of language policy and
language planning. After the victory of the Democratic Pregjve Party (DPP) in the 2000
presidential election, the Taiwanese government actively procewitiedegislation related to
language issues. The proposed drafts drew from work in othedinguiél countries, including
Canada and the United States. However, the most recent deaftsdeferred, and the drafts
provided on relevant official websites were deleted, for several reasdaosgjngoeconcerns about
communication inefficiencies, secessionism, and desinicization. liticeddthe Hakka and

indigenous peoples did not wholeheartedly support the drafts out of caheg¢rthe status of

44

Be w2 Wiz s B iE < % 18i%(1992) HONGHUA MINGUO XIANFA DIERCIZENGXIU TIAOWEN [The
Second Revision of the Additional Articles of Candton of the Republic of China] art. 18 (1992){van).
English translation (Secretariat of the Nationaséwbly trans. Jun. 1992) is available at the GifiéZ¥ebsite of the
Legislative Yuarhttp://lis3.ly.gov.tw/nacgi/ttsweb?@0:0:1:dbini/reetk11db@ @0.80228488327464(18st visited
Mar. 01, 2009).

19 @ 2 (82)F (- )& 3 % 3757%.4 President Order (82) Huazong (1) Yi Zi No.3757 ¢AR,1993) (Taiwan).
Do FawWye g # iz ik % 10 1% (1997) ZHONGHUA MINGUO XIANFA DISICI ZENGXIU TIAOWEN [The
Fourth Revision of the Additional Articles of Coitgtion of the Republic of China] art. 10 (1997 a{van).
English translation (Secretariat of the Nationaséwmbly trans. Oct. 1997) is available at the CdfivVebsite of the
Legislative Yuarhttp://lis3.ly.gov.tw/nacgi/ttsweb?@0:0:1:dbini/reeik11db@ @0.80228488327464(18st visited
Mar. 01, 2009).




Holo people would be promoted and further handicap the “existing space” of other larfguages.

Of these legislative measures, only vernacular language edudsseyg on “Mandarin
Plus” (MP), has been continued. The concept of Mandarin Plus ddriva the idea oEnglish
Plus (Official Language Plus)n the United State%. According to the 1987 Statement of
Purpose released by the English Plus Information Clearingho®$€)(EEnglish Plus holds that
while English remains the primary language of the UniteteStéhe national interest can be best
served when all members of American society have full accesdfdctive opportunities to
acquire strong English language proficiency plus masterysetand or multiple languagé&sin
the United States, several states and cities have adopted cesohdised on the principles of
English Plus, including New Mexico, Rhode Island, Oregon, and Washingtomhewdies of

Atlanta, Cleveland, Dallas, San Antonio, Tucson, and Washingtod'D.C.

In Washington State, for example, a total of 203 different lagegiavere represented in

its Transitional Bilingual Instruction Program (TBIP) in ti2909-10 school yedt. Most

2l See st 44, 2 & 5 <2 itgc ¥ Shih Cheng-FengYuyan Yu Duoyuanwenhua Zhendtenguage and
Multiculturalism Policy],www.ihakka.net/hakka2003/Big5/word/09.dfast visited Feb 25, 2009).

22 geeMandy Scott & Hak-khiam Tiurylandarin-Only to Mandarin-Pluss LANGUAGE PoL’Y 53 (Spring 2007).

% English Plus Information Clearinghouse (EPIThe English Plus Alternativel987),in LANGUAGE LOYALTIES:

A SOURCE BOOK ON THEOFFICIAL ENGLISH CONTROVERSY 151-3 (James Crawford ed. 1992). According to the
EPIC’s article, the founding endorsers of EPIC wele American Civil Liberties Union, American JeaWi
Committee, American Jewish Congress, Caribbean &imiuc and Legal Defense Fund, Center for Applied
Linguistics, Chinese for Affirmative Action, Colatans for Language Freedom, Committee for a Mufiled New
York, Conference on College Composition and Comugation, Christian Church (Disciples of Christ), &bncilio

de El Paso, Haitian American Anti-Defamation Leagthaitian Refugee Center, Image de Denver, IRATE
(Coalition of Massachusetts Trade Unions), Mexiéanerican Legal Defense and Educational Fund, Mihig
English Plus Coalition, META (Multicultural Educati, Training, and Advocacy) Inc., National Assoiciatfor
Bilingual Education, National Coalition of Advocatéor Students, National Council of La Raza, NadloRuerto
Rican Coalition, New York Association for New Ameans, Organization of Chinese Americans,
Spanish-Speaking/Surnamed Political Associationp English Only Committee of Hostos Community Cgde
Teachers of English to Speakers of Other Languages.

2 Mary Carol CombsEnglish Plus: Responding to English Onily LANGUAGE LOYALTIES: A SOURCE BOOK ON
THE OFFICIAL ENGLISH CONTROVERSY 216 (James Crawford ed., 1992); James Crawifsadies in U.S. Language
Policy- English Plus http://ourworld.compuserve.com/homepages/JWCRAWF@R@plus.htm (1997 (last
visited May 20, 2008).

% RANDY |. BORN ET AL, EDUCATING ENGLISH LANUGAGE LEARNERS INWASHINGTON STATE, 2009-10 19 (Jan.
2011).




students in the TBIP spoke Spanish, Russian, Viethamese, Somalniédikr&hinese, Korean
and Tagalog, in descending ordeBased on an analysis conducted by the Office of the
Superintendent of Public Instruction in 2000, developing proficiency inamgage promotes
the development of proficiency in a second language as well as a Stumarall academic
performanceé’ Therefore, the report maintains that more academic instructedsre be given

in the student’s primary language rather than simply relgimd=nglish language instructiéh.
Under this program, 3,445 students attended Dual Language Programs, andt@cesis
attended Developmental Bilingual education in their first langsag@e(d English in the 2009-10

school yeaf?

On the other side of the Pacific Ocean, since the 2001 implenoentdtia Nine-Year
Integrated Curriculum for Primary and Junior High Scho®ls\(® ‘| & 4 & - 7 %#2) by the
Ministry of Education (MOE), all primary school children in Taiwhave been required to study
at least one local language at sch®dlnder this CurriculumMandarin pluslocal languages
and English comprise the ‘language subject afesérnacular language classes are known
officially as ‘local (or vernacular) language educatioff £ 3% 3 % ¥, xiangtu yuyan jiaoyu
and are generally referred to as ‘mother tongue educatiog x5, muyu jiaoy) in public

discussior?

Mandarin Plus became the core concept of language policy andatgndegislation.

However, an unresolved and understudied question is: Does MP resolwe\lmis language

% 1d. at 19.

' 1d. at 13.

8 1d. at 13.

2 1d. at 12.

Scott & Tiun,supranote 22, at 60.

Id. at 60 (citing Robert Kaplan & Richard Baldauf, UANGUAGE AND LANGUAGE-IN-EDUCATION PLANNING IN
THE PACIFIC BASIN 59 (Boston: Kluwer academic publishers 2003)).

%2 1d. at 60 (citing 3 & =, # 2|k T A ¢ FF 3 Zhang Jiancheng, IPANG DE JIAOYU SHEHUIXUE YANJIU
[Towards a Critical Sociology of Education] 110 {@ei: Pro-ed publishing 2002)).



problems that resulted from favoring one language and culturéveetat others? This study
hypothesizes that this is doubtful for two key reasons. First, MPderies of administrative
ordinances declared and enforced by the Ministry of Education. direesof law for these
ordinances is the Organic Law of the Ministry of Educatigs(35 2%, Jiaoyubu zuzhifp
and the Organic Act of the National Languages Committee d¥ithistry of Education ¢ 5 %
BFiE 74 B € =5 0% 5], Jiaoyubu guoyu tuixing weiyuanhui zuzhitiqolThe Ministry of
Education thus has the authority to add or cancel vernacular languagesvithout statutory
limitation. To add vernacular language courses, the Ministry canassa basis the 1997

Additional Article 10 of the Constitution of the ROC, which proclaimed that

“The State affirms cultural pluralism and shall activelggarve

and foster the development of aboriginal languages and cultéres.”

In fact, if the Ministry of Education wants to cancel all veular language courses,
citizens cannot request that such courses be reinstated due to dheepaad tradition of

education administration: the Ministry of Education decides.

Second, Mandarin Plus covers only vernacular language acquisition. Aletem
language planning project ideally includes status planning, cor@mipy, and acquisition

planning®* MP does not address the languages of new immigrants from Ssiutkea® or

B gagye g2 #igiE 2 % 10i%(1997) ZHONGHUA MINGUO XIANFA DISICI ZENGXIU TIAOWEN [The
Fourth Revision of the Additional Articles of Coitgtion of the Republic of China] art. 10 (1997 a{van).

34 SeeROBERTL. COOPER LANGUAGE PLANNING AND SOCIAL CHANGE 99-163 (Cambridge Univ. Press 1989).
% The recent immigrants have changed the make-tigednguage population. There were 400,895 foreign
spouses in 2008; around one-third of them were fBotheast Asia. The population of some foreigglage
groups is not negligible. For instance, the popaitadf Vietnamese spouses, which reached 77,9800, was
larger than that of most indigenous peopfse &1 » B2 # 2 ¥, & 2:3 B A SdeRE» &2 < (7 B R)
fie %% % #x National Immigration Agencysupranote 5. New immigrants represent new languagepgrdout they
are usually ignored when the government considwsiscarries out language policy. So far, the newlages are
not included in any legislative drafts relatedanduage issues.



other foreign languages despite their statistically sicanit place in Taiwanese sociétyin
addition, the original concept for MP, English Plus, has been adoptedtidgyustates in the
United State$’ These limitations cast doubt on MP’s completeness and effectsvdndsed, a
primary finding of this research is that MP, like a placebo, preval@ulnerable structure for
vernacular language classes but seems unable to changetttteafaernacular languages are

gradually disappearing.

The effect of the Mandarin Plus centric system is speciBois.example, even though
Taiwan’s legal system addresses language issues, thiee pessibility of unconstitutionality:
sincethe current system leaves the authority to the Ministry of Hucation without further
detailed rules and the general public has no power regandg language issueslhis situation
gives rise to a new questiowhat is the standard to be used to evaluate and modify the

status quo?

% International trade is the economic lifeblood @iwan; therefore English and Japanese are alsideved to be
important languages to acquire. English, tauglsicimool and tested in some important examinatienegarded as
a worldwide universal communication instrument. Agnglish proficiency is thought of as an importarstrument
for developing international trade in Taiwan. Besicbeing a required subject in senior and junigh tgchools,
English is also compulsory in primary schools. $&cTiun, supranote 22, at 64.

Mother tongues have to compete not only with d&m but also with English. Many schools alsottrgreate
some kind of English language environment outsideass time by broadcasting English songs or dias and
having bilingual signs in English and Mandarin ardthe school. Scott & Tiusupranote 22, at 64. The need for
English, which inspires parental pressure and d&gieq, also drives the Taiwanese government taiden
adopting English as a second official languagetdgidil, Taiwan parents want English as official 2nd langeag
CHINA POsST, Jan. 12, 2006 (Taiwargyailable at
http://www.chinapost.com.tw/taiwan/2006/01/12/75M&iwan-parents.htrlast visited May 19, 2008).

How to improve people’s English proficiency genbrand not disadvantage local languages becamepalgoo
issue. Japanese is also an important language.amawas the first colony of Japan from 1895 to 190be
Japanese colonial government had pursued its Ndtiamguage Movement in Taiwan for decades. Acogrdd a
Japanese official statistic report, 80% of the Eaiese people could speak Japanese in &kl 4= %, 4 4 4
- TR G5, §40/4 (74 E £ Chou Wan-Yao,Taiwanren diyici de "guoyu” jingyafiThe First
Experience of the Taiwanese People with the "Natidranguage'] in HAIXINGXI DE NIANDAI [The Age of
Umiyukaba] 89 (Yun Chen 2003) (Taiwan). Japanese thas a local language, and many people stillusanit.
Based on the historical and geographical connestimtween Taiwan and Japan, Taiwan-Japan tradaatseints
for a large portion of the total international teadf Taiwan. Japanese therefore plays an importdat Unlike
English, Japanese was officially banned in sev@leades in Taiwan prior to the 1980s, but interaghis language
has been growing recently. How to deal with intehegdapanese is gradually drawing increasing ttten

37 In the United States, Rhode Island, Oregon, Newidte and Washington have adopted English Plussplan
Crawford,supranote 24.
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In order to find out an applicable standard, the first step is to refdet@ne academic or
theoretical works. As we know, Taiwan has linguistic diversity] ahere there is linguistic
diversity, there are language issues and problems. Scholars difterent disciplines can
therefore provide deliberate responses to these problems thgsi@matic, future-oriented, and
based on a theoretical framewdtkThis process is calledahguage planning(LP), which
refers to deliberate efforts to influence the behavior of othéis mspect to the acquisition,
structure, or functional allocation of languagje.The domains of LP include public
administration, education, and communication media; others are religiok, the armed forces,

and libraries?

At a governmental level, language planning refers laaguage policy When
governmental actions pertaining to the selection, codification, ingslieation, and elaboration
of language interfere with people’s interests, the issuesrwrgkelegal principles and human
rights may be involved. Although the framework of language planning and language policy has
been developing for decades and scholars have provided their ideasadironns disciplines,
analysis about the relationship between language planning and lkesg idevelopeti. The core
concepts of legal studies — such as source of law, rule of laaV,dffgcts, standing, and prima
facie — have generally been omitted from discussions regardingui@se language planning.

Therefore, for the purpose of establishing the background knowledderther discussions

3 SeeMichael Clyne, R. B. Baldauf, Jr.& D. E. Ingrabgnguage Planningn INTERNATIONAL ENCYCLOPEDIA OF
LiINGuisTICS (William J. Frawley ed., Oxford Univ. Press 192P03),available at
http://www.oxford-linguistics.com/entry?entry=t2@2581.s000{last visited Jan. 2, 2009).

39 CoOPER supranote 34, at 45.

0 SeeClyne et alsupranote 38.

“1 The terms (such as selection, codification, impletaiéon, and elaboration) are used by Einar Hau§egEinar
Haugen,The Implementation of Corpus Planning: Theory amdcBce in PROGRESS INLANGUAGE PLANNING:
INTERNATIONAL PERSPECTIVES269-289 (J. Cobarrubias and J. A. Fishman edslinBMouton. 1983).

“2 Hornberger incorporates the work of Haugen (198®)pper (1989), Furguson (1968), Hornberger (198#)ss
(1968), Nahir (1984), Neustupny (1974), Rabin (19&hd Stewart (1968) and draws a handy chart ifuage
planning. For further informatiorsee Nancy H. Hornberger-rameworks and models in Language Policy and
Planning in AN INTRODUCTION TOLANGUAGE PoLICY 29-30 (Thomas Ricento ed., Blackwell Publishin@@0




11

regarding possible assertions in court, this dissertation rewbassthe rationales are and how

are the claims derived from the theories of language planning?

Modern constitutional law and the concept of international human rightgdpregholars
with a ‘normative standard’ to evaluate the current legakesywith respect to language. The
Universal Declaration of Human Rights of 1948, which the Republic afieCaiso signetf, is
an examplé! The topic of human rights includes race, color, gender, religion, pypped so

on. Article 2 of the 1948 Declaration says that

“Everyone is entitled to all the rights and freedoms set farthis
Declaration, without distinction of any kind, such as race, color,
sex, language religion, political or other opinion, national or

social origin, property, birth or other status.”
The International Covenant on Civil and Political Rights (ICCPR), Ari¢lg, says that

“Each State Party to the present Covenant undertakes to respect
and to ensure to all individuals within its territory and sulijedts
jurisdiction the rights recognized in the present Covenant, without
distinction of any kind, such as race, colour, sE&nguage
religion, political or other opinion, national or social origin,

property, birth or other status.”

*3 The Declaration of Human Rights was drafted dutirgChinese Civil War between the Nationalists ted
Communists. Chang Peng-Chuh ¥; % ) was appointed as a representative by the Repoblitina, controlled by
the NationalistsSeeChang Peng-Chun’s Biograplat,
http://ccnmtl.columbia.edu/projects/mmt/udhr/biqunees/217.htm{last visited Feb. 20, 2009). The Republic of
China was eventually from mainland China to bectimegovernment of Taiwan.

* The Republic of China (ROC) ruled mainland Chiranf 1912 to 1949, and it simultaneously ruled Taiwad
mainland China from 1945 to 1949. After 1949, RQ@toolled only Taiwan Island, Pengfu (Pescadon€s)men
and Matsu. The official name of Taiwan remains ROC.
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The International Covenant on Economic, Social and Cultural RightSQ&E, Article

2(2) emphasizes that

“The State Parties to the present Covenant undertake to gearante
that the rights enunciated in the present Covenant will be esércis
without discrimination of any kind as to race, colour, sex,
language religion, political or other opinion, national or social

origin, property, birth or other status.”

Althoughlanguageis an indicator of basic human rights under international law|éss
well developed than race, color, sex, and religiolmternational law raises a further question:
What is the content of human rights when language is at issu€?n one hand, language is
critical to every human being’s sense of self and is aemely important conductor of culture.
As a communication tool, language can link people’s minds, andalsdsan identity builder:
speaking a language shows membership in a certain ethnic graowguage, identity, and culture
are strongly connected. Furthermore, people usually do not choosdirdidi@nguages. First
languages are decided by parents and birth location, mattéestofy rather than choice. On the
other hand, governments make certain languages privileged and otrearsrablie. If language
has such intimate interactions with human, identity and culturejrdisation against languages

will create discrimination against the people, identities, and culturespgbak them.

Based on policy practice to date across a range of multiliregatds, we know that it is
nearly impossible for a government to makdanguages official to the same extent. In addition,

we also know it is impossible to remain language neutraloveergment needs at least one

%> For example, in Weissbrodt, Fitzpatrick, and Newisdlnternational Human Rights Law, Policy, and@ess”,
‘language’ or ‘linguistic’ is not even in the subfeindex. D\vID WEISSBRODT ET AT, INTERNATIONAL HUMAN
RIGHTS LAW, PoLICY AND PROCESS(3d ed., 2001).
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common language to maintain its operations, and at least one langillage privileged. It
makes no difference whether the common language is de jure or de @awt privileged
language causes other languages to be disfavoured in a multilstgtegl and the ideal that all
languages enjoy the same status is both impractical andlisticedn the real world, it is
necessary to find an intermediate plan to break this zero-guati@n. Unlike the concept of
optimal net value of diversity, this dissertation seekise bottom lingather than the highest net
value of linguistic diversity. That is, this dissertation compavarious theories to find an
applicable common measure that is acceptable by the theohes tf&n proposes or endorses a
single way of measurement which pursues the most quantitgesfain or a bundle of valuds.
guestions the normative standards of language policy and languag#anning from the

perspective of legal studies, including constitutionality and liguistic human rights.

1.2 RESEARCH QUESTIONS

The research questions this dissertation poses help to idemtifgnt problems,
re-formulate normative standards and rules for linguistic hunggmsti compare the content of
Mandarin Plus centric policy with the normative standards suggesiggrapose modifications

to Taiwan'’s language legislation. The research questions follow:

(1) What are the legal history and current issues that affect language plamg and policy in
Taiwan?

This question helps us understand the basic facts and background of ém oguistic
legal system. Furthermore, answering this question involves disgusbvious conflicts in the

current system and the scope to amend the normative standards underpinningrnih&aurre

¢ Francois GrinLinguistic Diversity in LANGUAGE RIGHTS AND POLITICAL THEORY 187-88 (Will Kymlicka &
Alan Patten eds., Oxford Univ. Press 2003).
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(2) What is the applicable approach of normative standards out oturrent language
planning theories on language law?

To answer this question, the relationship among language, langlaageng, and law must
first be clarified, and the content of language law must be defBelablars mostly discuss
language planning and language policy from the perspectives afslilng, politics, sociology,
and anthropology. Knowing the connection between language and law is ardtbar aspect

of the issue.
(3) What is the source of law for the concept of linguistic human rigls®?

In the field of legal studies, ‘source of law’ represents both tiggnasf a concept of rule and
a judgment on the validity of a rule. To ascertain the legattsfie international human rights in
Taiwan, identifying the source of law for linguistic human rigktsinavoidable. This question
focuses on the process of how linguistic human rights, which are bratigiylated in

international law, apply to Taiwan given its special political status.
(4) What specific linguistic human rights can be identified?

This question is answered by isolating linguistic elementstarnational human rights.
Moreover, it involves formulating authoritative interpretations of lisjaihuman rights issues.
Answering this question requires a review of relevant theameksinternational law and their

application in Taiwan.

(5) What conflicts exist between the current Mandarin Pluscentric system and the
normative standards of linguistic human rights?

This question examines current issues from the perspectiveguiisiit human rights. It
focuses on summarizing previous findings about unsolved problems under Mandarang!|

identifying possible modifications to Mandarin Plus language planning and.policy
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1.3 METHODOLOGY

This dissertation relies chiefly on qualitative research appesaclo better understand
the current legal system of language planning and policy, wadvstw relevant literature. We
then explore in-depth the relationship between language and humarusgiysextual analysis
of linguistic human rights literature. Next, we apply the finditmyghe current Taiwanese society
to suggest a direction for change or reform; this research métiot/es collecting and
interpreting data from interviews with key persons. The int@rsideepen our understanding of

current practical problems, leading language attitudes, and the possitalitgform agenda.

1.3.1RESEARCH DATA

The research of this dissertation is

following topics in Table 1-1:

based on the analiydierature that covers the

Table 1-1: Research Areas and Relevant Topics

Research Area

Relevant Topics

1. Legal History of Language

Language History in Taiwan

Legal History in Taiwan

2. Current System, Issues and Causes

Analysis of Current Legal System

The Practice of Mandarin Plus

Composition of Language Population

Current Issues

3. Introduction to Theories

Orientations of Language

Language Planning

International Law

Linguistic Human Rights

4. Conflicts between Theories and the Curr
System

ehinguistic Human Rights

Estimated Effect of Mandarin Plus

US Experience
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(Table 1-1 continued)
5. Further Modifications for Legislation Orientations of Language

Reform Language Planning

International Law

Linguistic Human Rights
Estimated Effect of Further Modifications

1.3.2LITERATURE REVIEW

The field of linguistic human rights is relatively new with pest to normative

requirements and standards. The main discussions among relevant scholars follow:

Table 1-2: Research Content and Contributors

Content Contributors
(Beyond) Benign neglect Will Kymlicka (1995), Joseph Carens (2000),
Alan Patten (2001), and Rainer BaubBck
General concepts of normative linguistic | Fernand De Varennes (1996, 2001), Tove
rights Skutnabb-Kangas & Robert Phillipson (1994),
Denise Réaume (2000), Ruth Rubio-Marin
(2003), and Stephan May (2003)
Avoiding linguistic genocide Tove Skutnabb-Kangas (2600)

T WILL KYMLICA, MULTICULTURAL CITIZENSHIP 111 (Oxford Univ. Press 1995)0SEPH CARENS, CULTURE,
CITIZENSHIP AND COMMUNITY: A CONTEXTUAL EXPLORATION OFJUSTICE ASEVENHANDEDNESS 77-8 (Oxford Univ.
Press 2000); Alan PatteRplitical Theory and Language Polic29:5 RLITICAL THEORY 693 (Oct. 2001); Rainer
Baubdck,Cultural Citizenship, Minority Rights and Self-Gavaent in CITIZENSHIP IN DIVERSE SOCIETIES (Will
Kymlicka & Wayne Norman eds., Oxford Univ. Pres30@).

8 FERNAND DE VARENNES LANGUAGE, MINORITIES AND HUMAN RIGHTS (Hague: Kluwer Law Internat’l, 1996);
Fernand De Varenned,anguage Rights as an Integral Part of Human Righ3sl INTERNATI'L J. ON
MULTICULTURAL SOCIETIES 15-25 (2001); Tove Skutnhabb-Kangas & Robert Rigtin, UNGUSITIC HUMAN RIGHTS:
OVERCOMING LINGUISTIC DISCRIMINATION (Berlin & New York: Mouton de Gruyter, 1994); Deri Réaume,
Official-Language Rights: Intrinsic Value and theofection of Differencein CITIZENSHIP IN DIVERSE SOCIETIES
(Will Kymlicka & Wayne Norman eds., Oxford Univ. €ss, 2000); Ruth Rubio-Maribanguage Rights: Exploring
the Competing Retionaled; LANGUAGE RIGHTS AND POLITICAL THEORY, supranote 46, at 52-79; Stephan May,
Misconceiving Minority Language Rights: Implicateofor Liberal Political Theoryin LANGUAGE RIGHTS AND
PoLITICAL THEORY, supranote 46, at 123-52.

9 Tove Skutnabb-Kangas, INGUISTIC GENOCIDE IN EDUCATION OR WORLD DIVERSITY AND HUMAN RIGHTS
(Lawrence Erlbaum Publishers 2000).
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(Table 1-2 continued)

Democratic fairness David Laitin & Rob Reich (2003)
Anti-discrimination Michael Blake (2003)
Minimalism, anti-nation-building, and Daniel Weinstock (2003)
revisability

Just way of distributing language learning | Philippe Van Parijs (2003)
costs
Facilitating collective choice Denise Réaume (2003)
Counter-balancing of unjust nation-building Jacob Levy (2003)
Fairness of background conditions under | Allen Patten (2003
which speakers of different languages can

further their language-related identities and

ambitions

The interests of children Thomas Pogge (2003)

A successful nation-building project Alan Patten & Will Kymlicka (2003)
Adequate recognition Charles Taylor (1992)

Procedural approach Daniel Weinstock, Jacob Levy, Denise

Réaume, and Allen Patten (2003)

0 David Laitin & Rob ReichA Liberal Democratic Approaghin LANGUAGE RIGHTS AND POLITICAL THEORY,
supranote 46, at 80-104.

1 Michael BlakeLanguage Death and Liberal Politic LANGUAGE RIGHTS AND POLITICAL THEORY, supra note
46, at 210-29.

2 Daniel WeinstockThe Antinomy of Language Poljdy LANGUAGE RIGHTS AND POLITICAL THEORY, supranote
46, at 250-70.

%3 Philippe Van Parijg.inguistic Justicein LANGUAGE RIGHTS AND POLITICAL THEORY, supranote 46, at 153-168.
* Denise RéaumdBeyond Personality: the Territorial and PersonalirRiples of Language Policy Reconsidered
in LANGUAGE RIGHTS AND POLITICAL THEORY, supranote 46, at 271-95.

® Jacob Levylanguage Rights, Literacy, and the Modern Statd ANGUAGE RIGHTS AND POLITICAL THEORY,
supranote 46, at 230-49.

% Allen Patten,What Kind of Bilingualism?in LANGUAGE RIGHTS AND POLITICAL THEORY, supra note 46, at
296-321.

" Thomas PoggeAccommodation Rights for Hispanics in the Uniteate3fin LANGUAGE RIGHTS AND POLITICAL
THEORY, supranote 46, at 105-22.

%8 Alan Patten & Will Kymlicka,Context, Issues, and Approach#sLANGUAGE RIGHTS AND POLITICAL THEORY,
supranote 46, at 39-40.

%9 Charles TaylorThe Politics of Recognition, iMULTICULTURALISM AND THE POLITICS OF RECOGNITION 25-73
(Amy Gutmann ed., Princeton Univ. Press 1992).

0 Daniel WeinstockThe Antinomy of Language Poljdy LANGUAGE RIGHTS AND POLITICAL THEORY, supranote
46, at 250-70; Jacob Levijanguage Rights, Literacy, and the Modern Staité ANGUAGE RIGHTS AND POLITICAL
THEORY, supranote 46, at 230-49; Denise RéauiBeyond Personality: the Territorial and Personaliples of
Language Policy Reconsidereih LANGUAGE RIGHTS AND POLITICAL THEORY, supranote 46, at 271-95; Allen
PattenWhat Kind of Bilingualisman LANGUAGE RIGHTS AND POLITICAL THEORY, supranote 46, at 296-321.
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1.3.3DATA COLLECTION

Census and statistical reports about the composition of the Tasvpopslation and its
language sub-populations, relevant news reports, attitudinal tita daiwanese people, etc.,
are collected from online digital databases or libraries, gowamhrand relevant research
publications. Data about Taiwanese legislation and cases aetedlfrom the official websites
of the Judicial Yuan, the Legislative Yuan, and the Ministryustide® Legislation and legal
materials pertaining to the United States can be found ingkis-Nexis and Westlaw websites
and the UW law librar§’ This dissertation uses Mandarin and English materials. Mandarin
materials are collected mainly in the Chinese-speaking wardjish materials are collected
mainly in North America. Holo (Taiwanese) materials, whosengrar and characters are nearly

identical to Mandarin materials, are used when discussing the perspectives speglters.

1.3.4INTERVIEWS

Several interviews with the key persons were conducted to anahe legislative
background. Interview questions focus on attitudes about languages aildepesolutions.

Questions posed include:

Table 1-3: Interview Questions

Questions Related Topics
1. To what ethnic group do you belong? Background analysjis
2. Besides Mandarin, what language(s) do you speak most often? Background analysi
3. What language problems exist in Taiwan? Current problems
4. What languages do you identify as native languages? Language attitude
5. What languages should be preserved in Taiwan? Language attitude

®1 Please see the Bibliography for further detaitédrimation.
%2 please see the Bibliography for further detaitédrimation.
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(Table 1-3 continued)

6. Do you want your children to learn your mother tongue? Why? Languagédaenttit
7. What is your ideal language environment in Taiwan? Language attitude
8. What is your opinion of Mandarin Plus? Legislation background

9. Is there any other resolution than MP? Are you for or agathstégislation background
Why?

10. What is your opinion about linguistic human rights? Legislation background

The interviewees include legislators, language policy officespecially in the National
Languages Committee, Ministry of Education), leading professardevant fields, and opinion
leaders of local linguistic activist groups. These interviewp kelidentify the background of
current problems and possible resolutions. The interview process arghtcoftinterview
guestions were submitted to the Human Subjects Division of the UmyefsiVashington for
their approval. Application #36864 was approved under 45 CFR 46.101(b)(2)&(4) from

September 10, 2009 to September 9, 2014. The 11 interviewees are as follows:

Table 1-4: List of Interviewees

Number Interviewee Annotation Date of Interview
1 101409G Previous government officg Oct. 14, 2009

2 032510G Previous government offigavlar. 25, 2010

3 040610L Congressman Apr. 06, 2010
4 041910L Congress Assistant Apr. 19, 2010
5 101909S Scholar Oct. 19, 2009

6 110909S Scholar Nov. 09, 2009

7 111109S Scholar Nov. 11, 2009

8 032310S Scholar Mar. 23, 2010

9 03231071 Local linguistic activist Mar. 23, 2010
10 03231072 Local linguistic activist Mar. 23, 2010
11 032010T Local language teacher Mar. 20, 2010
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1.4 THESIS ORGANIZATION

This dissertation hase following seven chapters.

Chapter 1 describes the motivation for this dissertation and provides negessar
background information. This includes identifying: research questiemggwed literature, the
purpose and significance of this work, research methodology, thearszatjon, and definitions

of complex terms.

Chapter 2 reviews the legal history of language planning and policy of diaiand the
current issues. It covers the pre-modern-state period, thedpefi Japanese rule, Chinese
Nationalist Party rule, and the Mandarin Plus era. In additionsd ekamines the obvious
conflicts in Taiwan’s current system and explains why wedne introduce another normative

standard.

Chapter 3 analyzes the relationship among language, language planningwarashdhit
defines language law. It then introduces and formulates background kigewdbout language

planning to examine the applicable approach of normative standards of language la

Chapter 4 examines the international human rights system. It introduces thew

International Bill of Human Rights is applied to Taiwan given its partiquiditical status.

Chapter 5 identifies the linguistic factors in the international human sigimcluding the
Universal Declaration of Human Rights, the International Covenant on Civil aricc&dRights,
the International Covenant on Economic, Social and Cultural Rightshelt describes
authoritative interpretations of linguistic human rights made byHiman Rights Committee

and the Committee on Economic, Social and Cultural Rights. It fotesuthe findings to clarify
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the content areas of linguistic human rights.

Chapter 6 examines the effect of Mandarin Plus by analyzing it in th&ext of the
ROC Constitution, especially its multiculturalism declarativrapiplies the concept of linguistic
human rights to the Mandarin Plus centric system to determinkntltations of the current
system regarding language affairs. It further propomeessary legal modifications to future
legislative work related to language issues based on summganmevious findings and
exploring major language planning efforts (e.g., bilingual eiiluca official declaration,
language stipends, and extra-credit points based on vernaculargangoéciency in different

exams).

Chapter 7 summarizes and concludes this dissertation.

1.5 DEFINITIONS

External-province people refers towai sheng ren(¢t 4 *). ‘External-province
people’ can be translated as ‘mainlanders’. They are
Chinese people who moved to Taiwan from mainland
China after 1945 and have become Taiwanese residents.
This term also includes all their descendants born in

Taiwan.

Hakka refers to Hakka people or the Hakka language,
depending on the context. The Hakka language refers to
Hakka Chinese (ISO 639-3: hak).

Holo refers to Min-nan people or the Min-nan language (ISO

639-3: nan), depending on the context. The Holo



22

language is also called ‘Taiwanese’, ‘Min Nan’,
‘Minnan’, ‘Hoklo”. This dissertation follows the usage

of the draft of the Language Equality Law (2003).

Mandarin is Mandarin Chinese (ISO 639-3: cmn). Mandarin is also
called ‘Kuoyu’, ‘Putonghua’, or ‘Guoyu’. Mandarin is

the de facto official language of Taiwan.

Original-province people  refers toben sheng ren(# %4 4 ). ‘Original-province
people’ literally means people of Taiwan Province. This
term does not have an exact definition, but it usually

excludes indigenous and external-province peoples.

1.6 SIGNIFICANCE

The status quo of the language planning system in Taiwan is nohltheeason, but is
causing non-official languages — and the cultures with which thegcamatimately linked — to
gradually vanish. On one hand, we could show indifference toward disthlenguages based
on linguistic Darwinism, an extreme belief in the value oicefhcy; on the other hand, those
people belonging to such language groups now solely bear bumtdrssiffer disadvantages of
language and cultural preservation. If democracy and human magatsalues we seriously

endorse, whether the status quo is acceptable demands immediate and intensatimvestig

By answering the research questions this thesis poses, wetmealoiowing significant

contributions:

e Propose necessary modifications to the current Mandarin Plus approachan’Jaiw

linguistic human rights. These modifications could delay and possibly preventttner f
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erosion of language rights and cultural identities now underway in Taiwan.
Enrich current theories of linguistic human rights. Moreover, by applyirgjiegitheories to

a practical experience in a multilingual society, this dissertation helpfirie the definition

and content of linguistic human rights.

Provide feedback to the U.S. Official Language Plus effort, on which Mandagnsfbased.

Disseminate research idea to the global linguistic community. Teseasociety resembles
an experimental laboratory of multilingualism. Hence, our work has broadapipty for

protecting linguistic human rights in other multilingual societies.
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CHAPTER 2: THE LEGAL HISTORY OF L ANGUAGE PLANNING

AND POLICY IN TAIWAN

This chapter describes the complex and varied legislative and puodityy of language
acquisition in Taiwan. This overview sets out the context, in which ecmueary language
policy in Taiwan emerged. Section 2.1 discusses the composition adrthealge population.
Section 2.2 describes the situation that existed from Taiwartlersent by indigenous tribes
through its colonization in the late 1800s. The three major periode ;ubsequent Japanese
occupation, and their language implications, are discussed in SB@&ionSection 2.4 describes
the aftermath of WWII and the coming of the Chinese NationBl&sty, while Section 2.5
concludes the chapter by reviewing the aftermath of the DenwmdpPabgressive Party’s
presidential victory in 2000 and its effect on Taiwan’s langdags and policy. Understanding
this historical evolution is important because linguistic environngenboi created within a short
period and the historical interactions between a multilingual soeied its languages are an

avoidable element taken into consideration while developing the relevantysigahs

2.1 COMPOSITION OF TAIWAN'S LANGUAGE POPULATION
Taiwan is an immigrant society. Except for its indigenous peoplest Taiwanese are
offspring of emigrants fronMin Yue (& %, today’s Fujian and Gungdongprovinces) of

mainland China. According to an official research report on ethnitifidation?®® there were

22,689,122 Taiwanese in 20804 all of whom belong to four ethnic groups.

& €, 2REFA T AHFTHD AT COUNCIL OF HAKKA AFFAIRS, QUANGUO KEJIA RENKOU
JcHU ZiLiao DIAOCHA YANJIU [A Research Study of the Basic Information of Netional Hakka Population] 3-2
(2004) (Taiwan).

O N Fgn et god o 4 4R 4 v frE b4 4 - Department of Household Registration, Ministry loferior, Huji
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A multi-ethnic society means a multilingual society. A direvay to know the language
population is to take a census of it. However, Taiwan lacks suchidegatse beginning of the
first KMT administration (1945-2000). According to a statisticgpart®® items covered by
population censuses differed each time censuses were administéhedpast century. Those

census questions related to ethnic groups follow:

Table 2-1: Census Questions Related to Taiwan's Ethnic Populations

Japanese Period ROC Period
Census Items\ Year
‘05('15|'20|'25|‘30|'35|'40['56|'66|'70|*75('80|'90({2000
Race VIV|IVI|VI|V|V]|V
Original Domicile VVIVIV|V|V|V|V|V|V|V|V]|V
Ancestry Domicile VIV ]|V
Place of Birth VIV |V Vv VIiV]|V
Usual Language \%
Language other than Usual Language | W
Japanese Proficiency W |V Vv \%
Japanese Proficiency (Chinese Only) Vv
Taiwanese Languages Proficiency
Vv

(Japanese Only)
Indigenous Peoples NV

If a colonial government tends to adopt an assimilation policysat falvors a monolingual
policy. The Japanese colonial government provided a remarkable exangline monolingual
policy was followed by the KMT administration even though the twweghments adopted

different national languages. This table shows that the KMT radiration did not include

Renkou Linian Tongjibiao Biaoy[Yearly Population Statistics Report, Table Ondpifan), available at
http://www.ris.gov.tw/gateway/stpeqrO1.dgast visited Feb. 5, 2008).

85 4 2y Fr= 4 #5 p* #& Directorate General of Budget, Accounting andiStias, Executive Yuarlici
Pucha Xiangmu BijiapA Comparison of the Items of Every Census] (Taijyavailable at
http://www.stat.gov.tw/ct.asp?xltem=556&ctNode=5#B&t visited Feb. 5, 2008).
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language as a census question. In fact, the Japanese cota@airgent also stopped taking a
census of languages other than Japanese afte’®l92@® census questions of the latter half of
the Japanese ruling period and the KMT ruling period represent abgimilation policies.
Although other languages, which represent heterogeneity, still exieeydwere not deemed
significant enough to question. Table 2-1 shows that, except fageimolus peoples (whose
ethnic group status was a census item in the 2000 census), the oth@rithiaay ethnic groups

were not included in post- WWII censusés.

Therefore, the composition of Taiwan’s language population can onlyibetsi from the
relevant information. Some contemporary sources are more dimetdted to the language
population, such as the 2004 “Research Study of the Basic Informattbe dfational Hakka
Population”® and the 2004 “Taiwan’s Election and Democratization Study, 2002-2004(lIl):
The Presidential Electiorf®. The former includes the Hakka language population, and the latter
contains the family languages of the people living in 63 admitiigrdistricts out of the total
358 districts. Neither of these is a geographically completauseB®sides the abovementioned
data, some sources are not directly related, such as national rdphiogdata, but still have

value.

% By contrast, the English colonial government atsuk a census of the population in India in the samar, but
usual language was still a census itemit s, 4 3 p o FH RER G OFRL S, fLFRT LT 4L

2 Wang Qiming,Taiwan Rizhishiqi Guoshidiaocha De Xueshuyifitime academic significance of the population
censuses in the Japanese ruling period], 24vAN JIAOYUSHI YANJIUHUI TONGXUN [NEWSLETTER OF THE
ASSOCIATION ON RESEARCH OF THEHISTORY OFEDUCATION IN TAIWAN] 8 (Taipei: the Association on. Research of
the History of Education in Taiwan, Sept., 20023i(fan) (citing & 7 # = %%, fepF = v A & =H{ 2 VT,
Ak A € je3E Takano lwasaburouginji toguchi cyousa ni taisuru syokafComments on the temporary
population census], ZIAIWAN TOUKEI KYOKAI ZAsSI[Magazine of the Taiwan Statistics Association]@{Taipei:
Taiwan Statistics Association, Mar. 1937)).

®7 Indigenous peoples still needed to make housetaistration before 2000, table 3-4 doesn't meat the
though of indigenous peoples appeared in 2000.

B3I BLRE, 2RERA T AFFTHD A7 COUNCILOFHAKKA AFFAIRS, supranote 63.

%9 HUANG XIUTUAN, TAIWAN'S ELECTION AND DEMOCRATIZATION STUDY, 2002-2004(lIl): THE PRESIDENTIAL
ELECTION (2004) (Taiwan).
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2.1.1THE FOUR ETHNIC GROUPS

In, Taiwan, the existence of four ethnic groups became the neginstconcept behind
language legislation. In the 2004 census, 73.3% of Taiwanese peopleiadethiEmselves as
Holo, whose ancestors mainly emigrated from the Fujian Province iofamd China several
hundred years ag8. 13.5% self-identified as Hakka, whose ancestors mainly emigraied f
the Guangdong Province hundreds of years’agsbout 8.0% were “external-province persons”,
who emigrated from mainland China with Chiang Kai-shek’s administrati or around 1949.

Only 1.9% of the people identified themselves as indigenous péedples.

Table 2-2: Percentage of Taiwan’s Four Ethnic Groups in 2004

Group Holo Hakka External-Province Indigenous
Percentag
Percentage (%) 73.3 13.5 8.0 1.9

According to the 2003 Draft of the Language Equality Act, Agti2] Section 3, Taiwan’s
national languages include indigenous languages, the Hakka languagdplthéanguage
(Taiwanese), and Mandarih.In 2007, a new draft was proposed by the Council for Cultural
Affairs, and it replaced the 2003 draft. The 2007 Draft of theoNal Language Development
Act, Article 3, indicates that “national languages” refen&dural languages and sign languages
of Taiwan’s domestic ethnic groups or distrittsthe 2007 draft did not directly mention “four”

ethnic groups, but it used the term “ethnic groups” instead of “lgyj@ygeoups.” This draft did

P rrEHLRE, 2RE R T AHFTHA A7 COUNCILOFHAKKA AFFAIRS, supranote 63, at 3-2.

1d. at 3-2.

2 1d. at 3-2.

1d. at 3-2.

" REmL R ¢, %7 T % ¥ % National Languages Committee, Yuyan Pingdengfaa@g®raft of the
Language Equality Law] art. 2. (Feb. 10, 2003) \{fi).

S FFcr, MRET B2 ¥ % Executive Yuan, Guojia Yuyan Fazhanfa Caoan [Dohthe National Language
Development Law] (Feb. 1, 2008) (Taiwan).
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not emphasize the number of ethnic groups, but it still regulatgddae affairs on the basis of
this concept. Even when the concept of “four ethnic groups” became mamst@guage

legislation was still based on the 2003 principle/terminology.

Although recent legislative drafts use the ‘four ethnic grougssification, this term does not
have a long history. This terminology in fact confuses severargiiffelassification categories.

The traditional population classification is a hierarchical mo8eice the Japanese colonial
government started to take a census of the population in 1905, 14 gem=swades have been
taken up to 2007 In the 1905 population census, the Japanese government classified the
Taiwanese as inlanders, islanders, and aliens. “Inlanders” e@éféor the people from the
Japanese homeland, and “islanders” referred to Taiwanese. Sincesl®0derns were divided

into the Han ) and Ban &) peoples’ The Han were mainly classified as Fukkefif) or
Kanton (3 1), and the Ban as Seibart ¢) and Jukubanif %).”® Fukken indicated Han

people who migrated from the Fujian Province of China, and Kant@mtnkéan who migrated
from the Guangdong Province. Ban literally meant ‘barbarian’. Selibarally meant ‘rare
barbarian’ and referred to indigenous peoples who were less sinatizibat time; Jukuban
literally meant ‘matured barbarian’ and referred to the mureised indigenous peoples.

Jukuban was later called Heihozokd ¥ *%), which literally meant ‘indigenous peoples who
lived in the flats’, and Seiban became Takasagozokw;(*s), which meant ‘indigenous

peoples’ of Taiwan. See Table 2-3.

a2l B ¥ 98 P R Directorate General of Budget, Accounting andiStias, Executive Yuarsupra

note 65.

" Banffan (£/4) is a negative word nowadays. | use it only faressary discussion in this dissertation.
Bagy, d ¢ WY ATIEAERE S ¢ 8 A AN AE %2 A4 Wang Fu-changYiu Zhongguoshengji Dao
Taiwan Zuqun: Hukoupucha Jibie Leshu Zhuanbian E&nxi [From Chinese Original Domicile to Taiwanese
Ethnicity: An Analysis of Census Category Transfation in Taiwan], 9 AIWANESE SOCIOLOGY 73-4 (Inst. of
Sociology, Academia Sinica & Department of Sociglddat’l Taiwan Univ., Jun. 2005) (Taiwan).
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Table 2-3: Classification of Taiwanese Peoples in the Japanese Ruling Period

Race Han Indigenous Peoples
1905 Fukken Kanton Jukuban Seiban
1915 Fukken Kanton Jukuban Seiban
1920 Fukken Kanton N/A N/A
1925 Fukken Kanton Jukuban Seiban
1930 Fukken Kanton Jukuban Seiban
1935 Fukken Kanton Heihozoku Takasagozokl

Because of the Pacific War, the 1940 population census was not coynfdetellated.
After WWII, the Chinese Nationalist Party’'s (KMT’s) admingtion experienced an unstable
period. The Republic of China (ROC) carried out a military occupatiofaiwan and held an
unsuccessful census due to the shortage of time, money, and humacegsn 1948° The
KMT was defeated by the Chinese Communist Party and retreat€diwan with 2 million

people in 1949. The first population census under the KMT administration was held in 1956.

The 1956 population census had an important change that created the prodelyyf four
ethnic groups. This census also mixed different census models. l@rsgrisus was conducted
on a provincial basis, which was adopted by the KMT administration in mainland @ialitlacsn
brought to Taiwan®® Given this history, the census naturally distinguished between
“external-province persons™i(§ %, wai sheng renand “original-province persons™~ 4§ * ,
ben sheng rgn Because Taiwan was considered a province under the ROC palstam, the

meaning of Taiwan Strait was also changed. From a state boundamgnTStrait became a

" There were some Han people other than Fukken otoiaat that time, but the number was very small.

083 n, Wi d P SRE L] - IR | Tl RS Bc(1945-1949) Wu Yongjheng, Zhanho Taiwan
Huzheng Biange Zhi Yanjiu [A Study of Taiwan Houskh Registration Affairs: From “Recovery and
Rehabilitation” to “Society Cleansing and Martiadw’ (1945-1949)] 46-50 (2006) (unpublished masteedis, the
History Institute, Nat’l Chengkong Univ.) (on fileith Chengkong Univ.).

Bigy, d v MYEATIEEE S v & 465 R %2 A 15 Wang,supranote 78, at 75.
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provincial boundary. The Chinese people became ‘external-province peopleéhen‘islanders’

became “original-province peoples’, after KMT’s military occupation.

In addition, the classification rules of this census shaped the tbtieer ethnic groups. The

census report indicates that

“[i]n order to trace the long-term migration, this census asked t

‘ancestry domiciles’ 42 45, zuz) of the people of the Taiwan

Province, and it also asked the tribes of the ‘mountainous

compatriots’ (L' # ¢ *#, shan-di tongba)j.

As for the external-province people, the census asked in which ygaraime to Taiwan to

understand short-term migratiéh. Mountainous compatriots’ were calledkasagozoki® #)
*%) during Japanese rule. Most Han people’s ancestors migratedrfaomand China hundreds

years ago and had no kinship connections to mainland Chinese for sevesahtiges.
Nevertheless, to emphasize that original-province people wereffhg Chinese headcount and
enhance the relationship between mainland China and the Taiwan Pyrdimasensus rule

stipulated that

“Most original-province people who migrated from mainland
China came from Fujian or Guangtong, so it [author: the ancestry

domicile] can be filled in according to their families’ usual

B iy o bk, PEARS TS AHL TS - AR E RS T Y Ao 2 B34 & HOUSEHOLD
CENSUS OFFICE OF THE GOVERNMENT OF TAIWAN PROVINCE, ZHONGHUAMINGUO HUKOU PUCHA BAOGAOSHU.

DiY1IJUAN TAIMINDIQU HUKOU PUCHA JISHU JITONGJITIYAO [Report on the Census of Population of the Repuddli
China, Volume 1: Household of Taiwan and Fujientiii 169 (Household Census Office of the Governtnaf
Taiwan Province, 1959) (Taiwan).

% 1d. at 169.
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languages. If a person’s usual language is Min-nan language
[author: Holo language], his ancestry domicile is Fujian; if his

usual language is Hakka, his ancestry domicile is Guangténg.”

The registration of ancestry domicile was an important methodnind the Taiwanese
Han people of their ancestors’ birthplace and to enhance the notion aflamoffi The
government made efforts to classify the original-province peomesestry domiciles for
symbolic purposes, but an original-province person’s ancestry domidileodihave any legal
effect in his daily life. However, this classification confimnéhat, from the perspective of the
government at that time, the difference between Hakka and Holo pewgpdelnguage, and it

also showed that the government was aware of linguistic diversity irafaiw

The Heihozoku peoples were not a census item.Heihozoku was a naltslogety, and
Han was a patriarchal society. When a heihozoku woman mariitghaman, their offspring
therefore became Han people. So, the percentage of Heihozoku people teasetkethrough
intermarriage with Haff. In 1943, there were 62,119 Heihozoku in TaiWamut all Heihozoku
were classified as Han or mountainous compatriots in the 1956 cdnhgers.though they
obviously could not find their original domicile in mainland China, theyewelassified
according to their usual languages. Furthermore, if a Heihozolsempeould speak Hakka at

that time, he might be “bestowed” with an original domicile of Guangdong bgetisus officer.

8 Even though Hakka language is not identical tot@eese, and many Hakka people speak Holo, theiaffic
census still applied this rulef %74 = v f &, ¥ FAE v $ aHFL L 5 - LEFE R F itz
53t & HOUSEHOLDCENSUSOFFICE OF THEGOVERNMENT OFTAIWAN PROVINCE, supranote 82, at 31.

% Seefls i, » HPAZESS T H A, £0¢ AP s Liu Nan-ming,Weisheme Yao Juban Hukoupudgiihy

is the census of population held], 12:30RGGUONEIZHENG [CHINESEINTERIORAFFAIRS] 4 (1956) (Taiwan).

8 Of course, intermarrage is not the only reason.

87 TAEIRET %, 2847 - & LR E TAWAN PROVINCIAL ADMINISTRATIVE EXECUTIVE OFFICE,
TAIWANSHENG WUSHIYINIANLAI TONGJITIYAO [STATISTIC REPORT OFTAIWAN PROVINCE OF THE FIFTYONE YEARY
(1946)(TAIWAN).



33

As noted earlier in this chapter, ‘original domicile? ¢; ben z) became a census question

after the KMT took over Taiwan. ‘Original domicile’ means heit ‘domicile’ nor ‘place of
birth’; rather, it is a special Chinese system of householdtrag, and its history can be
traced back to the Dong Jin Dynasty (A.D. 317-420The Jin Dynasty (A.D. 266-316) ruled

most Chinese territory but was defeated by Liu Y&) in A.D. 316 and lost its northern

territory® Historically, the Jin Dynasty after A.D. 316 is called Beng Jin Dynasty. The Jin
Dynasty moved its capital from Luo Yang¢t (%) to Nan Jing & » ), but it kept a special

household registration record for the northern people who followed th@logovernment to the
south. The northern domicile records were written on white shedtsr rdnan on the yellow
sheets of the southern people, and the northern people had priority on govermeaisiales
and advantages on taxes because the central government was rgtéonpcover lost territory

and return to the nortH.

The Nationalists’ ROC government fled to Taiwan after beinigaded by the Chinese
Communist Party, and it brought the concept of original domiatlle #v Original domicile was
a hereditary status, and it was also part of the constructiorthefoay of Chinese legitimacy.
After the physical battles ended and the Communists won the Chamgs&Var in 1949, the
People’s Republic of China and the Republic of China started their éomgvtar for Chinese
legitimacy. The Nationalists’ ROC government faced two main probl First, it still asserted
that the ROC government was the only legitimate government aaCBefore the Nationalists’

ROC fled to Taiwan, it held a general election of congressmerainland China in 1947. Most

8 Dong Jin was not the first dynasty to adopt oagjimusehold system. It is only an example here.
8 Seem gl A, = HA ﬁ % # §p %3+ ¢ National Bureau of Statistics of Chirffanguo Liangjin Nanbeichao
Tongjishi [The History of Statistics in the San Guo, Liarig, ;and the Nan-Bei Period] (P.R.C3gvailable at
http://www.stats.gov.cn:82/50znjn/t20020617_226#8.{ast visited Jan. 22, 2010).
90

See Id.
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of these congressmen followed the ROC government to Taiwan 194%fdreerthe ROC
asserted that it was still the legitimate representativehe Chinese people through the
democratic election: the ROC should remain the governmentowf populi Second, the

Nationalists needed to justify their minority rule over the Taiwanese pgapula

Original domicile was an important classification tool, and it was tkate@ person’s rights
and ultimately to their legal status. For example, the paspage for national examinations and
seats in the National Assembly and Legislative Yuan wengras$ on a provincial basis.
According to Article 85 of the Constitution of the Republic of ChiRabslic employees shall be
selected through a system of open, competitive examination. Prowndialrea quotas shall be
fixed and examinations shall be held in different areas. No person shelploented to a public
office unless he has successfully passed such an examihalioms, before the 1992
constitutional amendments were pasgegublic employees, except for those in the Taiwan

Province Government, were selected according to their original domiciles.

In 1950, for example, 179 out of 216 (83%) positions in the central goversniational
Higher Ranking Employment Examination were opened to people whose originalldenviere
in mainland China; however, other applicants, who comprised roughly 85%eototal
population, had only 37 positions (17%).This situation lasted until 1962, when the

government started to change the formula to balance the quota hettemal-province people

NSeerF h od ¢ WAL R 2§ AAENEEEE2 A4 Wang,supranote 78, at 64.

92 ¢ Ea WA S Z %52 (1992) ZHONGHUA MINGUO XIANFA DIERCI ZENGXIU TIAOWEN [The Second
Additional Articles of the Constitution of the Rdpic of China] (May 28, 1992) (Taiwan).

Bmp R, BETAEE UFEPEEEY 0 M H%E>c% Luo Ming-Ching Gaopukao Fenshengqu
Dingerluqu Yu Tezhongkaoshi De Shengzi Shaixuaogd@[The Filtering Result by the Provincial Differenoé
Domicile in the Fixed-quota Higher and General RagkExaminations and the Special Examinations],131:
TAIWAN ECONOMIC REVIEW 90 (2003) (Taiwan).
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and others? Although original-province people comprised about 85% of the total papuiat
Taiwan, they comprised only 17%, 14%, and 4.3%, respectively, of congredseae officers

in the central government, and military generals in 887.

As one would expect, when the political importance of original dorsidisappeared, the
government stopped asking about this question on the census. The ROC lost its seatitedhe U
Nations in 1971, and the People’s Republic of China was then regardeel asly legitimate
government of China. The Chinese legitimacy dispute was on itdavegsolution. The ROC
broke off diplomatic relations with the United States in 1979 and WwéHRepublic of Korea in
1992. The ROC was thought to be the loser in this battle for Chirgggméey. When it became
unable to sustain the facade of being a government represdrginghole of China, the ROC
ministerial party, the KMT, began to face pressure for politieldrms. When national elections
changed to being based on the current Taiwanese population afteodifecations of the ROC
Constitution in 1991, original domicile became an unnecessary gedgistritem. For
external-province people, domicile even became a burden rather thasieg@nivhen running
for election because of the stigma of the earlier privilegedsures® In the face of strong
protest against the fact that external-province people held apglganhtages in their numbers of
governmental positions, the government stopped surveying external-grgaogple’s original
domiciles after the 1992 Revision of the Household Registration’Ldomicile registration
was no longer part of the population census after 1992, and original dowasileot included in

the 2000 census.

M mB R, BY LAY E IS S 0% 4 %% Luo, supranote 93, at 92-3.

P SeerF b, o ¢ WEAEIEREEE S F A ABEEES2 A4 Wang,supranote 78, al06.

% The legislators of the KMT proposed the modifioatbf the Household Registration Law on their owitiative.
Seei ¢ &, d ¢ WY EDEA%F: S o F &4 HE %2 » 17 Wang,supranote 78, at 93-100.

M wggizian, Ra(~ - )EFR(-)%F % 312954 Hujifa Xiuzheng [Revised Household Registration Law
Presidential Order (81) Huazong (1) Yi Zi No. 3¥2an. 29, 1992).
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The experiences of household registration and population census-tadatedcthe natural
prototype of four ethnic groups because the 1956 classificationustueis adhered to by the
1966, 1970, and the 1975 censu8e$he measures transformed the classification of ethnic

groups is shown in Table 2-4:

Table 2-4: Comparison of Classifications before/after 1945

Time Classification

Before 1945 | Fukken Kanton Heihozoku| Takasagozoku Chinese (ROC)

Min-nan - i .
After 1945 Hakka N/A Mountalr?ous External-province
(Holo) Compatriots People

Like the burakumin (%% %) of Japan or théaraiyar caste of India, Taiwanese ethnic

statuses were announced equal by law but remained unequal in daihAlifiough the
government stopped registering original domicile information, the comédptr ethnic groups
was implanted in people’s minds. Based on the composition of the Taevaopulation, the
concept of four ethnic groups also ran counter to Chinese nationbl@®never, the 1993 White

Paper on Ethnic and Culture Policy of the Democratic Progressive Party {p&&ed that

“Taiwan now has at least several ethnic groups, including
indigenous peoples, Min-nan people (language group), Hakka
(language group), and the external-province people (ethnic

group)... there should not exist the difference of priority and

% After having carried out the propaganda and thenalism education for more than 30 years, theegoment
did not need ancestry domicile to inspire the oadfprovince people’s nation-spirits anymore, eggigcwhen the
difficulty to confirm the ancestry domiciles. Thacgstry domicile of the original province peopleswet asked in
the 1980 census: # &, d ©® W4 &7+ #%¥: » v d & Bu 8 HE %2 » 17 Wang, supra note 78, at
90-3.



37

inferior, center and margin, or the mainstream and the regions

between them?

Despite these lofty statements, after the DPP won the praaiddattion in 2000, it started

a language policy based on these four ethnic groups.

2.1.2PEOPLENOT INCLUDED IN THE FOUR ETHNIC GROUPS

The oversimplification of four groups did not include all people livinglanvan, especially
new immigrants from Southeast Asia. According to the Minisfrynterior, there were more
than 648,226 aliens with residence permits in 2611Furthermore, 237,807 people from

mainland China and 45,474 people from Hong Kong or Macau have residencés pgarmi

2008
Table 2-5: People Not Included in the Four Ethnic Groups of Taifffan
Foreign Spouses Residence Permit Holders
Status
District January, 2008 2011
Mainland China 252,174 237,807 (2008)
By, b Wy ATIEREE S ¥ A ANSRES2 A Wang,supranote 78, at 107 (citing i
ehE A LI, VLA R e L F AmE arEHEM G2 THE CENTRAL COMMITTEE OF

THE DEMOCRACY PROGRESSPARTY, MINZHU JINBUDANG DE ZUQUN YU WENHUA ZHENGCE DUOYUANRONGHE DE
ZUQUNGUANXI YU WENHUA [DPPS ETHNIC GROUP AND CULTURE POLICY: MULTILISM AND INTEGRATION OF THE
RELATIONS BETWEEN THEETHNIC GRouPY 76-9 (Taipei: The Central Committee of the Denamgr Progress Party,
1993) (Taiwan)).

100 W grem szt by, popcititid 8- O- # % 7 1% Department of Statistics, Ministry of Interidteizheng Tongji
Tongbao Yilingyinian Diwuzhopinterior Statistics Weekly- The Fifth Week of th@1th Year of the R.O.C.] 1 (Feb.
4, 2012) (Taiwan)at http://www.moi.gov.tw/stat/news_content.aspx?sn=£p@&st visited May 29, 2012).

WL w2 #3%, AHE % BRE 22 AR (k4 4 k) %34 National Immigration Agency,
Daludiqu, Gangao Jumin, Wuhuji Guomin (Laitai RarsFongjibiao[Statistics of the Residents from Mainland
China, Hong Kong, or Macau and those Nationals @itiHousehold Registration (Number of the Peophévéad

in Taiwan)] (Jan. 31, 20083t
http://www.immigration.gov.tw/DO/DownloadControlléttach.asp?xpath=public/Attachment/073082151.doc
(last visited May 29, 2012).

192 people from mainland China, Hong Kong and Macaunatt de jure aliens according to the R.O.C. legsiem.
So, their statistic results are not included indffecial database of the aliens.
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(Table 2-5 continued)

HK and Macau 11,244 45,474 (2008)
Indonesia 26,082 189,662
Vietnam 78,950 138,378
Thailand 8,885 80,595
Philippine 6,124 86,862
Japan 2,659 38,111
Others 9,445 114,618
Total 400,895 648,226

De jure, the ROC still view people from mainland China, Hong Konyylawau as nominal
nationals, so they do not need naturalization. However, people from mai@laind can
immigrate to Taiwan only on a family basis, that is, throughriage or kinship. Table 2-5
shows that the number of naturalized aliens reached 5 figurespramghfspouses of Taiwanese
reached 400,895 in 2008. When compared to the indigenous population (482,798 in October,
2007):** the population outside the four ethnic groups is significant. In thises¢he concept
of four ethnic groups is outdated and no longer reflects current condifities the government
stopped taking original domicile registration in 1992, the composition of Tdieanese
population changed dramatically. However, in 1993, the DPP issued its Pédmér on Ethnic
and Culture Policy, which reflected the four ethnic group conception of the populatien. the
DPP became the ruling party, it was hard for new draftsngiulage legislation to get the support

of new immigrants.

108 B2 R E, BB chAAe s 4 B R A 2 L (7 8 R)fe i 4 #ik National Immigration Agency,
Gexianshi Waiji Peiou Renshu An Guojifen Yu Dalar(leangao ) Peiou Renslfilhe Number of Foreign and
Mainland (Including Hongkong and Macau) Spousdsdanh County and City Formulated by Nationality]n(Ja1,
2008),at
http://www.immigration.gov.tw/DO/DownloadControlléttach.asp?xpath=public/Attachment/073085924 (st
visited May 29, 2012).

04 W peen s e @, AR AR A rikc Dept. of Household Registration Affairs, MOXianzhu Yuanzhumin
Renkoush{iThe Current Idigenous Residents] (Taiwam)ailable at
http://www.dgbas.gov.tw/ct.asp?xItem=15408&CtNod&84l(last visited Feb. 26, 2008).
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Except for indigenous peoples, every Taiwanese is an immigrané affspring of ancient
immigrants. In other words, the real difference between thentuFeewanese people, excluding
indigenes, and recent immigrants is their arrival time. ¢ttigious that whether a language can
be considered as ‘official’ cannot be based on the timing of itsepoe. Otherwise, an
indigenous language other than English would be the official languagaioiand United States,
and the official language of California would be Spanish. In thisesears official language

decision based on the outdated belief in four ethnic groups is a form of exclusionism.

2.1.3INCONSISTENCY WITHREAL LANGUAGE GROUPS

The concept of four ethnic groups is also oversimplified for languagslation since it
does not fit the classification of real language groups. Firserred-province people are a
by-product of how household registration was administered. They &amethe whole of
mainland China, including more than thirty administrative districtthefROC, between 1945
and 1949. Not every external-province person is Han. Further, the‘é&ternal-province
people’ encompasses multiple language groups from China. Although pdapleere educated
in mainland China might be more familiar with Mandarin, this did mptify that their mother

language was Mandarin.

Second, indigenous peoples officially include 13 peoples, including two pingps € 4
*£, the previous Heihozoku): Kavalan and SHHoHowever, the language groups of the

indigenous peoples exceed this number. Indigenous languages include: Atmyal,Rukai,

Bunun, Paiwan, Puyuma, Saisiyat, Amis, Yami, Shao, and Kavalan languages-"® In

195 Whether Shao belongs to the pinpu tribes is déilated. Taichung Municipal City Huludun Culturar@er,he
wei pinpu yanjigWhat is Pinpu Researchgt http://www.tchcc.gov.tw/pingpu/pn5.htm (last vesitMar. 21, 2012).
16 273 48R A2 ¢ %% 5 LI IJENKUE, TAWAN YUANZHUMINSHI YUYANPIAN [The History of Formosan
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addition, some of these groups can be further distinguished. For ex#nephtayal language
group has the Atayal and Sedig languages, and the Tsou language grotie Hesou,

Kanakanavu, and Saalua languatyés.

Third, Hakka has several dialects, including: Sixiangf), Hailu (» r£), Dapu (= ¥),
Raoping €+T), and Zhaoanzt-< ). Among the dialects, zhaoan was from the Fujian Province

rather than the Guangdong Province. The language standards ehfuses used to determine
“original domicile” had their own deviations. In 1928, Ogawa Naoyoshiah@addy argued this
point. He identified some Hakka language speakers who actualhatedgfrom the Fujian
Province and some Holo language speakers who migrated from the GuarRydeige:®
Although in theory the main difference between the Holo (Min-nad)Hakka is what language
they usually speak, 56.4% of the Hakka people cannot speak the Hakkageligurhus, the
identification of Hakka people cannot be achieved by counting Hakka igagpeakers. The

term ‘Hakka’ pertains to descent more so than language proficiency.

Fourth, most Taiwanese people are bilingual or even trilingual. Be¢haspercentage of
children going to school exceeded 93% after 1956, and has been higher thain@%976:°
the Mandarin-speaking population has been increasing. In the early 2880$,82.5% of the

Taiwanese people could speak Mandarin, and about 88% of the Taiwanesecpeatppeak

Aborigines: Linguistic] 70-96 (Nantou: The HistaldResearch Commission of Taiwan Province, Aug 9199

Wz g3, AR ER Y% E L, supranote 106, at 70-4.

08l &, EA RSB AT, £ MY A %mT 4B 4 Ogawa NaoyoshiKanminzoku j No Enkaku
[The Migration History of Han Peoplely TAIWAN ZAISEKI KANMINZOKU KYOKANBETSU CHOSA[Investigation on
the Original Regions of the Taiwanese Han Peopl@lhaei: Taiwan SoTtoku Kanbo[l Chollsaka, 1928) (Taiwan,
Japan).

O rE LR, 2RERA T AHFT B 4477 COUNCIL OFHAKKA AFFAIRS, supranote 63, at 4-1.

110 See Government Information Office, Republic of Chin@iaivan), Taiwan's Educational Development and
Present Situationavailable at http://www.gio.gov.tw/info/taiwan-story/educatiofr@ne/frame3.htm(last visited
Apr. 15, 2006).
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Holo.!** In the urban areas, the percentage of people who could speak Mandsrinusia

higher.

Fifth, the Japanese language is totally ignored in post-WWilBuses. Taiwan was Japan’s
first colony and was ruled by Japanese from 1895 to 1945. The Jagmvesnment pursued its
national language movement in Taiwan for half a century. Accortting Japanese official
statistics report, 80% of the Taiwanese people could speak Japand€%4’ Many

Taiwanese today speak Japanese, but the Japanese language population has be€h ignored.

2.1.4A MULTILINGUAL SOCIETY WITHOUTACCURATELINGUISTIC STATISTICS

Taiwan is indeed a multilingual society. Nevertheless, the ceresu#t of the population
gives us only a rough image of the composition of the language populafinvanese speak
Mandarin, Holo, Hakka, Indigenous languages, English, Japanese, Inddaagiaages, Thai,
and Vietnamese, and more. Among all Taiwanese peoples, 73.3% idettgeselves as Holo,
13.5% as Hakka, 8.0% as “external-province persons”, and 1.9% as indigenousspéopl

Furthermore, the number of spouses whose country of origin was nomnTi@aeched 400,895 in

Wxep 2 A€ B EFE LA L BT A€ § 9 1 HUANG XUAN-FAN, YUYAN SHEHUI'Y U ZUQUNYISHI:
TAIWAN YUYAN SHEHUIXUE DE YANJIU [Language, Society, and Ethnic Identity: A StudyTaiwanese Lingual
Sociology] 444 (Taipei:Crane 1995) (Taiwan).

Y2 owunn, A ¥ - o B3E 5%, 404 (74 ghE 1 ZHOU WAN-YAO, Taiwanren Diyici De "Guoyu”
Jingyan[The First Experience of the Taiwanese People wigh"National Language"]n HAIXINGXI DE NIANDAI
[The Age of Umiyukaba] 89 (Yun Chen 2003) (Taiwan).

13 According to an official census of the Hakka paiain, 0.8% of the Hakka people adopt Japaneséeis t
family language.z #F #4 F €, 1“1 #21 - FE2RE RA T A#HTHE D 47 17 COUNCIL OF HAKKA
AFFAIRS, JUSHIJIUNIAN ZHI Y IBAINIAN QUANGUO KEJIARENKOU JIZHU ZILIAO DIAOCHA YANJIU [A Research Study
of the Basic Data of the Population of the Hakkaptein the 99 to 100" years (of the ROC)] 90 (2011) (Taiwan).
W 3nii g, 42 aR482 RANEER Y RRA LT COUNCIL OF HAKKA AFFARS,
JUSHISAN NIANDU TAIWAN KEJIAMINZHONG KEYU SHIYONG ZHUANGKUANG DIAOCHA Y ANJIU [A Research Study
of the Usage Circumstances of the Hakka Language hg the Taiwanese Hakka People in thd 9&ar (of the
ROC)] 24 (2004) (Taiwan).
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2008;" and their children born after 2000 account for 10% of all newborn Taise® A
multiethnic society leads to a multilingual society. Accordingthe Summer Institute of
Language’s 2005 report, there are 22 living languages and 4 eatigetalges in Taiwatl’ this
report does not include those languages brought into Taiwan bymeugnants in the last
decade, such as Thai, Vietnamese, Indonesian, and Philippine logahd@s!® Indigenous
Taiwanese officially speak 14 languages and 43 dialEctwhich account for 10 of the 11
branches of the Austronesian language fafiflyThe Han people speak Mandarin, Holo, and
Hakka languages that belong to the Sino-Tibetan languageyfavtolst new immigrants from
Southeast Asia speak Indonesian languages or VietnaMe&antemporary multi-lingual

patterns in Taiwan are consistent with its history of immigration attsent.

W Rz B E, EET chApe s A B R A 2 L (7 8 R)fe s 4 i National Immigration Agency,
supranote 103.

YOmE A cmupF, CpEZ cHEpeis, §420 4 %4 ¢ %18 2364 Chen Chih-Jou & Chen Po-FDalu Zi Waizi
Peiou[Spouses from Mainland China and Foreign CourjtrisSTAIWAN SHEHUI BIANQIAN QUANZILU [Reports on
the Social Changes of Taiwanese Society] (InstibfitBociology, Academia Sinica Website) (Taiwamjailable at
http://www.ios.sinica.edu.tw/T SCpedia/index.php/%&H %A7%E9%99%B8%ES5%8F%8A%ES%A4%I6%E 7%
B1%8D%E9%85%8D%E5%81%Bast visited May 19, 2008).

117 seel.anguages of Taiwarin ETHNOLOGUE LANGUAGES OF THEWORLD (Raymond G. Gordon, Jr. ed., Summer
Inst. of Linguistics Intl, 1% ed. 2005)available athttp://www.ethnologue.com/show_country.asp?name=Tast
visited Feb. 16, 2009). The Taiwanese indigenowples have 26 languages, which include 22 livimgleges
(Amis, Nataoran, Atayal, Babuza, Bunun, Hakka, Maird Holo, Japanese, Kanakanabu, Kavalan, KulaelRa
Paiwan, Puyuma, Rukai, Saaroa, Saisiyat, Taiwan Sanguage, Taroko, Thao, Tsou, and Yami) and hetxt
languages (Basay, Ketangalan, Papora-Hoanya, aagbyi

B premiiztd, popcsitid - O- # % 7 1% Department of Statistics, Ministry of Interi@ypranote 100,
at 1.

% The indigenous languages contain 14 languagedawiiblectsSee & i %4 | &, & % 14%:F 43 B

= 2 uls % 24 4 Council of the Indigenous Affairs,0anzhuminzu 14 Zu Yu 43 Ge Fangyanbie Fenbu
CankaobiadTable on the Language Distribution the 14 Indiges Languages and The 43 Dialects of the
Indigenous Peoples] (Taiwargvailable at
http://www.apc.gov.tw/chinese/docDetail/detail_T{&p?docid=PA0000000018{Iast visited Jul. 25, 2008).

20| anguages of TaiwarSupranote 117.

PlLizd, 37 g RE L 4% AL ¢ 299§ HUANG, supranote 111, at 444 3 3F i+ | ¢,
112 f#REREFRANREFER Y KA A7 7 COUNCIL OFHAKKA AFFAIRS, supranote 114, at 24.
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2.2 LANGUAGE PoLICY BEFORE THE MODERN STATES

Some archaeological excavations and research reports suggdsitven belonged to the
Austronesian Cultural Circle in the pre-historic period and that indige peoples inhabited
Taiwan or migrated to other Austronesian habitgtdn addition, the Han Chinese migrated in
the 1¢" century from China to the Pescadores, about 90 islands nearly 30weie of Taiwan
Island!*® At that time, China was transitioning from the Tang Dyng6t8-907 AD) to the

Song Dynasty (960-1279 AD).

Although the Han Chinese might have been aware of the exisiEfiegvan Island, only a
few fishermen and merchants visited it until the Mongol enipir&he Mongol empire’s Yuan

Dynasty (1280-1368 AD) installed a local administrative offickain jian si(:¢# #), in the

Pescadores in 128%. To guard China’s southeastern coast, the Ming Dynasty’sHirgieror
(1368-1644 AD) ordered the removal of the Han Chinese from the Pescaddiee Chinese

mainland in 13842° A Chinese writer, Chen Dii{ %), followed Ming soldiers in their 1603

AD attack on Japanese pirates based in Taiwan and reported:

“[a]fter (being attacked by the Japanese pirates and) méwitige
mountain areas, they (the indigenous people in Taiwan) started to
have contact with China, and the exchange is thriving now. People

from Huei-min, Chung-long, and Lei-yu ports of Zhang County

2y e, $oREGOER L, $£ 485 F L] EE Tsao YUNG-Ho, Duozuqun De Taiwandaoshi
[The Multi-ethnic History of Taiwan Islandip TAIWAN ZAOQI LISHI'Y ANJIU XUJI [The Follow-up Collection of the
Early Taiwan History Research] 474 (Linking 2000aivan).

123 |d. at 474-5.

124 TAY-SHENGWANG, LEGAL REFORM IN TAIWAN UNDER JAPANESECOLONIAL RULE (1895-1945)THE RECEPTION
OFWESTERNLAW 13 (Univ. of Wash. Press, 2000).

125 1d. at 13.

126 Tsp0, supranote 122, at 474-5.
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and Quan County constantly translate their language and trade with
them. They (the aforementioned Chinese people) exchange agate,
china, fabric, salt, and things like copper pins and rings for venison,

antlers, and deerskin (with the indigenous peopfg)”.

Chen Di's writing indicates that the Han depended on interpretefsatter with the
indigenous people for deer products. Furthermore, it shows that lib®réOC (Verenigde
Oostindische Compagnie, or Dutch East India Company) and the Spanishedcpapis of
Taiwan in the 1620s, Taiwan’s indigenous tribes were autonomous. Tsseésate relates that
different tribes spoke different languages at that time, and soaigenous people spoke the
Han language(s) because of interracial marriages and etdiomships?® To serve their own
interests, warring indigenous tribes sought advantage from coapevath the Han Chinese,

the Japanese, the Dutch, and the Spdfiish.

After Japan started its policy of seclusigaKoky in the 1630s and the Spanish were
expelled from Taiwan in 1642, Taiwan Island came under Dutch contmlirdde and
evangelize, the Dutch taught their language in schools anddrategpreters. In addition, the

government sought assistance from the interpreters to set up, deuyt taxes, and administer

2" w5, 4 %3 Chen Di, DDNGFAN Ji [Description of the Eastern Barbarians] (1603)e Bhiginal text is % .
Bodpid W SR F R R B A R LAFHF B YR S U BE T R
dr TR 2 8F 0 5 B ORF - £ &7 According to the Chinese calendar in the Mingalsty, the date when Chen Di
stayed in Taiwan (in the f2month of the 38 year of Wan Li era), is January, 1603 in the GriegocalendarSee
FHG, ME-LHe-t o L0 e ¥ HOFEAAESL, 9% 2 47 71§ 2414 Chou Wan-Yao,
Chen Di- Dong Fan Ji- Shiqishiji Chu Taiwan XinamgD De Shidi Diaocha Baogafhen Di- Dong Fan Ji- A
Field Research Report on the Southwest Area of dwiim the Early 177 Century], 241 FE NATIONAL PALACE
MUSEUM MONTHLY OF CHINESEART 22-45 (Apr. 2003)Taiwan) (citing 7~ 3 %, /% % Shen YurongMing
Hai Zeng YarjWritings Collected on the Ming Seal).

128 ¢ ke, panpE 2 48, LS YL F T FE Tsao Yune-Ho, Mingzhengshigi Yijiang Zhi
Taiwan [Taiwan before the Period of the Cheng Regine]TAIWAN ZAOQI LISHI Y ANJIU XUuJi [The Follow-up
Collection of the Early Taiwan History Research](Z&king 2000) (Taiwan).

129 TSA0 YUNG-HO, supranote 122, at 475.
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Taiwan. Dutch documents, including the “Archives of the Dutch Easa I6@dimpany”, report
that missionaries and some government officers learned lacgldges, such as the Siraya
language; however, interpreters remained important in perioditag®il assemblies
(Langddagh.’*® These documents also mention that dozens of languages were il n
including Siraya, Tacabul, Camachats (Camachatse, Chamec@taonachat), Tongotovael
(Torigo Tovael or Tongotaval), and Paroangh -- some of which were Romanizedisgibrary

assistancé’*

Missionaries played an important role in language interpretatbontife purpose of
evangelizing and dealing with administrative affairs. They studieligenous languages and
then translated Christian writings into them. Georgius Candidiusfirdtemissionary sent to
Taiwan by VOC in 1627, learned the Formosan langusgé €&, Sinckan languagé}? he was
representative of the Dutch presence in Taiwan at the timajrgdocal languages and then
teaching locals to Romanize thém. While Pieter A. Overtwater (1646-1649) served as
Taiwan’s governor, the VOC started to pursue Dutch language afugaschools?* In 1657,

the VOC set up a school to train indigenous bilingual teachers, sbmbom became clerks

0 e W, W4 4B B35 CHENG SHAO-GANG, DE VOC EN FORMOSA 1624-1662 [Dutch East India
Company in Formosa 1624-1662] xxxiii, 1& 263 (Linkj 2000); & A v, P fnpsdp 2% 2 % % TSAO, supra
note 128, at 80-1% 224, 4 A ¢ L FHF 3 e 2 4 47+ & Li Xiong-hui, Taiwan Lishigeshigi Yuyan
Zhengce Zhi Fenxi BijiagAnalysis and Comparison of the Language Policé&different Periods in Taiwan]
(Taiwan),available athttp://203.64.42.21/giankiu/GTH/2004/LanguageRifiec. 18, 2004).

181 g2 W, WA AR &35 CHENG, supranote 130, at 263, 285, 314-5, 338, 424 & 44044, + %/ ¢

L P T Fo 2 4 $5 #& L, supranote 130.

2 43 4, P4 82 YANG YAN-JE, HEJUSHIDAI TAIWANSHI [Taiwan History of the Dutch Occupation
Period] 107 (Linking 2000) (Taiwan).

%% 1d. at 112-3.

B 24, FHREALIRRANE T REE &7, P L FHES - L - 4% - ¥ Huang Xiu-Reng,
Formosa Aboriginal Language Policy and Educationdénthe Dutch 22:1 HURNAL OF FAR EAST COLLEGE 53
(Mar. 2005) (Taiwan).
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when the Qing dynasty ruled Taiwan. Under Dutch control, the Dutch, Han, and indigenous

languages made Taiwan a multilingual society.

However, the variety of languages perplexed the orderly Dutckianeries. With the
VOC'’s help, the southwest indigenous peoples began to Romanize tliadas; over 150
years after the VOC left Taiwan, they still used theséingriskills to make contracts and keep

accounts in documents called “Sinckan writings?;& < 2 , xin gang wen shuthe last piece of

which can be traced back to 18%8.When William Campbell, an English Presbyterian
evangelist in Taiwan from 1871 to 1917, professed surprise that thgaSieople gave
Christianity an extraordinarily warm welcome, they respondedtkiegt were offspring of the
Dutch.®” The Siraya people retained their Dutch books and clothing and lklignae

Westerners would one day return to bring back their lost langti&ges.

Some Dutch vocabulary is used in Taiwan to this day. Although theahaiwand Office

registers land area using the metric system, localgefr to the “kaa” ¢ , jia) as the unit of

measurement: on&aa equals approximately 9,699 square meters in Taiwan. According to

139

Nakamura’s research, okeaa means onenorgen > A morgenwas a unit of land measurement

142 4, FHPER L # Y YANG, supranote 132, 116-7.

B2 db, FHECEPRANE T RS KT, g A F4F% - - - £ 5 - ¥ Huang, supra note 134,
at 54 (citingx 2 &, 1 # 2 FF v 2 T %, % - P &, NO.638 WANG SHI-QING, TAIWAN GONGSICANG
GUWENSHUHuUIBIAN DIERJI [Collection of Taiwanese Private and Public AntiBecuments vol.2], Index, no. 638
(Taiwan)).

B 4L e e AR E L F, §£20 48R 4 Lin Chang-HuaGanweling Mushi:
Yiwei Shigi Shiji Taiwan Jiaohuishi De YanjiuZReesbyter William Campbell: A Researcher of thatbiiy of the
17th Century Taiwanese Churches], 54HAETTAIWAN FOLKSWAY 167-82 (Mar. 2004) (Taiwangvailable at
http://www.laijohn.com/articles/Lim,CHoa/Campbellitn#_ftn4(last visited May 5, 2008).

%8 1d. at 167-82.

199 0 1 FWRENL ST (L) NAKAMURA TAKASHI, HELANSHIDAI TAIWANSHI YANJIU (SHANG)
[Taiwan History Studies of the Dutch Period (Fif$t)/u Mi-cha et. al trans., Nantian 1997) (Taiwan).
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in Germany, the Netherlands and the Dutch colonies (including thoseuth Bfrica)!*® A
morgenis assumed to derive from the German and Dutch word for ‘mdyranghe land area

equal to that covered by a morning's plowifig.

Although the VOC gradually found a path to deal with language barriershdrgg@®egime
(1662-1683) (Koxinga) expelled the Dutch from Taiwan to acquire a basgdgonize the Qing.
The Qing Dynasty defeated the Cheng in 1683 and became thedirse in mainland China to
govern Taiwan Island. As a Chinese proverb says, the Qing governmaéet‘rasponding to all
changes with no change™(# % & & %) the guiding principle for language polit¥. The Han
Chinese brought Han languages, such as Holo and Hakka, to Taiwan. Holaegaage
barriers remained. Although Mandarin, Holo, and Hakka are rooted in the samee-sdliecHan
language -- and Han language speakers can write with the shimes€ characters, mutual
intelligibility among these language speakers is very lodamous event of 1728 illustrated this
situation. The Yongzheng Emperor (1723-1735) interviewed officers and civilians and liatind t
he could not understand speakers from Fujian and Guangdong. He theyefered the

construction of Zzheng yin shu yudfr 5 2 fx, orthoepy schools) in the Fujian Province, which

included Taiwan before 1885, to teach Mand&HnThis policy lasted less than 30 years, during
which time the Qing Dynasty banned certain officers from sgrinnthe province where they
were born!** Therefore, the officers in Taiwan and the Taiwanese peopled coat

communicate without the assistance of interpreters: it wastesl that officials sent to Taiwan

140 Morgen ENCYCLOPAEDIABRITANNICA (11th ed. 1911)available athttp://www.britannica.comlast visited Jun.
2008).
141 Id

192 Seez w4, 4 Y L PEHE S ok 2 A 49 % Li, supranote 130.
YW gz g, MFTEd & YEBAO-KUI, MINGQING GUANHUA YINXI [The Genealogy of Mandarin in the Ming
and the Ching Dynasties] 6 (Xia Men Univ. Press(@.R.C.).

194 2 ze4r L8 RFY &P T Fof 2 A 49 & L, supranote 130.
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by the central government spoke Peking Mandatirk.(F %, bei jing guan hupand required

interpreters to be understood by the lo¢&lsThis situation continued until Taiwan was ceded to

Japan in 1895.

2.3 THE JAPANESE COLONIAL PERIOD (1895-1945)

Taiwan was ceded to Japan in 1895 after China lost the first §ramdse war in 1894.
The Japanese government pursued different language policies agdordsruling stages, but

it did not expect a multilingual Taiwan. After the Treaty bfrSonoseki (- # % %, orma guan
tiao yue 5 B i£ ¥ in Mandarin) was signed in 1895, Izawa Shullji (# /<2 =) brought his
book, “Sino-Japanese Phonetic Dictionary} § 3 5 %, nisshin jionkah when he visited
Kabayama Sukenorif.L F % ), who would later become the first Governor-General of Taiwan.
After Kabayama appointed Izawa the first Director of the Ctepent of Education® 5338 £ |

gakumubuch), Izawa brought 100 Japanese-Mandarin interpreters to Taiwan on JUur&9%7,
They soon faced language obstacles since the interpreters who Iglokiarin could not
communicate with the local peopf&. Fortunately, Izawa, an English-speaking graduate of

Harvard University, met Ba Lian De” (i 4t or +* if4g),"*” a person of English-Taiwanese

mixed blood who received his high school education in Hong K8nw@vith Ba Ren Toku’s

interpretation, Izawa began to educate locals in the Japamepeade using English as the

15 Seez 22, 4 42 2 ¢ #% WANG TAY-SHENG, TAIWAN FALUSHI GAILUN [An Introduction to the Legal
History of :J'aiwan] 66-7 (Angle Publishing 2001) {ivan).

MO e, PR EERT, £ 4 #e ¥ e L - %% =% Hung Wei-Ren,Rijushidai De Taiyu
Jiaoyu [Taiwanese Language Education in the JapanesendR@eriod], 42:3 AIWAN FOLKSWAY 52 (1992)
(Taiwan).

147 ‘Ba Lian De’ is the mandarinipyin of the charactersg* i 4¢.". At that time, his name might be pronounced in
Holo, Japanese, or some other languages.

18 See 1 4 o, 4 4% 7 ¢ YOSHINO HIDEKIMI, TAWAN KYOIKUSHI [TheEducational History of Taiwan]
10-5 (1927) (Taiwan, Japan).
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teaching medium rather than Manddfth.This ‘indirect route’ was the result of the unexpected

complexity of Taiwan’s lingual environment.

2.3.1THE TRIPLE-TRACK PERIOD

Japanese language policies can be divided into three periods. Tivafirthe “Triple-track
Period” (1895 to 1921), divided, as the name implies, into three tracksir3theaick involved
teaching inlanders the vernacular languages. lzawa proposethgreernacular language

schools ¢ % @ ¥ #1, dogodenshul1j0). ‘Dogd means ‘vernacular language’ in Japanese. In the
beginning of Japanese rule, ‘dogo’ includefiikkengo (4&:% %), which literally means the
Fujian language but refers to Holé&ahdongo ( = & ), which literally means the Guangdong
language but refers to Hakka; anghhgd (% :%), or barbarous languages, which refers to

indigenous language® Vernacular languages were also taught in workshops and training
courses held for government officials, teachers, police, andangilgolice from the Japanese
homeland™® In this way, the Japanese colonial government held a ‘languageas’

orientation to deal with the multilingual problems. Language wasidenesl a communication

19 gee£ 9 4 o, 4 4% 7 ¢ YOSHINO supranote 148, at 10-5.

O LR R E R, AR T 200 5 55 TAWAN SOTOKUFU KEIMUKYOKU [The Police Affairs Bureau of
the Government-General of Taiwan]AIWAN SOTOKUFU KEISATSU ENKAKUSHI [A History of the Police of the
Government-General of Taiwan] 913 (Nan Tian 199934) (Taiwan, Japan).

1L p 2 % g% = 2 KEIRITSU GOGAKKO SOSETSU HOHO [Regulation on the Establishment of County
Language Schools] (1895)) ;v 29 # fir4 38 % MEINIJULINANANEN FUREI SANJUJHACHIGO [No. 38 Order of
the Governor-General Office of the™¥ear of Meiji] (1896), andm ;> 30 & Ft4 28 %L MEIJI SANJULINEN FUREI
NIWUHACHIGO [No. 28 Order of the Governor-General Office o tB3" Year of Meiji] (1897). For further
information and analysesg # % v £, 4+ % % v /> & & TAWAN KYOIKUKAI [TAIWAN EDUCATION
ASSOCIATION, TAIWAN KYOIKU ENKAKUSHI [The Education History of Taiwan] 6-12, 155-88,61202, 540-78,
706-19 (Nan Tian 1995) (1939) (Taiwan, Japan).
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tool. Vernacular language was useful for administering logats smoothing the transition to

Japanese language acquisitioh.

The second track of the Triple-track Period was acquiring and pirggnizpanese. In 1895,

Izawa Shul Jji set up a national language school, stating:

“It is necessary to unite people to build a state, and it is s&ges

to move the hearts to unite the people. For the purpose of moving
people’s hearts, at first, language, which connects the minds with
each other, is definitely necessary. Taiwan Island is on the far
south frontier of the old China. The dialects there are quite
dissimilar from the northern dialects. It was proven by thé&anyi
experience that although the military interpreters were peoficn
Mandarin, they could not avail. However, only a few inlanders can
understand the vernacular languages, and nearly no local people
can understand the national language. Under the circumstances, it
is really difficult to administrate and to civilize (the Wainese
people). Therefore, it is necessary to set up this national lgegua
school to teach the national language to facilitate our
administration. Furthermore, it can lay the basis of further

civilization.”*?

152 geeRichard Ruiz,Orientations in Language Planningn LANGUAGE DIVERSITY: PROBLEM OR RESOURCE4-5
(S.L. McKay & S.C. Wong eds., Newbury House Puldisio88) (1984) (citing Valter TauliThe Theory of
Language Planningin ADVANCES IN. LANGUAGE PLANNING 51 (Joshua A. Fishman ed., The Hague: Mouton
1974)).

198 g et 4, 4% 7 s 3 5 TAWAN KYOIKUKAIL, supranote 151, at 164-6.
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lzawa referred to Japanese as the “national language” thég¢dée move the people in
order to build a state. He thus indicated that the process of {matiloing took place through
language acquisition. lzawa also noted that “to teach the nat@mgliage to facilitate our
administration.lay the basis of further civilization.” He hereby indicated thae
communication function of language still held an important positionelapply Richard Ruiz’s
analysis, the Japanese colonial government applied the dual orietfati@nguage-as-means’

(i.e., nation-building) and ‘language-as-sentimental-attachment’ ¢@mmunicating}>*

Unlike the British colonial policy, which did not intend to assimilketery individual in its
colonies, the Japanese government adopted a French assimilatice. Sthe French and
Japanese both sought to make fellow citizens of their colonial ssibjge Greater France of
one hundred million Frenchmen’ and ‘the imperial subjects of Greath'JaparThis represented

a ‘language-as-tool-of-assimilation’ orientation. &dbhinpei (¢ =% #7-F, 1857-1929), the

Minister of Civil Affairs, declared in 1903:

“The rationales of regarding “popularizing the national language”
as the basis of education are as follows...... it is a necessansmea
to assimilation. In order to make the thinking, folkways, and the

customs of the Taiwanese people as unified as those of the

134 SeeRuiz, supra note 152, at 4-5 (citing Valter Taulllhe Theory of Language Planninim ADVANCES IN
LANGUAGE PLANNING 51 (Joshua A. Fishman ed., The Hague: Mouton 1%#) Herbert C. KelmanThe
Problem-solving Workshop in Conflict Resolutidn COMMUNICATION IN INTERNATIONAL PoLiTics 199-200
(Richard Merrit ed., Univ. of Illinois Press 1972))

%5 | EO T.S. CHING, BECOMING JAPANESE COLONIAL TAIWAN AND THE POLITICS OF IDENTITY FORMATION 37-8
(Univ. of Cali. Press 2001).
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“‘mainlanders’, popularizing the national language is the

shortcut.*®®

Mochiji Rokusabus (3 + = = %%, 1867-1923), the Minister of Education, declared in 1904

that:

“Assimilation, which means assimilating the people, is the
unchangeable guideline from the beginning of the rule of Taiwan
till now. The radical goal of being proficient in the national

language is to build the characteristics of the state’s petple.”

Goto and Mochiji thus reflected lzawa’s nationalist ideology of edioa. The political
desire for assimilation laid the foundation for Japanese langedgeation: a “real Japanese

national” not only had Japanese nationality, but also spoke Japanese, the national language.

The third track of the Triple-track Period was private Chiregeols & =, shu fang.
Because of financial constraints in the early ruling period Jdpanese government could not
provide modern school education on a large scale for the Taiwanese.pdaplapanese school
system still needed to compete with private Chinese schoolshifigachinese was not banned

in the Japanese ruling period, at least before 1937. The Imperiairtation System# #, keju)

had been held in Taiwan for two centuries. Scholars hoped to lpadssperial Exam to start

their political careers.

16 2 gr £ o 4 %7 ¢ YOSHINO, supranote 148, at 123-6.
Bz siRis, 8% T 0B SATO GENJI, TAWAN KYOIKUSHI NO SHINTEN [The Development of Education in
Taiwan] 72 (Taiwan Shubban Bunka Kabushikigaish&3) gTaiwan, Japan).
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In the early Japanese ruling period, people had little confidence imdigern school
system. Scholars who no longer saw the need to take the Intpesiral began teaching Chinese,
and private Chinese schools exceeded Japanese public schools inriteersiof students and
school quality’® Furthermore, scholars who wanted to take the Imperial Exam®did the

Fujian Province of China. In 1897, the provincial governor of the Fujian Pegine: 13, fu

jian xun fy and the Ministry of Ritesif %, li bu) reported that

“All the Taiwanese scholars may return to take the provincial

exams {%:&, xiang sh) and the metropolitan examination§ ,
hui shj). Their seats belong to of thie(% ) group in examination
venues, and the number of the first-degree schofars (ju ren)

and the imperial scholars(<, jin shi) are guaranteed?®

After China stopped offering the Imperial Exam in 1906, the numbg@rieate Chinese
schools in Taiwan dropped dramatically. By 1921, only 6,962 students enroll€¥ iprivate
Chinese schools, while 173,795 students enrolled in 531 public s¢ffo@arollment rates in

public schools eventually reached 27.2%%and private Chinese schools gradually became

O E e, pHEAESLT ST, 2008 8 16% % 3% Wu Wen-HsingRijushidai Taiwan Shufang
Zhi Yanijiu[Taiwan Private Chlnese Schools in the Japanesen@b Period], 16:3 HOUGHT AND WORDS 264-5,
284 (Sept. 1978) (Taiwan).

199 GE4 3 4 B WEEH L4 ZHANG Bo-YUu, TAWAN DIQU GUOYUYUNDONG SHILIAO [The Historical
Materials of the National Language Movement in TaiwDistrict] 13 (Taiwan Shangwu Yinshuguan, 1974)
(Taiwan).

%0 525, p B d S22, 25023 % 164 % 34 Wu,supranote 158, at 284-5.

WL i rTAT 6, A48T EE(mic 7 #) TAWAN KYOKU KENKYul KAl [Taiwan Education Research
Association], RIWAN GAKUJI NENKAN (SHOWA JuT1GO NEN) [Taiwan Education Yearbook: the 15th Year of
Showa] 79 (1940) (Taiwan).
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subsidiary Chinese education providers for those who wanted their ohitddstudy the Chinese

language after regular public school hotifs.

2.3.2INLAND EXTENSION PERIOD

The second stage of Japanese language policies, the Inland &xtBesiod f # 2 £ |

naichiencla) (1921-1937), implied that Taiwan became an extension of the Jagsmaséand
rather than a mere colony. ‘Inland extension’ represented not loalgxtension of homeland
systems, but also that of homeland nationality, i.e., becoming ‘deg@lanese. In 1922, the

Japanese central government declared the ‘Taiwan Educatiom’ Q#&t %~ 4, Taiwan

kysikurei).'®®* This order decreed that “The primary education of those peoplexehibabitual

national language speakers is in accordance with the Order oéfily Schools [ & & £,

shhgaklorei) (Article 2), and the primary education of those people who are bathhnational

language speakers is provided by Common Schoof z, kogakls) (Article 3).%

Taiwanese primary schools were thus divided into two groups: etargeschools (- § &,
shhgakks) and common schoolsY(¥ &, kogaklo). Prior to the 1922 Taiwan Education Order,
islanders ¢ % %, hondjin) went to common schools, and inlandeps¥ 4, naichijin) to
elementary schools; ‘islanders’ referred to those whose domafilesgin (# 45, honseki were

in Taiwan, while ‘inlanders’ referred to those whose domicilesrfin were in Japan. From a

contemporary prospective, islanders can be considered Taiwanese and inkratezsel

92 See v M R, & T A F et -p AR % R T Mk e d 2 (1895-1911) Hsu Pei-Hsien, The
Establishment of Taiwan “Modern School” in Japaneseod (1895-1945) 196-207 (Jan. 2001) (unpubdishie.D.
dissertation, Nat'l Taiwan Univ.) (on file with Malibrary, Nat'l Taiwan Univ.) (Taiwan).

163 £ 97T £ (%1 11# 2 % 205 ) TAIWAN KY OIKUREI [Order of Taiwan Education], No. 20 Imperial Order
of the 11" Year of Daish (1922).

%4 The original text is % = 4: E% 7 % * ANE /A ERT oL ERE 2RV B2 A EFTF Y £
wﬁ;riﬁT7éxiﬁnaiﬁbz?
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In general, elementary schools were superior to common schools iralsagpects,
including the quality of their teachers and the pupil-teachaystatior example, in 1904 a pupil
in common school accounted for 15 to 16 Japanese yen of the total educatieny Wwhdg an
elementary pupil enjoyed 27 Japanese YerThe 1922 pupil-teacher ratio was 39.6:1 in
common schools but 29.5:1 in elementary schtidl®upils had more educational resources in
elementary schools, and the national language advantage helped peypaie dyvetter for high
school entrance exams. Elementary schools were thus the predptred for parents who

wanted their children to pursue higher education.

The 1922 Taiwan Education Order changed the requirements for engteimgntary
schools. National language proficiency -- rather than domicile iginprwhich was actually
ethnicity -- became the prerequisite for receiving bettecathnal resources. In theory, the

order established a milestone of ‘inlanders-Taiwanese coeducatioft’{ % , naitaikyogaku),

and Taiwanese were considered equal to homeland Japanese. In fagehoational language
(Japanese) proficiency became the standard to determinengéeyn school eligibility to the
clear advantage of ethnic Japanese. The statutory standartooiahlnguage proficiency in
fact created a strong link between language and char#élotecharacter of the Japanese was

projected on the national language. The Privy Coungil#(f~, sizmitsuin), the emperor’'s

highest advisory committee under the Constitution of the Empirepain) stated in regard to the

Taiwan Education Order that “In such an important regulation, to sea ypovision of

5 i ptoRAEREF- psEY A #NE TR TR ¥k CHEN PE-FENG, THE DIFFERENT

INTENTIONS BEHIND THE SEMBLANCE OF “D OUKA”- THE LANGUAGE POLICY, MODERNIZATION AND |IDENTITY IN
TAIWAN DURING THE JAPAN RULING PERIOD 145 (Rye Field 2006) (Taiwan) (citingF & = = %, & 8 =t 4 )L &
TN/ RAERLE, HEMT 2 F 7-87-2 (1904)).

186 paTRICIA E. TSURUMI, JAPANESE COLONIAL EDUCATION IN TAIWAN (1895-1945) 243-4 (Harvard Univ. Press
1977). In 1922 there were 195,783 pupils (160,40%sk& 35,374 girls) and 4,942 teachers (4,212 m&l&s30
females) in common schools. On the other hand, extéamy schools had 21,801 pupils (11,225 boys &n876
girls) and 737 teachers.
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distinction due to races does not comply with the gist that equagivessas the core of our

ruling policy... therefore, ‘inlanders’ are replaced with ‘*habitoational language speaker](
B —“‘Ff , gokugopyoshg and ‘Korean’ or ‘Taiwanese’ are replaced with ‘non-habitual national

language speakers’=]: ¥ * &, higokugopyashg in this revision.*®’

While the colonial government thought a national language was ghevag to assimilate
Taiwanese, the Taiwanese considered the Japanese languagentedes of modernization, or
a ladder to the modern worl®. Thus, promoting the national language created a ‘win-win’
situation. During the Inland Extension Period, the Japanese proficiettey in Taiwan
accelerated at full speed by various measures, including speecpetitions, workshops,
short-term schools, radio programs, honor certificates, and es s&ripromotional project§’

By 1936, about 1,641,000 Taiwanese people were fluent in Japanese, which accolda&ddor

of the total populatiof’

2.3.3IMPERIAL SUBJECTPERIOD
After the Second Sino-Japanese War started in 1937, languageipolaiwan entered its
third stage, the Imperial Subject Period & i, kominkg. This period was characterized by

sweeping reforms. At the onset of Japanese rule, the Taevavesge still considered to be

Japanese nationals with Chinese blood. Molding pure, loyal, and mobilingiéeial subjects

Wmpe Bk gRF- poapEd 4T sk~ T L 22 CHEN, supranote 165, at 289 (citing

DERT L AR RT L R ALE, RIS L (Jan. 25, 1922)).

188 Seeld. at 177-87.

189 For further detailed contents of the measuses,|d at 386-89.

170 1d. at 395 (citing ® 4% % =, 4 # 0L KT 65-7 (0L KT 7747 1936)).
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from those in-between nationals became the core of the Japangeade policy!* Language
acquisition measures went to two extremes. The Japanese langagmget only promoted, but
its purity and accuracy were demand&d.The Chinese language, variously described as
‘Chinese awareness’ and an ‘impediment to national spirit’, affeChinese literature classes
were dropped from school curricula, and Chinese newspaper editions were caficéiet43,
Taiwan began to implement its full-scale compulsory educatioording to the 1941 National

School Order [ % % & 4, kokumingakkor@i'’* By the end of Japanese rule, the enroliment

rate of Taiwanese pupils was 71.6%,and 80% of Taiwanese people were recognized by the

colonial government as eligible national language (Japanese) spéakers.

The Japanese language policy created a diglossic societlyich lapanese was the high
language and others were considered low. Taiwanese intelliargsd Japanese to discuss
Dostoevsky’s works or to write diaries, but Holo or Hakka wasludsr the trivialities of daily
life.'’”” In 1945, a Japanese journalist reported overhearing a Taiwanesen lament that
young people could not use accurate Taiwanese (Holo), which had ther ‘Ve&diamg of

vernacular language’ when they spok&it.

Yl See Bk 3cd, £ 4T 2 At & WASHIZU ATSUYA, TAIWAN HOKOKOMINKA TOKUHON [Textbook of
Taiwan Holk System (an administrative system organized onbihss of households) and the Movement of
Imperial Subjective] 232-4 (Taiwan Keisatsudkgi [Taiwan Policemen Association] 1941) (Taiwaapdn).

Y2 e kiR F- posPEY E S SR~ 1T 27 3nk CHEN, supranote 165, at 407-13.

3 et £, 4% 753 35 TAWAN KYOIKUKAI, supranote 151, at 388.

Y4 m # 4 (Fqr 16 ¢ £ % 148F ) KOKUMINGAKKOREI [National School Order], No. 148 Imperial Order of
the 16" Year of Slhwa (1941) (Taiwan, Japan).

VO L RE R, Pefrs - E 4 i EE TAWAN SOTOKUFU [Taiwan Governor-General Office], HBWA
NUULNEN TAIWAN TOJIGAIYO [Summary of the Rule of Taiwan in the™®ear of Slhwa] 52 (1945) (Taiwan,
Japan).

VO w g, L ¥ - Zan TR %, §4307 74 @& & Chousupranote 112, at 89.

Y70d. at 120-2; % 7%, T A8 > B2 - £ 374 p 22 (F ) WU HSIN-RONG, WU HSIN-RONG QUANJI LIu- WU
HSIN-RONG R1J1 (ZHANQIAN) [Collection of Writings (6)- Diary (Prewar)] 52igng-Ze Zhang ed. 1981) (Taiwan).
%8 Chou,supranote 112, at 123 (citings = #tz2, 8 pcp 2= IKEDA TOSHIO, SENBAI NIKKI [Diary of Defeat] 80
(1982)).
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From a mild start to a harsh end, the Japanese language ¢@angtically expanded the
Japanese language population in Taiwan. Japanese efforts at idaeiltiityg melded closely
with Taiwanese aspirations for modernization. The Japanese langwpgaence installed a
golden rule in Taiwanese minds: a modern state has a natiogabklge, and a national should
speak the national language. Taiwanese people thus assumed theeegilséenational language

and gave the next one (viz., Mandarin) a warm welcome.

2.4 THE CHINESE NATIONALIST PARTY ADMINISTRATION PERIOD (1945-2000)

The famous atomic bombings of Hiroshima and Nagasaki ended W\ and, with it,

the Empire of Japan. MacArthur's General Order No. 1 declared that

“[tlhe senior Japanese commanders and all ground, sea, air and
auxiliary forces within China (excluding Manchuria), Formosa
(author’'s annotation: Taiwan) and French Indo-China north of 16
north latitude (author’s annotation: North Vietnam) shall surrender

to Generalissimo Chiang Kai-shek?

The Republic of China " # % &, zhonghuaminguoROC), controlled by the Chinese
Nationalist Party & % %, Kuomintangor KMT), began its military occupation of Taiwan.

Although the legal status of Taiwan has been contested for rhare Half a century, the

government of the Republic of China has enjoyed the de facto rule of Taiwan since 1945.

19 |mperial General Headquarters, Supreme Commardehé Allied Powers General Order No.1, J.C.S.7126
(Sept. 2, 1945)approved by the President of the United Stafery. 17, 1945, ONGRESSIONALRECORD (Sept. 6,
1945).
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Due to several convenient circumstances, the ROC pursued its ownahdtéinguage
movement in Taiwan. First, the concept of ‘state-national/lareynational’ had been rooted in
Taiwanese consciousness during Japanese rule. The ROC’s aawakened the ‘fever of
national languag&® most Taiwanese were ethic Chinese Han and therefore expepied
treatment by the Chinese upon learnamgpthernational language. (Although national language
proficiency was improved during Japanese rule, racial/ethnieréiftes persisted. As Wu

Cho-Liu (£ 74 /) wrote in his novel, “She is Japanese, and | am Taiwanesé¢hd fact that no

one is able to changé®) The Taiwanese people transformed this kind of sense to the eictori

ROC and viewed it as a more advanced, capable country.

Second, the Japanese colonial government left a valuable and substdntational
infrastructure spread across Taiwan: 1,099 primary schools, 46 Highlscl117 vocational
schools, 5 normal schools, 5 professional schools, 1 university and 1 blindémode sovered

an island about one-sixth the size of Washington $tate.

Third, the ROC government adopted as their teaching mediurattbeyin fu hab(ix 4 #
55, phonetic symbol) rather than the Romanized pinyin system. TheaC€otmmittee ¢ & 3%
=% H ¢, zhongyang zhixing weiyuanhuwif the Nationalist Party -- the substantial ruling organ
according to the 1928 Program of Political Tutelag&r .42, xunzheng ganglingand the
1929 Organic Law of the National Governmem % s/ 52, guominzhengfu zuzhjfa-

made a resolution that

% For further detailssee 3% 2 4, 4 #4489 F © B 4L, £ 022 29 % 49 Hsu Hsueh-ChiTaiwan
Guangfu Chugi De Yuwenwelftianguage Problems in the Early Period of TaiwastBration], 29:4 MOUGHT
AND WORDS 157-69 (Dec. 1991) (Taiwan).

181 CHING, supranote 155, at 264.

2 LR R Fefrs & 48R E TAWAN SOTOKUFU, supranote 175, at 51-2.
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...... the Japanese kana auxiliary to the characters popularly
became the best instrument. The effect of kana was greater tha
that of those European or American phonograms...... The phonetic
symbols declared by the Ministry of Education followed such
approach and were even better than kana because of the organized

and unified contents'®

Fourth, the Japanese and Mandarin languages shared a common eghigse Chinese

characters. Both Chinese charactegs5(, kanji in Japanese andanziin Mandarin) and the
method of teaching phonetic symbols ¢, kanain Japanese angk 4 #* %5, zhu yin fu haan

Mandarin) were the common characteristics of Japanese and Marigksed on their Japanese
ruling experiences, the Taiwanese found it natural to attendngxiastitutions, learn phonetic

symbols first, write characters, and acqtirenational language.

It is understandable that Chinese nationalists would regard Mandaficigncy as an
element of Chinese nationalism and view antagonistically the sppakiJapanese. Although
Taiwan was ruled by a different regime, the idea of “reggardanguage as an identity

instrument” still dominated. Before the KMT governed Taiwan foisnder, Sun Wenif <)

(1866-1925), said in 1924,

“The causes of building a nation contain natural forces...... The
third natural force is language. If outlanders acquire our language

it is easy for them to be assimilated by us. As timesdng they

183 The 88th Executive Meeting of Central Committeethef Chinese Nationalist Party (Apr. 21, 1930) (R.Q
SR, 7L E kY MEFEER L FANG SHI-DUO, WUSHINIANLAI ZHONGGUO GUOYU YUNDONGSHI [The
History of the Chinese National Language Movementf Years] 59-61 (Mandarin Daily News 1965) (Tan.
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will be assimilated into one nation, and vice versa, if wenlear
foreign languages, it is easy for us to be assimilated by the
foreigners. If people have the same blood and the same language, it
is easier to assimilate. Therefore, language is also arfudviorce

with which to build a nation in this world®

Speaking Mandarin represented the force of building a Chinese natne, speaking

Japanese meant giving voice to Japan, the Chinese enemy for the past decades.

According to the 1945 Taiwan Takeover Prograng # 4% ¢ 3* % % &, Taiwan

jleguanjihua gangyap the ROC language policy aimed to promote the national language
(Mandarin) and to ban Japané¥eAs mentioned, the Taiwanese held out hope for equal
treatment and advancement. In practice, however, the promotion of Mabéeeaime an excuse

for nepotism as local officials were replaced by Mandarimlsprs from mainland Chiff& who,

in some cases, could not even speak standard Mandarin. For examples-Hen@®7g, {r), the
principal of Fu Gang Elementary Schoof (% & ') in Taitung County, was fired for
insufficient Mandarin proficiency, but his successor, Deng YaozZ# ¢ ) spoke Hunani{ = )

rather than standard Mandatff.

The Japanese language ban greatly disadvantaged the Taiwatzseseb Japanese

remained an important medium for them to acquire information and kdgelén contrast, the

Ik, A %A A ¥ - # SUNWEN, MINzuzHUY!I DIYIJIANG [The First Speech of Nationalism] (Jan. 27, 1924)

e, AR PRARFESF, 048 §% 46 £ 3 Li Xiqin, Taiwan Guangfu Chugi
Tuixing Guoyuyundong Qingxirf@he Situation of the National Language Promotitevement in the Early Period
of Taiwan Restoration], 46:3ATWAN WENXIAN 177 (1995) (Taiwan).

i:j ZdT, &R LY E T Foil 2 A 47 e L, supranote 130.
Id.
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ROC government considered it a ‘servile dispositio £, nuxin whose speakers were
‘enslaved’ ¢x it , nuhug.'®® By the second year of ROC rule (1946), the Japanese language was

banned in movies, books, records, newspapers, and scfiodlapse who received their

education during Japanese rule suddenly became ‘statutory illiterates’.

Language-as-an-identity instrument and Chinese nationaliswnaés could not fully
explain some instances of discrimination and double standards. Sintaeh@ing dynasty,
many mainland Chinese scholars studied abroad in Japan. Speaking Japfieetsd a
well-educated Chinese person who could absorb European modern knowledge throngbelapa
translations. However, Taiwanese who spoke Japanese were considebsd ‘énslaved
people’™® Chinese occupiers said that Taiwanese who spoke the nationalgan@lendarin)
with a Taiwanese accent were speaking the ‘Taiwanese ridéogaage’ ¢ 4 K%, Taiwan
guoyy, a derogatory term that often appeared in jokes; however, narsudts were accorded
to those who spoke Mandarin with other provincial accents bedaeisddyalty and identity is
presumably undoubtfdf’ Speaking Japanese meant one was unpatriotic, and speaking local
languages showed one to be incapable for public service. Famérgaand modernization were
extremely constrained. Based on this colonialist attittide, language policy became a major

cause of the “228 incident®

O rmgw, £k g FAL, 20 L3 29% 49 Hsu,supranote 180, at 156-7, 173} 24T, 4%
e & pEE i Foi 2 A #7 #& Li, supranote 130.

WL ERE T O, AR RET S RRAF LA LY RRET - B XX & TAwAN
PROVINCIAL ADMINISTRATIVE EXECUTIVE OFFICE, TAIWANSHENG XINGZHENGZHANGGUAN GONGSHU SHIZHENG
BAOGAO- TAWANSHENG CANYIHUI DIYIE DIERCI DAHUI [Administration Report of the Taiwan Administrative
Office- The 2 Meeting, 1st Term, Senate of Taiwan Province] 288-(Taipei, 1946) (Taiwan).

90 See 2 4%, R & P S sk 2 4 4734 . L, supranote 130.

lSeet wh, 1L K- e TRF ) 5%, 42005 (74 hi & Chou,supranote 112, at 116-7.

2 Seeth, 44 K- e TRFE ) 5%, 4200 (74 hi & Chou,supranote 112, at 117.

9 Seeyr Z4E, £k Wi FAL, f20 L83 29 % 4% Hsu,supranote 180, at 182-4.
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The 228 (for February 28, the day the governmental massacre loegdeit resulted from
the confiscation of black market cigarettes on February 27, 1947 grahded into an
anti-government movement. The incident ended in tragedy by mildappression, with
thousands of Taiwanese people dying or disappearing. The 228 incidedtthecurtain on the

White Terror Period { ¢ & %, bai se kong by when language policy became much more

Severe.

It took decades to recover literary creativity after thigylaage crackdown. It was only after
the 1960s that a new generation of local writers began to effiérBeople of the “Japanese
generation” had to learn Mandarin to survive under the new rulinigrsysvhich they were
forced to join. Their whole generation never transitioned to nationgu&ge fluency. Sadly,
they became victims of strict language policies and suffdrech obvious or subtle

discrimination.

After Chiang Kai-shek’s Nationalists lost the Chinese civit aad retreated to Taiwan in
1949, the ROC lost most of its territory and retreated to Tailsiamd. Upon Sun’s death,
Chiang Kai-shek (1887-1975) appointed himself Sun’s successor; he ostéokivhed Sun’s

theories and supported Sun’s language policy. Chiang noted in 1973 that

“Language is an important instrument for expediting the formation
of the national spirit. With the advantages of ‘writing the same
characters’, we can advocate ‘speaking the same language’.

Furthermore, we can achieve the effect of ‘unifying the minas’ i

YiSeet wn, 44 F - ih TRF ) 5%, 42005 (74 ¢hi & Chou,supranote 112, at 116.
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order to suppress sectionalism and to facilitate the unification of

our country.®

To justify ruling Taiwan with the few who came with the KMfbm mainland China, and
to preclude the rise of “local identity”, other local languagsepgeially Holo, were suppressed

under the Mandarin Only Policy## B 3%, du zun guo yu

Between 1976 and 1985, the national language movement reached its pelanglihge
policy can be summarized by Legislator Mu Ché#i#), a KMT representative from mainland

China, as follows:

“The problems of dialects...... will gradually vanish. We do not
need to worry, nor do we feel regret...... dialects are
underdeveloped languages because they have speech sounds

without words. There is no room for it in place of refinemétit.”

Mu Chao also mentioned that

“Speaking the national language and writing fine words in the
national language are a basic condition of being a Chinese......
Nowadays, the Taiwanese compatriots, who do not understand the
national language, should learn the national language because a

Chinese should speak the national language. People who speak the

AR, HYRFEE Lo L g, i @ w s g Chiang Kai-Shek,Due Zhongkuo

yuwenxuehui Chengli Ershinian Dahui Xufisddress on the 20 Anniversary of the Chinese Language Society]
(Oct. 21, 1973)in JANGZONGTONGJ [Corpora of President Chiang] 3236 (Xiaoyi Qimakted., Zhonghua Dadian
Bianyinhui, 4" ed. 1974) (Taiwan).

196 2 zedp R Y A PEHIIEE ok 2 A 49t R L, supra note 130 (citing: % ra 2 4R 64 % 93 #) 64:93
LIFAYUAN GONGBAO [Gazette of the Legislative Yuan] 13 (Nov. 1975)).
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national language do not need to learn the dialects...... the
Taiwanese compatriots speak Min-nan gu% 3%, Holo language)

and take a relatively small part of the makeup of the population of
the whole mainland China. Furthermore, Min-nan yu is an

underdeveloped dialect, so we should not lam&ht.”

“All vernacular dramas are behind the times and vulgar... every

dialect is an ignorant and backward langudgde.”

His statement represents the government’s view. Vernaculaotaed foreign languages
(e.g., Japanese) were called ‘convulsions’ in the 1971 “EnforcemantifPlPursuance of the
National Language in Taiwan Province” (original text:% +h 25 3 % » &g+ 12+ 1), and
many restrictions were imposed by the governrff@nEor instance, bibles written in Romanized
local languages were confiscaf@l.Officials and teachers were required to speak Mandarin at
home even though implementation could not be monitdfe@peaking the national language
was required at public event¥ The “Radio and Television Act and the Enforcement

Regulation of the Radio and Television Act” decreed that

Tz zedr, £ 8RFY &P Fof 2 A 49 & L, supranote 130 (citing ;% 2 2 4F 64 % 934 Statement
of Mu Cao, 64:93 [FAYUAN GONGBAO [Gazette of the Legislative Yuan] 13-4 (Nov. 1975)

198 +xpa24p 59 % 564 Statement of Mu Cao, 59:58FAYUAN GONGBAO [Gazette of the Legislative Yuan]
15-6 (Jul 25, 1970).

199 L FH(R OVt 3 % - - = 4 - I 5.4 (1971) Taiwan Province Government Order (60) Fyjiadi
N0.112975 (Jul. 7, 1971) (Taiwan).

20 For detailed information about language legistatigstory from 1945 to 1988, please see Appendix 2.

00 gk Wardle N ) - OfE 3 % - Or -~ - 5(1959) Department of Police, Taiwan Province Notice
(48) 220 Fujingxing Zi N0.10471 (Feb. 20, 1959)i{an).

202 4 FHI 2)1 - - FrREF 5> OF 4 = 5.(1964) Government of Taiwan Province Notice (53} 91
Fujiaoguo Zi N0.60592 (Sept. 11, 1964) (Taiwan).

3 ger g (= w)ir3 $ - OOI = %(1975) Ministry of Education Order Tai (64) SheNb. 20054 (Aug. 7,
1975)(Taiwan).
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“More than 55% of radio programs and 70% of TV programs shall
be broadcasted in the national language. Programs in vernacular

languages shall be reduced year by y&4r.”

Many people were fined or punished for speaking vernacular largjiragehool during the
Mandarin Only periodvithout explicit statutory rules. In 1985, the Ministry of Education even
proposed the Language Act Draft (never enforced) that imposednga or fines on groups of

three or more people not speaking the national langifage.

The language policy was maintained by Chiang Kai-Shek’s sonngi@aing-Kuo & 5
#)). After Chiang Ching-Kuo’s demise, Taiwan started large-gualiical reforms. On April 30,

1991, President Lee Teng-Hui proclaimed that “The termination of éned?of Communist
Rebellion” (¢ .+ # £ #% 3t p¥ 8, zhong zhi dong yuan kan luan shi goes into effect on May 1,
1991.” The Proclamation officially confirmed that mainland China &anvan were ruled by
two different political entities; it also implied that the gowaent of the Republic of China in
Taiwan relinquished the claim to be the exclusive legitimgieesentative of China. Therefore,
relevant political and social reforms could focus on the territéigctevely ruled by the ROC
government. This included Taipei municipal city, Kaohsiung municigg CTaiwan Province,
and a small part of the Fujian Province. Geographically, thisasrincludes Taiwan Island, the
Pescadores, Kinmen Islands, Matzu Islands, Pratas Islands (DpngskaTaiping Island

(disputed with several Southeast Asian countries).

204 s T oanik % 2005 2 B 45T AL % 7 R § 19 75 (1976) GJIANGBO DIANSHI FA [Radio and Television Act]
art. 20 (Jan. 8, 1976)& Guangbo Dianshi Fa ShixirgkEnforcement Regulation of the Radio and Telievi Act]

art. 19 (Jan. 8, 1976).

25 =z 2 ;2 "% The Ministry of Education, Yuwenfa Caoan [Langualge Draft] (Oct., 1985) (Taiwan)See ;¥

H, £ R 3 EEI R, ;‘ L pFE < &7 Hong Gu,Taiwan Diqu De Fangyan Yu Yuyan Zhengce
[Dialects and Language Policies in Taiwan DistriBtTONGSHI'Y UWEN XUEKAN 83-4 (Jun. 1996) (Taiwan).
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As conditions changed, the legitimacy of “Reconquering the Mainland’ “Recovering
China” were strongly questionél. The desire of the internal culture, language preservation,
and the need to take countermeasures against external poliesal jsined together to generate
the relevant reforms. The 1992 Additional Articles of ConstitutiothefROC first proclaimed
that the state should promote culture, social welfare, and the ewomtEwvelopment of
indigenous peopl&’ In 1997, the Additional Articles of Constitution of the ROC were

amended to state that

“The State affirms cultural pluralism and shall activelyserge
and foster the development of aboriginal languages and

cultures.2®

Studies show that language attitudes and language varieties cafatee to social and
cultural identity, to power and control, to notions of prestige and siidand our language
attitudes are influenced by conventional stereotypes of landioages and their speakefS.
Robert Cheng reviewed the Mandarin Only policy in 1979; he maintainédhiamain side
effects included incalculable advantages to Mandarin speakeexarethe disadvantages to the
Southern Min (Holo) and Hakka speakers in almost all aspects of life, econonticapaocial,
and educationdf? Language and accent are often used to judge a person’s backgrmund a

status. Unless people learn a second language at an earlyhegearely lose their original

0% See 3 3, 4% {95 WANG, supranote 145, at 138, 169-71.

0T o Fa W4 % - M2 ¥ 18 1£(1992) ZHONGHUA MINGUO XIANFA DIERCI ZENGXIUTIAOWEN [The
Second Additional Articles of the Constitution b&tRepublic of China] art. 18, sec. 6 (1992) (Tawva

28 A A EE e M35 ¥ 10 % (1997) ZHONGHUA MINGUO XIANFA DISICI ZENGXIUTIAOWEN art. 10,
sec. 9 (1997) (Taiwan).

299 | INDA THOMAS, SHAN WAREING& |SHTLA SINGH, LANGUAGE, SOCIETY, AND POWER- AN INTRODUCTION 205
(Oxen: Routledge, 2nd ed., 2004).

210 Chen PingStandard Language as a Source of Conflict in TajwarLANGUAGE PLANNING AND LANGUAGE
PoLicy- EAST AsIAN PERSPECTIVESL06 (Nanette Gottileb & Chen Ping eds., Curzors&r2001).
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accents™ Even though a certain language is not per se attached moattiing stereotypes,
when listening to an adult who speaks a dominant language poorly,infeysthat such talk

resembles that of a child or the most poor and illiterate in sotfety.

This language/accent discrimination featured prominently in TafWamn 1993, the

Minister of Interior, Wu Po-Hsiung, recognized that

“the measures which discriminated against the mother tongues
were mismanaged, and the government should admit that the
previous language education was not proper. As the social
circumstances changed, the government should have respected the

mother tongues”**

By this time, however, the vulgar, inelegant, obsolete, and even “unpigdimg” epithets
were deeply embedded in the minds of those people who experiencedridarM Only period.

In 1976, Sakaiya Taichizf 5 ~ - ) described the idea of the massive groaps( o £ i,

21 Ruth Rubio-Marin,Exploring the Competing Rationalei® LANGUAGE RIGHTS AND POLITICAL THEORY 63
(Will Kymlicka & Alan Patten eds., Oxford: 2003).

#21d. at 63. In this regard, the first and foremosttrinmental language right should be the right notbeo
discriminated against because of one’s language@ent. However, Holo, Hakka, and indigenous laggs were
often described as vulgar, inelegant, obsolete exed “togetherness-impeding” languages, and tberas of these
languages therefore became the subjects of jokelays, dramas, radio, and TV shows. Under suaugistances,
retaining a certain language or a language’s acoeayt have a tremendous and often permanently stizjmg
impact.

213 For example, a famous TV star hastily said “Howneol speak Holo? It will hurt my image.” after sjust
blurted out “I am not afraid” (in Holo) in aninteew. & = #, 7 ~AL g HEH LB L FF T AL T 9]
HUANG, supranote 111, at 63.

Another example is: | heard a joke saying thatraggudent had a crush on a handsome military pdliateway
guard. She could see him every day on her way hboteshe was too shy to talk to him. One day, she fnally
encouraged by her friends to ask him directions sha looked sad after asking the question. “Whapkned?” “|
asked him the question, but he said ‘Go straighith(a Holo accent)”. In this joke, the girl's rom@e was suddenly
broken because of the handsome guard’s accentra@piiv his appearance, his accent made him seemgal
uneducated to her.

4 ox g2 4 AR %7 % B ¢ Hsu Chia-WenTaiwan Xiangtujiaoyu Fazhanshi [The Development and
History of the Taiwanese Vernacular EducatiofpE-Soc J.(Mar. 15, 2005) (Taiwangvailable at
http://mail.nhu.edu.tw/~society/e-j/45/45-16.hiiast visited Apr. 15, 2008).
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dankai no sedai According to his concept, people within a certain age rangadeaald ‘group
thinking,” like those in the Mandarin Only period who deeply discrinstiahgainst local

language speakers and passed their negative impressions on to future generations.

2.5 THE DEMOCRATIC PROGRESSIVE PARTY ADMINISTRATION PERIOD (2000 - 2008)

After the 2000 presidential election victory of the Democratigfssive Party (DPP) that
favors Taiwan’s independence, language policy took a totally @ifferourse. According to “the
principle of state succession” in international legal theory &webs6lution 2758 of October 25,
1971” passed by the General Assembly of the United Nations, tmesehgovernment alleged

that Taiwan was part of the People’s Republic of China:

“Taiwan is part of the sacred territory of the People’s Repuifl
China” and “it is the lofty duty of the entire Chinese people,
including our compatriots in Taiwan, to accomplish the great task

of reunifying the motherland’*®

The People’s Republic of China contended that, as the successor @pigi® of China,
it enjoyed the legal status to possess all the rights, ggedl, and territory of the ROC after its
demise in 1949: Taiwan is part of the Republic of China, so itssald be governed by the

PRC.

The facts that Taiwan has never been ruled by the PRC sint84Besstablishment of the
“New China,” and that the ROC still exists, make the apptinabf the principle of state

succession still open to debate. In addition, after the ROC in Taffiarally terminated the

25 ¢ fr 4 2 £ 4rE %4 ZHONGHUA RENMIN GONGHEGUO XIANFA [Constitution of the People’s Republic of
China] preamble sec. 9 (1982) (P.R.C.).
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Period of Communist Rebellion and recognized the existence oithpdiitical entities, it also
relinquished the right to be the exclusive representative of Chireanikin cross-strait issue is
no longer the representation of China, but the representation of Taituas,. Hesolution 2758,
which resolved only the ROC v PRC dispute about legitimate repgedss of China, failed to

address the salient issue of Taiwanese representation.

To establish another rationale for annexing Taiwan, the Peopdggkiic of China started
to enforce its arguments with an “emotional and cultural” petsfgewhen its legal theories
failed to match the facts. This approach maintained that Tedstanese (Han people) were the
offspring of immigrants from mainland China, and Mandarin was theremmnianguage between
China and Taiwan. Because of the ethnic, cultural, and linguistioncoity, the PRC

contended that the Taiwanese also belonged to the “Chinese Natidga™ *%, zhong hua min

zu). Since people who are in Taiwan and mainland China belonged to thensdime a

nation-state of the Chinese Nation was mand3afed.

Counter-evidence to the Chinese nation-state arguments focus on thendédfebetween
the Taiwanese and mainland Chinese. Besides the geographic sepattadi minorities,
especially the indigenous peoples, and the language diversitywar aire cited to prove that
Taiwan is a multicultural society rather than a “pure” Chinadéural society even though the
PRC is also multilingual and multiethnic. Hence, the ethnic arglistic formulae cannot be

applied to every Taiwanese. In this way, the Taiwanese goverrsteeted to emphasize the

%1% The word “Chinese people” has two relevant butedéint meanings in Chinese languadéua rer (¥ 4 ), a
cultural and ethnic notion, is different fromh'ong guo ren(® & 4 ), which is a notion of nationality. Those people
who strongly support independence still regard teues ashua ren, but not Zhong guo ren
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issues of indigenous people and multiculturalism to highlight tHerdifices between the two

societies.

Taiwan first adopted multiculturalism and a diversity maintenaapproach at the
constitutional level. Then the Taiwanese government took languaayes atform measures

and introduced several legal dr&fts. The measures and the drafts are summarized in Table 2-6:

Table 2-6: Major Language Legislation after the 1997 Multicultural Declaration

Year Draft\Measures Result

2000 | Broadcast Languages Equality Protection of the Mass R&adtinuing
Transportation Instruments Law

2000 | The Mandarin Promotion Council was reorganized as Goatinuing
National Languages Committee

2001 | Required Vernacular Language Classes in All Primary Sch@alstinuing
based on Mandarin Plus

2001 | New Language Curriculum of the 9-Year Integrated Curriculum  Continuing

2003 | Abolishment of the 1973 Mandarin Promotion Measures Enforced

2003 | Language Equality Law Draft Deferred sine di¢
2003 | National Language Development Law Draft Deferred sine die
2005 | Hakka Language Development Law Draft Deferred sine die
2007 | National Language Development Law Draft Deferred sine die

AL FE L B4 %2 T % iR # (2000) DAZHONG Y UNSHU GONGJUBOYINYUYAN PINGDENG BAOZHANGFA
[Broadcast languages Equality Protection of thedvRapid Transportation Instruments Law] (Apr. 180Q)
(Taiwan); the Council of Hakka Affairs was alsoaddtshed in 2001. The MPC of the MOE changed iteen&om
the Mandarin Promotion Council to the National Laages Promotion Committee in the same year. TheQ\NLP
further expanded its organization to include Hélakka, and indigenous languages. In the followiegrs,
different versions of the drafts of language lavesevproposed by different departments in the govemn,
including the Council of Hakka Affairs (2002), litate of Linguistics, Academia Sinica (2002), theu@cil of
Indigenous Peoples (2003). The Ministry of Edwratormulated a final draft of the Language Equaliaw
(2003). 7 =T ;2 ¥ % Yuyan Gongpingfa Caoan [The Draft of the LanguBgeality Law] (2003) (Taiwan),
available athttp://mail.tku.edu.tw/cfshih/In/enactment.ht(fast visited Apr. 15, 2012).
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The proposed drafts drew on work in other multilingual countries, includamgda and the
United States. However, the most recent drafts were deferretheaddafts provided on relevant
official websites were deleted, for several reasons, includomgerns about communication
inefficiencies, secessionism, and desinicization. In addition, the Hak#andigenous peoples
did not wholeheartedly support the drafts, out of concern that thatates sif Holo people

would be promoted and further handicap the “existing space” of other landgtfages.

Since the 2001 implementation of a Nine-Year Integrated CurricdbrnPrimary and
Junior High Schools® = ¢ /| £ 4 # - 3 4%, guomin zhongxiaoxue jionianyiguankecheng
by the Ministry of Education (MOE), all primary school childrenTiaiwan have been required
to study at least one local language at scAidoUnder this CurriculumMandarin pluslocal
languages and English comprise the ‘language subject’dtedernacular language classes are
known officially as ‘local (or vernacular) language educatiGif ¥ ;% % # 5 , xiangtu yuyan
jlaoyu) and are generally referred to as ‘mother tongue educatiogé x5, muyu jiaoyd in

public discussioA?* By the end of the 1980s, some counties, such as Yi-Lan County and Taipei
County (the current New Taipei City), whose mayors belonged t®R had started small

scale local language educaticii’

28 Seexw ot 4%, 2 & %~ it gk Shih Cheng-FengYuyan Yu Duoyuanwenhua Zhendt@nguage and
Multiculturalism Policy],available atwww.ihakka.net/hakka2003/Big5/word/09.dast visited Feb 25, 2009).

219 Mandy Scott & Hak-khiam Tiurylandarin-Only to Mandarin-Plu$s LANGUAGE PoL’Y 60 (Spring 2007).

220 1d. at 60 (citing RBERT KAPLAN & RICHARD BALDAUF, JR, LANGUAGE AND LANGUAGE-IN-EDUCATION
PLANNING IN THE PACIFIC BASIN 59 (Boston: Kluwer academic publishers 2003)).

2L 1d. at 60 (citing & it %, 42| chi ¥ 4L € #4757 Zhang Jiancheng, IPANG DE JAOYU SHEHUIXUE YANJIU
[Towards a Critical Sociology of Education] 110 {Jei: Pro-ed publishing 2002) (Taiwan)).

222 Mk, 3 KT FOR MAE%RF R L 2 F i 4831 Chen Yi-Ling, Yuyan Jiayu Zhengce Cujin Qunronghe
Zhi Kenengxing Tangtaprhe Possibility of Implementing New Policy of Lamgge Education to Reconcile and
Unify Different Ethnic Groups in Taiwan}:3 DURNAL OF EDUCATIONAL RESEARCH ANDDEVELOPMENT 230 (Sep.
2008).
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After the DPP won the presidential election in 2000, the task of purknggage equality
was nominally transferred from the Ministry of Education to the CbwhcCultural Affairs in
2003, and the latter proposed a new draft of the “National LanguBggelopment Law
(2003).”** In the context of Taiwanese political culture, the reassimrmplies the failure of
the previous organization, and the project was delayed. It is wortigrtbtat these drafts were
mainly generated from 2002 to 2003, or about the third year of DPP’s athatioin. When
President Chen sought his second term, he had to acquire more votesufmamous neutral
voters, who would support neither rapid independence nor rapid unification. Gcaemeutral
flag and erase the doubt of “dechinazation” (or “desinicization”),nGhgovernment cooled
toward these affairs. Hence, language reform lost goverahg&mport for political reasons. In
addition, worry that the Holo language would be favored over other lgaguthe Hakka and
indigenous people did not wholeheartedly support the dfaftSherefore, all of the language
equality drafts became mired in political skirmishes. Even thésdmovided on official

websites have been deletéd.

Of the aforementioned language reforms, only vernacular languagatiedydased on
“Mandarin Plus,” is being continué&. The concept of Mandarin Plus (MP) was adopted from
the U.S. idea of “English Plus”. According to the 1987 Statement of Rumetsased by the
English Plus Information Clearinghouse (EPIC), English Plus hbktswhile English remains

the primary language of the United States, the national sttesn best be served when all

2% 25 ¢, WSE T # B2 ¥ % Council for Cultural Affairs, Guojia Yuyan Fazharaoan [The Draft of the
National Languages Development Law] (2003) (Taiwawmgilable at
http://mail.tku.edu.tw/cfshih/seminar/20051231.t{tast visited Apr. 17, 2012). The original govemmtal link has
been expired but Shih Cheng-Feng's website keeptettt.

24 554k, 3T E 7353 4% B2 ¥ % Shih,supranote 218.

225 Sedd.

226 gcott & Tiun,supranote 219, at 53.
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members of the American society have full access to eféecipportunities to acquire strong
English language proficiency plus mastery of a second or muléiptuages?’ In this sense,
the Native American Language Law was proclaimed in 1990 to suppopreserve American
native languages. Although only Rhode Island, Oregon, New Mexico, antingfem have

adopted English Plus plaff§, MP is considered the only practicable compromise in Taiwan.

However, the content and effect of MP remain doubtful for two kegorea First,
Mandarin Plus is a series of administrative ordinances declacedrdorced by the Ministry of
Education. The source of law for these ordinances is the Orgamicobahe Ministry of
Education ¢ %K:sgf%h %, Jiaoyubu zuzhifaand the Organic Act of the National Languages
Committee of the Ministry of Educatiorg( $8RIF48 74 [ ¢ 2% i% &, Jiaoyubu guoyu
tuixing weiyuanhui zuzhitiagli The Ministry of Education thus has the authority to add or cancel
vernacular language coursesthout statutory limitation. To add vernacular language courses,
the Ministry can use as a basis the Additional Article 10 ofl8#2 Constitution of the ROC,
which proclaimed that the state shall promote culture, sociémeelbnd economic development

of indigenous peopl&?

In fact, this article mentions only indigenous people rather thaeaple. If the Ministry
of Education wants to cancel all vernacular language coursegnsittannot request that such
courses be reinstated due to the practice and the tradition oftiedus@ministration, viz., the

Ministry of Education decides. Second, Mandarin Plus covers only verndamguages

227 English Plus Information Clearinghouse (EPI[Me Englsih Plus Alternative (1987 LANGUAGE LOYALTIES:
A SOURCE BOOK ON THEOFFICIAL ENGLISH CONTROVERSY151-3 (James Crawford ed. 1992).

28 james Crawfordssues in U.S. Language Policy- English Phsilabe at
http://ourworld.compuserve.com/homepages/JWCRAWEF@Rplus.htm (1997(last visited May 20, 2008).

29 0 g FgE § - S 3052 (1992) ZHONGHUA MINGUO XIANFA DIERCI ZENGXIUTIAOWEN [The Second
Additional Articles of the Constitution of the Rdgic of China (Taiwan)] art. 18, sec. 6 (1992) (¥an).
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acquisition. It does not address the languages of new immigramsSoutheast Asia or other
foreign languages. In addition, the prototype for MP, English Pludydesadopted by just four

states in the United States. These facts cast doubts on MP’s completenesscandredss.

Taiwan adopted Mandarin Only based on the concepts of nation-building and ‘lang@age a
communication tool. It adopted Mandarin Plus based on concepts of constitutiona
multiculturalism. However, the hurried resolution seems like a compeorivhether the plan
resolves issues that arose in the aftermath of Mandarin Ostifli;n doubt and needs further

discussion.
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CHAPTER 3: THE NORMATIVE STANDARD OF LANGUAGE LAW

To evaluate the Mandarin Plus system, this chapter discussesrthative standards of
language law. Three questions are posed in the followingpescti (1) What is the relationship
between language and law? (2) What is the content of language(BwVhat is the most

applicable normative standard of language law in Taiwan?

3.1 THE RELATIONSHIP BETWEEN LANGUAGE AND LAw

To understand the content of language law, it is necessary toldirndy the relationship

between language and law.

3.1.1LANGUAGE CONSTITUTES THENATURE OFLAW

Languageis not simply a system of phonemes; rather, it is “the podgilmfi making
meaning of and in the world®® Oral and written surface structures are external sigsifi
this meaning-making act, and these structures are generat&hdpyage, which is itself a
rule-governed structure of meaning makifgThe termrepresents the enforceable body of
rules that govern any society or one of the rules making up the body cfuelvas an Act of
£

Parliamen Theories about the relationship between language and law ardy useraled

from the interpretation of legal provisions with their normativitytHa history of the Western

230 paTRICK L. COURTS, LITERACY AND EMPOWERMENT 7 (Donaldo Macedo ed., New York: Bergin & Garvey
1991).

2. at 7.

232 jonathan Law& Elizabeth A. MartinA Dictionary of Law, available atOXFORD REFERENCE ONLINE
http://www.oxfordreference.corfOxford Univ. Press 2009) (last visited Jun. 21@0 Of course, the definition of
law is clearly not this simple, but | would like gmmphasize that language and law are both compafsgecific
rules.
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legal philosophy, law was thought of as commands of a supgatidfihe meaning of the
normativity of law refers to the pain and pleasure that a supeffered as motivation for
compliance with the superior's wilf* and “a law may be defined as an assemblage of signs
declarative of a volition conceived or adopted by the sovereigstiate’*> In this view, law is

a particular form of assemblage of signs given by a supamisis highly involved with the use

of language and various definitions, and “legal theorists have thédimgtask of defining the

terms of legal discoursé®®

The first aspect of the relationship between law and languagde considerelégal
philosophy work that describes the authority to use words to make law; the law madewayhis
becomes a standard whose existence and content are determittesl Ibgal effect the law
ascribes to the use of wortfs. When a law is made by the use of signs, it is a standard of
conduct rather than an assemblage of sitthdhis approach focuses dme nature of lawand
language is the indicator to determine whether a sign orenstat has legal effect. That is to
say, among all the different kinds of norms, this one depends dartbeage used to know

which rule is legal.

3.1.2THE LANGUAGE OFLAW

The second aspect of the relationship at issue is the interpnetdtianguage used by

law. A straightforward example: since the age of WillialacBstone (1723-1780), in property

233 For example, John Austin’s command theory sayslées are commands of the sovereig§aeBrian Bix, John
Austin, inSTANFORD ENCYCLOPEDIA OFPHILOSOPHY (Edward N. Zalta ed., 20109t
http://plato.stanford.edu/archives/spr2010/entaiestin-john/last visited Feb. 21, 2009).

234 Timothy EndicottLaw and Language, iSTANFORD ENCYCLOPEDIA OFPHILOSOPHY, at
http://plato.stanford.edu/entries/law-langua@ih. 3, 2008) (Dec. 5, 2002) (last visited Apr2@10).

235 JEREMY BENTHAM, OF LAWS IN GENERAL 1 (H.L.A. Hart ed., London: Athlone Press 197082y

236 Endicott supranote 234.
237 Id

238 Id
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law the legal effect of a decree sayinig A and the male heirs of his bddliffers from that of
“to A as long as the property is used for purposeldwyers are trained to distinguish the
former, which is called “fee tail”, from the latter, “feargile determinable”, by the language
used in the decrees. This is the most well-known aspect of the aklarsguage and lawp
interpret the meaning of the law at issue to subsume the fact tat¢hgreted rule for deciding
its legal effect This approach of research can be calleddahguageof law, and most lawyers

devote themselves to this aspect of language and law.

3.1.3LANGUAGE IN LAW

Unlike the interpretation of legal provisions, the third aspechefrélationship between
language and law discussed in this chapter refers to how tHesetiam treats language. This
aspect can be callddnguagein law. Every society has language issues, large or small, since
language is a tool that people use to communicate. Without a comnguradge, communication
would be akin to guessing what is on another person’s mind. Even emnaot language does
not guarantee communicative efficiency between individuals. Althoughpeople are in the
same language community and speak a common language, pengsioahs; pronunciation,
comprehension, and corpus of use, mean that differences will >§6t1°® Many language
issues can be dealt with by the general public or withimlies, but others affect broader plans
or policies when they are brought to the level of the government. Thesgrot dealing with

language issues at a governmental level is cldlsgliage planning

Aiming at heterogeneity among languages or within a larggdagguage planning refers

to “deliberate efforts to influence the behavior of others witheetsto the acquisition, structure,

239 The example of a continuum is proposed by XieR T, T % % %% XIE GUO-PING, YUYANXUE GAILUN
[An Introduction to Linguistics] 17-8, 21-8, 317¢8an Min 2002) (Taiwan).
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or functional allocation of languagé® It can be divided into three major groups: (1) corpus
planning, (2) status planning, and (3) acquisition planf@agpus planningrefers to activities
such as coining new terms, reforming spelling, and adoptingva strip?*! It affects the
creation of new forms, the modification of old ones, or the selefroom alternative forms in a

spoken or written cod&?

Status planningefers to changes in the systems of speaking, changes in a lasguage’
functions, language use, use of language, and organization of a commuartgisage
resource$®® According to Cooper, the definition also refers to what Gornmah Rubin call
“language allocation,” which is defined by Gorman as authorgatecisions to maintain, extend,

or restrict the range of uses (functional range) of a language ingarsettings:**

Acquisition planningefers to language spread except for the rubric of statugipta
When language planning is directed towards increasing a lafguaggs, it falls within the
rubric of status planning. But when it is directed toward increasiegqaumber of users, then a

separate analytic category for the focus of language planning is tiesieftified®
Language in law, then, centers on language planning. Cooper said in 1989 that

“[T]he research techniques which language-planning scholars
employ, such as interviews, questionnaires, rating scales, tests,
secondary analyses of census data, content analyses, structural

analyses of texts, quasi-experiments, and unobtrusive observations,

240 ROBERTL. COOPER LANGUAGE PLANNING AND SOCIAL CHANGE 45 (Cambridge Univ. Press 1989).

1 |d. at 31.

2 |d. at 31.

>3 |d. at 32.

244 1d. at 32 (Cambridge Univ. Press 1989) (citing Thoma&ormanlanguage Allocation and Language
Planning in a Developing Actigin LANGUAGE PLANNING: CURRENTISSUES ANDRESEARCH 73 (Joan Rubin &
Roger Shuy eds., Georgetown Univ. Press 1973)).

% |d. at 33.
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are employed by other social sciences as well. Scholarsrwve
developed research techniques peculiar to the study of language

planning.”*°

Language planning is an interdisciplinary topic. Theories of uagg planning are

derived from politics, linguistics, economy, education, anthropology, and sociology.

In the sphere of legal research, the theories of languageiméado not provide enough
support to legislate language policy. To be more predise,authority, the form, and the
constitutionality of languages are not deeply discussed in current language planoikg w
However, scant research does not imply that law and language doveaittang connections.
On the contrary, language planning is carried out at every cawtbm any social or
governmental unit, including a famify’ non-profit organization, or even the Principality of
Sealand®® Governmental involvement provides the nexus of language, language plamuing, a
law. If law is considered an important instrument of policy and igowg, governments must
conduct language planning and policy through legal provisions, suchwestat administrative

ordinances. Language and law are connected through governmental langoamg pla

3.1.4L ANGUAGE MEDIATING LAW

Some law, including statues or regulations, does not on its fate telsanguage, but
language is the medium through which law is carried out the |peakihg, listening, reading
and writing are the links to connect people and their surroundings. Bingeage (which

constitutes the nature of law) is a communication tool used tddrasrsreceive information, its

248 1d. at 42.

247 For example, parents want their children to speak learn a certain language in a family.

248 The Principality of Sealand is a sovereign teryitouilt in 1967 in international waters. The Pripality of
Sealand Home Pagettp://www.sealandgov.org/ (last visited May 2, 2D1
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use covers almost all interactions between human b&thgsithout a certain level of language
proficiency, interactions among human beings are nearly impossibkrefdre, language
proficiency affects the process of practicing law, includasgerting a right, placing a charge,
applying for a subsidy, and filing a claim, even though the word tiagg’ or any language is

not mentioned at first view.

In this sense, less language proficiency or language divéndiignces the effect of a
legal rule, especially those assertions or claims that requatrens to be taken. For example,
even food safety might be related to language proficiency. In 198&nreed food company’s
products were proven to be infected by clostridium botulinum, one kindalfldacteria. The
Taiwanese government began to broadcast news about this in late Ngvieatlibe intensive
announcements were made only in Mandarin. Before the governmentdetide need to add
Holo announcements, many people had consumed the infected products,eastl @é person
subsequently diet?® Another recent example involved an Indonesian house maid who was
charged with the negligent homicide of her employer because of smmfego the prosecutor
who spoke to the defendant in Manddrih.The defendant confessed that she forgot to secure
the safety clutch of the employer’s wheelchair, from which shhehd died in 2007. The house

maid was finally acquitted when the court discovered that abkedl sufficient Mandarin

249 Sometimes, language barrier might be fatal. Aneswér example is the so-called “Baka Incident” inthpanese
Ruling Period. After carrying his game from Habarhts home, Puhuk Nokan, the head of the Gunga,tritet

two Japanese policemen. According to a traditiomal (Gaya), a hunter has to share his game witplphe meets
on his way home. So, Puhuk Nokan shared the bdhrtiaé¢ policemen. The policemen poured Japanese fain
Puhuk Nokan, but he had to get home before sunsesaid Baka di, baka di("Enough, enough!" in Seediq
language). However, the Japanese policemen thoh@hihe was sayingbakd' (“fool" in Japanese) and beat him
seriously. Puhuk Nokan died due to internal blegdiriew days later. His brother and successor, Nad@n, took
part in an anti-Japanese rule rebellion in 1980¢ i, 2 48 * % KuUO MINGZHENG, TRUTH BALE 135-6
(Yuan-Liou 2011).

20 For further detailed information, Kuan formulagisindant data of the event from old newspapers: i, 4
WH7RA 7 W S hF P & Kuan Ren-JianZouguo Na Wobushuo Fangyan De Huangmiu Shideriencing
the absurd era of ‘| don’t speak dialectyailable athttp://mypaper.pchome.com.tw/kuan0416/post/13225280
(last visited May 2, 2011).

L 5 %212 99 5} 7468% 2 Zuigao Fayuan [Supreme Court] 99 Taishang No.788& (2, 2010).
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proficiency to defend herself and had simply nodded her headctogeestion asked by the

prosecutor; questions that she did not understand.

These real-life cases remind us that law is generallyermath a presumption that each
party involved in the process has sufficient language proficiencyhbkufatt is that different
laws require different degrees of language proficiency torbpeply enforced. Furthermore,
people’s language proficiency varies and sometimes fallswbeéhe presumed standard.
Language proficiency and language diversity influence the preslegaldeffect. This aspect of

the relationship between language and law can be consideghge mediating law

3.2 THE CONTENT OF LANGUAGE LAw

Although language and law are related, law regarding langledes a common
terminology. We use “labor law” to indicate law about labor afaimd “women’s law” to mean
feminist jurisprudence. It is thus appropriate to call those legaligions regarding language
issues, especially language planning and language mediatinigmawuage lawNaming the law
regarding language planning intuitionally falls within the scopknguage law, but the concept
of ‘language mediating law’ (which covers nearly every aspédinteractions between human
beings) would therefore cover nearly every aspect of law. Mgxadhples can be cited to prove
that the language proficiency of a participant influences égal leffect of a certain rule, no
matter whether it is a rule about food safety or a simplédrsigjn. However, this dissertation
focuses orhuman rightsto provide more practical contributions within limited time and pages.
Our research focus does not suggest that other legal areastareolved in the concept of
language mediating law; it means only that discussion about hughas is too important to be
ignored. In sum, language law contains law regarding language plaiemggiage in law) and

law influenced by language proficiency or language diversatyglage mediating law), but in
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this dissertation the scope of discussion focuses only on the jurispeudddressing language

planning and human rights.

3.2.1LANGUAGE LAW REGARDING LANGUAGE PLANNING

The content of language law includes language planning because a geveoamies
out language planning through governmental actions, which are repjbhkataw and general
legal principles. As noted previously, language planning refersituedste efforts to influence
the behavior of others with respect to the acquisition, structureynatidnal allocation of
languag€>? The use of the term language planning is attributed to Haugemlg of language

standardization in Norway, in which he wrote:

“By language planning | understand the activity of preparing a
normative orthography, grammar, and dictionary for the guidance
of writers and speakers in a non-homogeneous speech community.
In this practical application of linguistic knowledge we are
proceeding beyond descriptive linguistics into an area where
judgment must be exercised in the form of choices among

available linguistic forms®?

and he identified the four steps of language planning, including seleaftia language,
codification of a language, elaboration of vocabulary, and securingadteptance by

implementatiorf>*

%2 CooPER supranote 240, at 45.

%53 Nancy H. HornbergeiFrameworks and Models in Language Policy and Riag, in AN INTRODUCTION TO

LANGUAGE PoLICY- THEORY AND METHOD 25-6 (Thomas Ricento ed., Blackwell Publishing @0iting Eigar
HaugenPlanning for a standard language in Norwdy3 ANTHROPOLOGICALLINGUISTICS (1959)).

%4 Eigar HaugenLanguage Conflict and Language PlanningTi#e CASE OFMODERNNORWEGIAN (Harvard

Univ. Press 1966).
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Hornberger incorporates the work of Haugen (1983), Cooper (1989), Furguson (1968),
Hornberger (1994), Kloss (1968), Nahir (1984), Neustupny (1974), Rabin (1971), andit Stewa

(1968) to present his view of the relationship between language planning and épglicgf>°

Table 3-1: The Content of Language Planning

Planning Policy (form) Cultivation (function)
proach
Types of Plannin
Status planning Officialization Revival
(uses of language) Nationalization Maintenance
Standardization of statusSpread
Proscription Inter-lingual communication:
inter-& intra-national
Acquisition planning Group Reacquisition
(users of language) Education/ School Maintenance
Literary Shift
Religious Foreign language/ second
Mass media language/ literacy
Work
Selection Implementation
Language’s formal role | Language’s functional role in
in society society
(Extra-linguistic aims) | (Extra-linguistic aims)
Corpus planning Standardization of Modernization (new functions)
(about language) corpus Lexical
Standardization of Stylistic
auxiliary code Renovation (new forms, old
Graphization functions)
Purification
Reform
Stylistic simplification
Terminology unification
Codification Elaboration
Language’s form Language’s functions
(Linguistic aims) (Semi-linguistic aims)

%55 Hornbergersupranote 253, at 29-30. This table contains Chaim Rallassification of the three aims of
language planning: (1) extra-linguistic aims, conggg primarily sociologists and political scierstt; (2)
semi-linguistic aims, involving socological and pkglogical factors, but mostly liguisticts do tteevant research;
and (3) lingusitic aimsSeeBjorn H. JernuddAgency Man, il ANGUAGE PLANNING PROCESSESL31 (Joan Rubin
ed., Mouton De Gruyter 1977) (citing Chaim Ral#finTentative Classification of Language-planning #itn CAN
LANGUAGE BEPLANNED? 277-9 ( Joan Rubin& Bjorn H. Jernudd eds., UafiHawaii Press 1971)).
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Hornberger's table by replacing “form/function” with “means/purposefpbgws:

Table 3-2: Law regarding Language Planning

Types Core Content Means Purpose
Officialization :
) A Revival
Nationalization .
Language law of - Maintenance
: Uses of language | Proscription
status planning Spread

Standardization of
status

Communication

Language law of
acquisition planning

Improvement of
language
proficiency

Group

Education/ School
Literary

Religious

Mass media
Work

Reacquisition
Maintenance

Shift

Foreign language/
second language/
literacy

Language law of
corpus planning

Standardization of
language

Standardization of
corpus
Standardization of
auxiliary code
Graphization

Modernization
Lexical
Stylistic
Renovation
Purification
Reform
Stylistic
simplification
Terminology
unification

Hence, the language law of status planning regulates uses cadgniy officialization,
nationalization, proscription, and standardization of status. The landaagef acquisition
planning regulates improvements of language proficiency (or teachitemguage in plain
English) through various institutions or groups, especially the scéygiem. Finally, the
language law of corpus planning regulates standardization of languaggh standardization
of forms, standardization of auxiliary code and graphization (viz.déwelopment, selection,

and modification of language, especially from spoken language to written lahgtfage

26 SeeCharles A. Fergusohanguage Development, BDCIOLINGUISTIC PERSPECTIVES PAPERS ONLANGUAGE IN
SOCIETY, 1959-1994 40-7 (Charles A. Ferguson& Thom Huebdsr,®©xford Univ. Press 1996) (1968).
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3.2.2LANGUAGE LAW AND LANGUAGE RIGHTS

Besides law regarding language planning (language in law)digsertation focuses on
human rightswith respect to ‘language mediating law’. In this sphere dllsgsearchljnguistic

human rights is becoming an important research domain. Terms such as ‘langghgga®’

‘linguistic rights’?*® and ‘linguistic human right&*® are co-mingled to refer to what Macias
calls the “the right to freedom from discrimination on the basigmjuage,” and “the right to
use one’s language in the activities of communal life.” Theceoinof ‘language’ itself is

usually not considered as human rights subject matter.

No specific international treaty or convention addresses the Igagssue in the field of
international human rights law. ‘The International Convention on Lang&aghkts’ or the
‘International Covenant on Linguistic Human Rights’ remain ideals,noomative standards.
Even though the “Universal Declaration of Linguistic Human Righta’ wigned by several
important (but mostly non-governmental) international organizationdume, 1996, it is a
conference product of the World Conference on Linguistic Rights rdbizer an official

declaration of the U.N. systeff However, taking into account the strong relationship between

%7 For example, Macias says that language rightsagotthe right to freedom from discrimination orethasis of
language” and “the right to use one's languagherattivities of communal life.” Terence G. Wil&ygcessing
Language Rights in Education: A Brief History of i.S. Context, ihANGUAGE POLICIES IN EDUCATION:

CRITICAL ISSUES40 (J.W. Tollefson ed., Portsmouth: Lawrence BrthaAssociates 2002) (citing R. F. Magias
Choice of Language as a Human Right: Public Palimplication in the United States, BILINGUAL EDUCATION
AND PuUBLIC PoLicY IN THE UNITED STATES 39-75 (R.V. Padilla ed., Ypsilanti: Eastern MiciigUniversity 1979)).
28 For instance, the Universal Declaration of Linginisluman Rights adopts ‘linguistic right&NESCO
CULTURE OFPEACE PROGRAMME, THE UNIVERSAL DECLARATION OF LINGUISTIC RIGHTS (Barcelona 1996),
www.linguistic-declaration.org/versions/angles.fdst visited Apr. 23, 2012).

29 seeStephen Mayl.anguage Policy and Minority Rights, AN INTRODUCTION TOLANGUAGE PoLICY 255-268
(Blackwell Publishing 2006). This article mentidfsntra, Skuttnabb-Kangas, Phillipson, and Vara@yproach of
linguistic human rights. It does not mean that Mdwppts this approach.

260 UNESCOCULTURE OF PEACE PROGRAMME, THE UNIVERSAL DECLARATION OF LINGUISTIC HUMAN RIGHTS,
http://www.unesco.org/cpp/uk/declarations/linguigitdf (Barcelona, Jun. 1996) (last visited Jul. 5, 2010)
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disappearing or changing languages and human rights concesnmpbrtant for us to consider

how these two fields interact within the law, particularly in the internaticoraiext.

3.2.3SOURCE OFLANGUAGE LAW IN TAIWAN

Scholars usually discuss language law, especially languglges 1or linguistic rights,
from the perspective of political theories, and they have develséhble body of researti.
However, from the perspective of positive law, the thealtesotexplain the source of language
law and its legal effect. In other words, because of the needmgalf practice, the materials
might become a well-developed library of secondary source laigwydractitioners and judges

still need primary source law, which is authoritative and precedemkien a relevant issue is

%1 For example, Tove Skutanabb-Kangas' language-cbldentity, access to mother tongue, the rightosas to
an official language, voluntary language shift,emscto formal primary education based on languageight for
minority groups to be a distinct linguistic growmd the right to learn foreign languagEsvE SKUTNABB-K ANGAS,
LINGUISTIC GENOCIDE IN EDUCATION- OR WORLDWIDE DIVERSITY AND HUMAN RIGHTS? (Lawrence Erlbaum
Associates Inc. 2000).

Macias' “the right to freedom from discrimiiosit on the basis of language” and “the right to ose's
language in the activities of communal life.” Wilesupranote 257, at 40 (citin®. F. Macias, Choice of Language
as a Human Right: Public Policy Implication in thimited States, iBILINGUAL EDUCATION AND PUBLIC POLICY IN
THE UNITED STATES 39-75 (R.V. Padilla ed., Ypsilanti: Eastern MicligUniversity 1979)).

In addition, Kymlicka and Patten's benign megl WLL KYMLICA, MULTICULTURAL CITIZENSHIP 111
(Oxford Univ. Press 1995); 03EPH CARENS, CULTURE, CITIZENSHIP AND COMMUNITY: A CONTEXTUAL
EXPLORATION OFJUSTICE ASEVENHANDEDNESS 77-8 (Oxford Univ. Press 2000); Alan Patt&uwlitical Theory and
Language Policy29:5 PLITICAL THEORY 693 (Oct. 2001); Rainer BaubddRultural Citizenship, Minority Rights
and Self-Governmenin CITIZENSHIP TODAY: GLOBAL PERSPECTIVES ANDPRACTICES 319-48 (Alex Aleinikoff&
Doug Klusmeyer eds., Washington, DC: Carnegie Emdemt for International Peace, 2001).

Fernand De Varennes, Tove Skutnabb-Kangas, Robélipson, Denise Réaume, Ruth Rubio-Marin, ancp ks
May's general conceptsERNAND DE VARENNES LANGUAGE, MINORITIES AND HUMAN RIGHTS (Hague: Kluwer
Law Internatl, 1996); Fernand De Varennésnguage Rights as an Integral Part of Human Rigl8s
INTERNATI'L J. ON MULTICULTURAL SOCIETIES 15-25 (2001); Tove Skutnabb-Kangas & Robert Ristin,
LINGUSITIC HUMAN RIGHTS. OVERCOMING LINGUISTIC DISCRIMINATION (Berlin & New York: Mouton de Gruyter,
1994); Denise Réaum@fficial-Language Rights: Intrinsic Value and theofection of Differencgin CITIZENSHIP
IN DIVERSE SOCIETIES (Will Kymlicka & Wayne Norman eds., Oxford Univ.réss, 2000); Ruth Rubio-Marin,
Language Rights: Exploring the Competing Retiondled ANGUAGE RIGHTS AND POLITICAL THEORY 52-79 (Will
Kymlicka & Alan Patten eds., Oxford Univ. Press 2D0Stephan MayMisconceiving Minority Language Rights:
Implications for Liberal Political Theoryin LANGUAGE RIGHTS AND POLITICAL THEORY 123-52 (Will Kymlicka &
Alan Patten eds., Oxford Univ. Press 2003).
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brought to court®® Although legislation and cases usually make law with officigharity and
constitute primary legal sources, every jurisdiction has ardiffestructure for source law. In
Taiwan, source law contains the 1947 Constitution of the Republic of @hth#s Additional

Articles,?®® statutes®®

authorized administrative regulatiof®, self-governance rule&?

international treatie€’ and custom or jurisprudence, if applicaffié Case law is only a de
facto source of law with no absolute binding force. Domestic emritaw derived from the
Constitution and international treaties also constitutes primanyce law on language in

Taiwan.

When analyzing the normative standards of language law in Taiwah plagaples of
the Constitution and international treaties should be first exammg@pplied. This approach
does not mean discussion about the normative standard should be lintiitecCmnstitution and
international treaties, but it presents an important source tiawdad to be followed when

practicing language law in Taiwan.

3.3 THE NORMATIVE STANDARDS OF LANGUAGE LAW

Compared to labor, environmental, and gender law, discussions about thativeorm

standards of language planning and policy are relatively new assdwkdl researched.

%2 |t seems discussion of source of law without tigaléheories of Hans Kelsen, H.L.A. Hart, and Rdriaworkin
would be insufficient. | focus on how the discussabout language law helps daily legal practigeragtitioner or a
judge can apply the result in a courtroom. Sina&v@in is a civil law country and it has a writtemvlsystem. |
believe no matter what is the result of comparisod discussion about Kelsen’s Groundnorm, Harimany and
secondary rules, and Dworkin’s theory of legal pipfe, the result does not change the conclusidghisf
dissertation.

239z s @ & 2 (1947) HONGHUAMINGUO XIANFA [Constitution of the Republic of China] (1947}, % B &

& 3 12 1% < (2005) HONGHUAMINGUO XIANFA ZENGZIU TIAOWEN [Additional articles of the Constitution of the
Republic of China] (2005) (Taiwan).

24w s @ & % (1947) HONGHUAMINGUO XIANFA [Constitution of the Republic of China] art. 84T7).

285 1d. art. 172.

2% 1d. art. 112.

27T 1d. art. 141; @ 2 1t 2 7§ R ¥ 329%:(1993) SFAYUAN DAFAGUAN Hulvi JESHI [Interpretation of
the Grand Justices, Justice Yuan] No. 329 (1993).

28 5 ;2 (1929)MING FA [Civil Code] art. 1 (1929).
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According to Alen Patten’s list of the authors and articdgmrding this field, there were only 11
scholars, including himself, and 13 articles prior to 28881Patten and Kymlicka formulated
normative standards regarding language law, including concepts ain-batlding, benign

neglect, resource orientation, diversity maintenance, procedurabampgs, and linguistic

human right$’® Each is described below.

3.3.1NATION-BUILDING APPROACH

Linguistic ‘nationalism’ defines the boundaries of a nation byirdjisishing language
communities and was first applied to early nation-states, edlyethose in European, being
established, expanded, and united. It then spread to the colonies ancetvé&s nesist colonial

powers in order to further independence.

Language plays an important role in the processes of crdatimggeneity or proving
heterogeneity’! However, does language proficiency and commonality guararggenal
identity? One language, even with minor variations, may be spokeriaredif countries. On the
contrary, several languages may be spoken in one country. Although petiplg to the same
language community, they may have different nationalities atidnaé identities. In addition,
acquiring a language and building a national identity reserhbleticken-egg conundrum. The
Vietnam and postcolonial Indonesia illustrate this point. In both casdiical elites or a
political entity tried to occupy or define a territory asge as possible. Second, they created

common ground through artificial measures, such as rewritstgriziand popularizing certain

29 Alen PattenPolitical Theory and Language Polic39:5 ROLITICAL THEORY 691-715 (Oct. 2001).

210 Alan Patten & Will Kymlicka,Context, Issues, and Approachesl ANGUAGE RIGHTS AND POLITICAL
THEORY 32-51 (Will Kymlicka & Alan Patten eds., Gxfl Univ. Press 2003).

271 As for further detailed descriptiosee BENEDICT ANDERSON IMAGINED COMMUNITIES: REFLECTIONS ON THE
ORIGIN AND SPREAD OFNATIONALISM 113-140 (Verso, rev. ed. 1991) (1983).



91

languages within the borders. Third, through the above methods, a nationiy ias created

and enforced.

The key to linguistic convergence is reducing social isoladioth increasing language
contact. The nation-building process directly or indirectly pravidee platform for such
convergence. Liberal democracies historically adopted policipsotnote a common language
or common sense of national identity and membership for nation-bufifireyen though some
measures of nation-building do not focus on establishing a common langhagemay
unintentionally bring linguistic convergence by promoting languageacgrguch as policies for:
building roads, railways, radio stations, and television broadc&&firg.addition, when we try
to enhance national identity through the acquisition of certain larguag are creating a model
of an ideal national spontaneously. An ideal national, one who is supposesdea strong
national identity, can speak certain chosen languages. Others rioteptah those languages

can then find their national identity/patriotism subject to mistrust.

Planned/coerced linguistic nationalism found strong support in manyriesmncluding

the US. From Theodore Roosevelt@rie flag, One Languayen 1917 and Huntington’s

“There is only the American dream created by an Anglo-Peotest
society. Mexican Americans will share in that dream anchat t

society only if they dream in English”

272 patten & Kymlickasupranote 270, at 38.
3 1d. at 38.
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to the ground swell of English Only movement’ the ghost of linguistic nationalism
haunts the US. US citizens still cannot choose their mother tomgaking us question
whether the notion of regarding language as an identity instrursesuiied to modern

multiethnic societies.

The nation-building approach resembles a policy goal more so tlegialastandard. If it
served as the normative standard of language law, two obvious problaut accur. First,
once a specific language represents the ideal of a nation, hey lahguage suffers from
second-class status. This exclusion can then become a defintnigrtridie “disenfranchised.”
While seeking linguistic homogeneity, nation-building can thus foatesolidified sense of

linguistic heterogeneity among citizens.

Second, linguistic nationalism does not provide a standard for how thesktauld treat
other languages if the state does not adopt an exclusive monolipguadeh. Such standards of
treatment are needed to bind citizenry and avoid separatisnuigticgconvergence within a
community enforces boundaries between converged language(s) and™odimer any means,
including ignorance, duress, coherence, allurement, and even violenctheoabe seen as

justified to protect languages/cultures if nationalism is the only stdndar

3.3.2BENIGN NEGLECTAPPROACH

Benign neglect means “non-interference or neglect as a poliegded to benefit the

subject more than continual attention;” this term is also céledll-intentioned or beneficial

27 Theodore Roosevelthe Children of the Crucibld4 ANNALS OF AMERICA 129-31 (Chicago: Encyclopedia
Britannica 1968); SMUEL P.HUNTINGTON, WHO ARE WE: THE CHALLENGES TOAMERICA'S NATIONAL IDENTITY
256 (Simon & Schuster 2004).
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neglect.?™ "

Benign neglect" as a policy was designed to ease tensionsifagjlole American
Civil Rights Movement of the late 1960s. In 1970, New York SenatoreD&aitrick Moynihan
wrote a memo to Richard Nixon that the issue of race in Améiad become so polarized that a

period of “benign neglect” might be in order at the rhetorical I&¥eHe suggested that

"[T]he issue of race could benefit from a period of 'benign néglec
The subject has been too much talked about. The forum has been
too much taken over to hysterics, paranoids, and boodlers on all
sides. We may need a period in which Negro progress continues
and racial rhetoric fades. The Administration can help bring this
about by paying close attention to such progress -- as we are doing
-- while seeking to avoid situations in which extremists of either
race are given opportunities for martyrdom, heroics, histrionics, or

whatever.2’’

‘Benign neglect’ was considered a reasonable tactic for oglrthe hysterical and
paranoiac atmosphere and to avoid further polarizing the citizersuljlh a government can
make a “neutral” choice of a language to be taught in schools, ttlsodeactively supports the

culture related to the chosen language

275 Benign 3(b), Oxford English Dictionary Online Subscriseédditions Series (1993vailable at
http://www.oed.com(last visited Apr. 25, 2012).

278 | arry DeWitt, Moynihan, Welfare Reform, and the Myth of “Benidgglect”,
http://www.larrydewitt.net/Essays/Moynihan.h{@ct. 2005) (last visited Jun. 3, 2010). Moynilpoposed a
report “The Negro Family: The Case for Nationaliént about the status of the African-American fagslin 1965,
but this is not the source of benign negl&ael arry DeWitt, Moynihan, Welfare Reform, and the Myth of “Benign
Neglect”, http://www.larrydewitt.net/Essays/Moynihan.h{@ct. 2005) (last visited Jun. 3, 2010); Benigglaet
was widely misinterpreted as a call to abandonrgeograms to improve the lives of black famiji@éslam
Clymer, Obituary for MoynihanN.Y. TIMES, Mar. 26, 2003,

http://www.nytimes.com/2003/03/26/obituaries/26 CNMYNIHAN.html (last visited Apr. 12, 2012).

277 DeWitt, supranote 276.
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“[S]ince it guarantees the passing on of the language and its
associated traditions and conventions to the next generation. The
government therefore cannot avoid deciding which societal culture

will be supported ™

The fact that language policies inevitably involve privilegindimaited number of
languages is unavoidable, and language planning theories must ringnefeide standards for
evaluating the decision about which languages to be privileged and in wanitgxts?’® Benign
neglect can play a role in helping citizens tolerate a privates® of non-chosen languages,
but it cannot resolve the linguistic conflicts in public institutiohshich is the central issue

confronting any normative theory of language rigiit8”.

Benign neglect is considered by many to be the best resotatimguistic pluralism, but
Patten argues that it cannot be applied to the case of publiatinst under linguistic pluralism
because of its practical complicatioffs. Public services, public business, and public
communication must be conducted in common language(s). For examplegpiray public
school is viewed as unconstitutional in the United States, but sgehlish while providing
public services is not considered a legal problem, due to necdagiitycal history shows that
benign neglect as a policy was proposed to calm down racial dispyteot further irritating
racial advocates, but in practice it is unavoidable to choose a cotanthrage and usually the
dominant language is the chosen one. The phenomenon makes the gap betweant gordi

non-dominant languages wider when applied to linguistic disputes.

278 WILL KYMLICKA , MULTICULTURAL CITIZENSHIP 110-1 (Oxford: Oxford Univ. Press 1995).

219 patten & Kymlickasupranote 270, at 32.

280 |d. at 32. This statement also reminds me of Anafotnce’s work. In his Le Lys Rouge (1894), he S
law, in its majestic equality, forbids rich and padike to sleep under bridges, to beg in the &remnd to steal their
bread." Even though a state prohibits infringemehtthe use of particular languages, the decisioasdoot
guarantee that language within its boundaries eajogqual status.

%81 pattensupranote 269, at 693.
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3.3.3RESOURCEORIENTEDAPPROACH

Based on Kymlicka and Patten’s analysis and Ruiz’'s “languagesasice”, the
“resource-oriented approach” seeks to maintain language dyversitder to preserve resources
that include: foreign language talents, culture, knowledge, ecologitahcdea and aesthetic
appreciation. The concept of language-as-resource can be easigddapptiertain languages,
especially to the foreign ones widely used by millions of people. Those langrggegpotential
market or economic values, and they simply provide strong motivgsefiple to learn and to
use them. Ruiz proposed an example of students of the Japanese ldmgjnggerepared for
foreign services by benefitting from a State-Department-spedsmternship in a Japanese

community center in San Francisgo.

This example is hardly applicable to many indigenous languageseality, some
languages and language communities are becoming increasingbinaliaed and even
gradually disappearing. Why, then, should we care about therpagse of vulnerable
languages used by few people? Those languages enjoy less waddeet The rationale for
maintaining these languages using the resource-based approach: itt@uchaintenance of the

283

linguistic ‘ecosystem’, preservation of knowledge, encouragemensetfidentity,”™" and

aesthetic appreciatidfi’

82 Richard RuizOrientations in Language Planning, IANGUAGE DIVERSITY: PROBLEM ORRESOURCE? 17 (S. L.
McKay & S. C. Wong eds., Newbury House Publishe8&)9

283 DAVID CRYSTAL, LANGUAGE DEATH 33-9 (Canto ed., Cambridge Univ. Press 2004) (RGOBMRANI DAVID
HARRISON, WHEN LANGUAGE DIE 29-35 (Oxford Univ. Press 2007).

284 |dil Boran, Diversity, Public Goods, and Fairness,LANGUAGE RIGHTS AND POLITICAL THEORY 195 (Will
Kymlicka & Alan Patten eds., Oxford Univ. Press 2R0
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A ‘linguistic ecosystem’ implies that when a language &t@srreversible damage may
occur as a result. Ecological diversity maintains that pratierv should be fostered because
living entities exist through a network of interrelated orgasispfants, animals, bacteria, &i€.

Any damage to one part of the ecosystem may generate unforesaedlbdven unrecoverable
results, so the maintenance of its diversity protects each pd#nedfystem as a whole. In a
holistic conception, cultures and biological domains have a mutuallyoreimd relationship:
human ecology links the structure and organization of a human commuimteractions with

its localized environment®” In this sense, plural cultures present diverse ecosystems.
Furthermore, diversity has a central place in evolutionary thoudigte it is seen as the result

of species genetically adapting in order to survive in diffeeevironment$®® The strongest

ecosystems are thus those that are most di#&tse.

Applying these concepts to human development, success in colonizimjathnes relies
on our ability to develop diverse cultures that suit differing enviemtsf® The vocabulary of

a language, which is an inventory of items in a culture, contributes

“[Tlo make sense of the world and to survive in a local
ecosystem...... the economic and cultural importance of fish is

reflected in the Oceanic languages of the Pacifit.”

85 The vitality of language is generated by languaiijization. David Crystal indicates “For a langeag really

alive only as long as there is someone to spaak When you are the only one left, your knowled§gour

Izgglguage is like a repository, or archive, of ypeople’s spoken linguistic past. R€STAL, supranote 283, at 2.
Id. at 32-3.

%7 |d. at 33 (citing Peter HaggerEntry on Human Ecologyn NEw FONTANA DICTIONARY OF MODERN THOUGHT

248 (Alan Bullock et al eds., 2nd ed., Fontana }98877)).

% |d. at 33.

% |d. at 33

20 |d. at 33

291 DANIEL NETTLE & SUZANNE ROMAINE, VANISHING VOICES THE EXTINCTION OF THEWORLD'S LANGUAGES 60

(New York: Oxford Univ. Press 2000).
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Because language is essential to human beings and their culttuiel, ave chiefly
transmitted though spoken and written languages, the development of enalilpires also

makes the role of languages critié.

Language is a container of knowledge, and even small languwagescientifically
valuable. The knowledge may be far from the majority’s dailyslivaut it is useful and critical
for those language speakers. Endangered languages may coftiaimation that a mainstream
language does not possess or currently need. For example, pegplamk English, a dominant
language, can be used to describe the entire world. However, whenrednparlodzhu (a
southern Siberian language) and Musqueam (an indigenous Canadiangégndtraglish is
neither precise nor scientifically sufficient. For example, reindegical to Todzhu survival, are
classified using 12 Todzhu nouns according to their age, gender, anatimasstatus®

Importance or significance is subjective.

Another example concerns the taxonomySwhehlten[sce: tton] in the Musqueam
language.Schelten[sce: iton], which containsquisich ['’k"sic], chewche[qgi'wx], qualihwe
['k"al'ox"], and huen [hu : n], is one kind of fistf>* Genetically, schelten[sce : ton]
corresponds precisely to the taxonomy of oncorhyn€usisich ['k"sic], chewche[qi'wx],
qualihwe['k"al'ax"], andhuen[hu : n] refer to ‘clarki clarki’, ‘mykiss’, ‘keta’, and ‘gorbuscha’,

respectively’® In English, salmon and trout are considered as two groups of fish. fictudés

cutthroat (clarki clarki) and steelhead (mykiss), and salmon inclades (keta) and pink

292 CRYSTAL, supranote 283, at 33.

293 HARRISON, supranote 283, at 29-30.

29 1d. at 33-4. The names sthelten, quisich, chewche, qualihaadhuenare my intuitive English transliteration.
Harrison only provides their international phonetighabets in his book.

2% 1d. at 33-4.
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(gorbuschaf®® The taxonomy of English is not as scientifically precisthasof the Musqueam
language regarding trout and salmon. This instance may be a casgaleme. The Klingit and

Klallam peoples, who live close to Musqueam, also group oncorhyncus into trout and Salmon.

These examples do not suggest that Todzhu or Musqueam is more tieéineenglish.
They posit that it is possible for at least some folk taxonotoiexchieve genetically scientific
groupings that are also useful to them in interacting with taeimals and environmerft¥
Even English, a well-developed language, is incomplete and can bieoefithe precision of

other languages.

Aesthetic appreciation gives intangible and emotional values irougardanguages.
Various ways of expressing emotions, creating art, or engagiragns fof artistic performance
are deeply associated with particular languages, which praedthetic valueso the larger

world community of human being®® Takehaiku (% ¢7) in the Japanese language and culture,

for example; even though haiku is now produced in other languagessthad the world would
not have had the opportunity to appreciate this kind of poetry if frendae language were dead
before other people came into contact with Japanese ctiitufée world of literature would be
aesthetically impoverished if French disappeared, for examplé,otiner languages died, and
this situation provides reasons for language preservation. Howeuetaeseeds usually rank

lower than other urgent needs, such as life, health, food, shiéléety,| and freedom. Therefore,

29 HARRISON, supranote 283, at 33-4.
27 |d. at 34.

% |d. at 34-5.

299 |dil Boran, supranote 284, at 195.
%0 |d. at 195.



99

mere aesthetic appreciation is not substantial or urgent enoughafor tm justify the moral

obligations of language preservatithh.

The relationship between identity and language is complex. Idemntitych is a
summation of characteristics, including physical appearance, custoass, beliefs, rituals, or
the whole panoply of personal behaviors, is what makes the memberscommaunity
recognizably the same and uniquely differ@AtDoes language create identity, or does identity

choose language? Theodore Roosevelt said in 1919 that

“There can be no divided allegiance here. Any man who says he is
an American, but something else also, isn’t an American avall.
have room but for one language here and that is the English
language, for we intend to see that the crucible turns our people out
as Americans, of American nationality; we have room for but one

soul loyalty, and that is loyalty to the American peopf&.”

The English language as Roosevelt's definition is the onlyysatal the crucible to

become an American. On the other hand, Kafka said that

“German is my mother tongue and therefore natural to me, but

Czech is more intimate to my heaft”

The Czech language spoke to Kafka’'s sense of self and personalidenttso than the

language of his birth.

301 SeeBoran,supra note 284, at 196.

392 CRYSTAL, supranote 283, at 39.

393 Theodore Rooseveltetter to the President of the American DefensseBo(Jan. 3, 1919).

304 “Deutsch ist meine Muttersprache und deshalb mttintich, aber das Tschechische geht mir viel feet.”
Franz Kafka,Brief an Milena[Letters to Milena],in LIZENZAUSGABE FUREUROPA 22 (Willy Haas ed., Schocken
Books 1952).
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Language links an individual to himself, his neighbors, and his broadarecof origin

or of choice, lying at the heart of identity formation.

3.3.4DIVERSITY MAINTENANCE APPROACH

Diversity maintenance provides an attractive direction fordagg planning: any means
necessary to promote a non-dominant language is justified accordihig &tance. Language
ecosystems, knowledge preservation, aesthetic appreciation, andyidsErttancement are

arguments in favor of this concept.

Cost is one glass ceiling of the diversity maintenance approdohaddition, the
approach itself does not provide further guidance about the extehidb a state should invest

in linguistic diversity.

3.3.5PROCEDURALAPPROACH

Unlike outcome-generating approaches, procedural approaches focudiaratarg a
non-outcome-based procedural account of basic normative principiestr this discussion,

we can categorize procedural approaches as follows.

The first category iglemocratic legitimagyan approach proposed by Latin and Reich.
They suggest that a standard of democratic legitimacy should isBedgatbecause language
protection and security schemes are analogous to certain gablis provided by the state out
of general tax revenues, provisions concerning language should be decidimbygratic

process rather than being required or prohibited by considerations of jdStice.

395 SeePatten & Kymlickasupranote 270, at 49.
%% 1d. at 49.
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The key point is not whether a certain language outcome is ¢ethebat whether the
standards of democratic legitimacy are satisfied or ]6tThis approach accepts politics or
political competition as a collective or public good, and it theestarcourages groups to seek
linguistic remedies through political agitation, legal confrontatiangd moderate levels of
coercion®*® This liberal democratic approach to linguistic justice holdsopen and wide
political where all doctrines regarding language planning conipefeatten adds to this an
‘even-handed treatment’ standard by which people can legitimaedyest that their
language-related identity be dealt with by public institutionan “even-handed” way: if certain
rights and accommodations are extended to one language, then evainbasdequires that
they also be extended to others for everyone to strive to realizeo advance his or her identity

on an even playing fielt{°

The second procedural approach category is ‘just action and workinglekigavof
language standard’. From the perspective of the “least adhiaguistic class,” the most
attractive language policy is one that goes no further than whegquired for the state to
communicate effectively with its citized§ That is to say, a certain language can be no longer
privileged when communication efficiency is satisfied. The memquent of effective
communication differs in societies and structures of government, Bicdmmon that states
should not force their citizens to acquire more than a “working krugele of major

language(s}*? It is also reasonless for the state to intervene in areaaffeoting its ability to

307 patten & Kymlickasupranote 270, at 49.

3% David Laitin & Rob ReichA Liberal Democratic Approach, iIBANGUAGE RIGHTS AND POLITICAL THEORY 93,
103 (Will Kymlicka & Alan Patten eds., Oxford UniRress 2003).

%9 |d. at 103-4.

310 patten & Kymlickasupranote 270, at 51.

311 Daniel M. WeinstockThe Antinomy of Language Policy,lilNGUAGE RIGHTS AND POLITICAL THEORY 267
(Will Kymlicka & Alan Patten eds., Oxford Univ. Psg 2003).

32 |d. at 267-8.
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communicate effectively with its citizen$ In this sense, Weinstock maintains that three
principles should be followed. (Ipinimalism-- state measures must be least invasive, (2)
anti-symbolism-- a state’s linguistic choice must not have symbolic sigmifte, and (3)
revisability -- a state’s linguistic choice must be open to the possibifitghanges in the

linguistic composition of societ}*

The third factor aims to avoid oppression and injustice. Blakehsefoundation of his
argument by introducing the liberal idea that all the individuathiwia political community
have a right to be treated as equal participants within that aaityri®> From the standpoint of
liberal equality, Blake examines four pathways in which linguistioorities might experience
pressure towards assimilation: (1) present discrimination based ungaoistic status, (2) past
discrimination based upon linguistic status, (3) refusal to gféintab language status within the
political sphere, and (4) unequal advantages stemming from minioyidtic status’® The
common idea is that present and past discrimination constitutésbggi bases for a claim to
linguistic preservation. By means of employing historical inpgstive can often easily explain
the plight of many linguistic minorities with reference to @atts of illegitimate acts of
domination and colonization decades or centuries ago even though ficidtdid articulate the
precise causation of language de#th. By mocking, silencing, or making minority linguistic
communities feel less worthy participants in the whole politacanmunity, a state in fact

divides the populace into more and less worthy members in the whitiegb@ommunity**®

313 Weinstock supranote 311, at 268.

34 1d. at 268.

315 Michael BlakeLanguage Death and Liberal Politidsi LANGUAGE RIGHTS AND POLITICAL THEORY 220 (Will
Kymlicka & Alan Patten eds., Oxford Univ. Press 2R0

%1% |d. at 220.

37 1d. at 220.

%18 |d. at 220.
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That is to say, an action designed to give reasons for people tloeseselves as inferior builds

up a caste-like system, and the action is counted as an illegitimate formrivhitiston '

Refusal to grant official linguistic status does not always td¢otes an illegitimate form
of discrimination. Demography and history are the most impodetetrminants. Demography is
relevant because the language of political life follows thguage of the political community to
some extent?® The refusal to grant official status to a minority langudghe language were
the first language of a large part of the political communityvben the language forms a
majority within a territorial unit can represent in itselfibegitimate privileging of the dominant
linguistic communitie§?* History is an indispensable consideration to determine when bfficia
linguistic status is in need of justice. When a linguistic migosnce constituted a sovereign
nation and was illegitimately colonized by a linguistic mayoriit is a form of status

discrimination to refuse official language status to the minoritydage®*?

It is arguable whether unequal advantage or opportunity stenfreimglinguistic status
is a form of injustice. Blake quotes Elizabeth Anderson, who sthtsnot all forms of
inequality are, or should be, the legitimate focus of a libaegrly; liberals have no reason, even
in principle, to compensate the sexually unattractive; however mathisequalities can affect
life chances?® Furthermore, even though Kymlicka suggests that, relative to msrob¢he
majority culture, members of the minority culture lack a secultairal and linguistic framework,

assimilation in fact can occur so gradually that at amgrgpoint all individuals have access to

319 Blake,supranote 315, at 222-3.

320 1d. at 224.

321 1d. at 224.

322 1d. at 225.

323 |d. at 226 (citing Elizabeth Andersowhat is the Point of Equalityl09:2 BHNICS 287-337 (1999)).
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adequate cultural materials needed to act as autonomous #jefis.other words, all
individuals have a need to maintain their cultural and linguistic contiresinbut it is always
hard to see at what point an individual is left without adequateratthaterials to argue that the
process of linguistic change itself involves any injustfeeThe simple desire to teach a certain
language to descendants so it can survive into the indefinite fstursufficient to justify any
political consideration¥® Therefore, avoiding oppression and injustice are more conceptual

political goals than normative standards.

With the wide gap in the needs and status of languages beavgEeminant language and
other languages, measures and actions taken according to théimyem®cedural approaches
face two problems. First, equal treatment is an impracta=dli Governments, usually the
largest employers in most countries, actively use at leasdomgnant language to provide
public services and public education. According to Patten, a languags enjalic recognition
in public life when “it is possible to access public services araioduct public business in that

language ¥’

When language choice is made by the government, then, the ldrgesto$ the
total resources and opportunities is distributed to the chosen langludge(gh practice and
public education. Those languages excluded from the range of working lasguage
consequentially enjoy lower language status and much less goverberefits. From the

perspective of equal distribution of resources, roughly the same anudutiits government’s

annual budget should be used to compensate excluded languages, clearly an litypossibi

324 Blake,supranote 315, at 226 (citing Elizabeth Anders@that is the Point of Equality.09/2 EHNICS 287-337
(1999)).

3% |d. at 226 (citing Elizabeth Andersowhat is the Point of Equalitjn 109/2 EHNICS 287-337 (1999)).

3% |d. at 226-8 (citing Elizabeth Andersoihat is the Point of Equalityl09/2 EHNICS 287-337 (1999)). In this

sense, even though the deterioration of social dange is commonly felt as a threat, the complaatrss more a

reflection of privilege lost of the caste-like sst rather than of injustice imposed.

327 pattensupranote 269, at 692-5.
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Second, although the values of aesthetic appreciation, identity, antakutheritance
are not easily estimated, they do exist and are cherishethby people. These needs are not

taken into consideration in the procedural approaches of language law.

3.3.6LINGUISTIC HUMAN RIGHTSAPPROACH

The final approach we discuss is “linguistic human rights”. Lagguaghts could
comprise an impressive normative and political foundation if it coulddmn as integral to
human rights?® As noted previously, existing international legal documents say veeydttut
language even though human rights standards place constraints onrtadwlaeguage policy
objectives are pursued by governments, which sometimes adopt as thegabffusion of a

single language across the whole of the state by humiliating, cruel anly ilibssal steps®*®

A few obvious examples of the combination of language and human rightlasta are
so-calledtolerance rights such as the rights of members of linguistic minorities to pulbhsir
own magazines, or to establish their own private schools, or to form die cultural
organizations, and the right not to be discriminated against on theobasie’s mother tongue.
These are seen as part of traditional individual rights to freed@meech, freedom of the press,
freedom of association, and non-discriminafidhinternational legal practice provides some
arguably language-relating rights. The 1948 Universal Demaraf Human Rights recognizes
rights to a fair trial (Article 10); not to be subjected to taaoy interference with privacy, family,
home or correspondence (Article 12), and to freedom of expressionl¢At). These rights

are interpreted as rights to publish books and newspapers in one’soguade, rights to a

328 patten & Kymlickasupranote 270, at 33.
%29 Sedd. at 33.
%0 |d. at 33-4.
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court-appointed interpreter in certain circumstances, and riglassign one’s child a personal

name associated with one’s own langu#ge.

The main battlefield of language rights conflicts is the adoptfggromotion rights such
as the right to public funding of minority language schools or elonty language radio and
television broadcasting, or the right to use one’s language imgegth public officials, or the
right to have judicial proceedings in one’s language or to receive goverdowmhents in one’s
language, or the right to official language statisThese rights are at the heart of most

language conflicts around the world, but they appear less clear in tivrahdegal practicé

The existence of promotion language rights is still argudbilet, scholars have not
reached a consensus about promotion rights due to various desirss, ngeals, capacities,
historic roots, and demographical or geographical condittfnSecond, any attempt to define a
set of rights that applies to all linguistic groups is likeleta up focusing on relatively modest
claims, which include primarily tolerance rights plus a few vempdest promotion or

accommodation right§”

Third, international human rights practice still focuses on individiggits, which are
inspired by the classic propaganda of the 1789 French Revolutiony libguality, fraternity
(liberté, égalité, fraternité). Generally, linguistic humaghts have to be entailed to, and be
interpreted from, another human right. Languages need a number of pedpe spoken,

maintained, and passed on to further generations, so

331 patten & Kymlickasupranote 270, at 33-4.
%2 |d. at 33-4.

3 |d. at 33-4.

334 See idat 34.

3% See idat 35.
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“[Alny argument that appeals to public goods to make a case for
the preservation of languages would have to assume the

collectivity requirement®3®

The concepts of linguistic human rights arguments are involved in@uétnd collective
rights as well as individual rights. In addition, because of thecipten of sovereignty and the
preponderance of would-be offender nations, these rights have been haattanelegally

binding documentd®’

Fourth, like the ‘benign neglect’ approach, ‘linguistic human rightgst face the same
conflict: a state has to choose a subset of the whole langsge=n on its territory, and this
kind of decision on its face violates equality among language comesuwitich often represent

particular ethnic groups.

3.3.7APPLICABILITY OF NORMATIVE STANDARDS

Various normative standards have been discussed in this chaptenatiter which
normative standard is adopted, language planning must be carriddaugh legal norms and
provisions called language law. Since language law is composed té#gtdeprovisions and
norms regarding language planning and policy, this law ispstitl of the whole legal system of
the state. In his book discussing the relationship between law arakjRtbert Alexy argues

that any legal rule’s correctnedRichtigkei) must be justified internally and externalfy. Legal

336 Boran,supranote 284, at 194.

%37 Karel VasakHuman Rights: A Thirty-Year Struggle: the Sustdiéorts to give Force of law to the Universal
Declaration of Human Right80:11 UNESCCCOURIER 29-32 (Paris: UN Educ., Scientific, and CulturagQ Nov.
1977).

38 smc, 9 BT YENJUE-AN, FA YU SHIIANLIXING [Law and Rational Practice] 288 (Asian Culture
1998) (citing ROBERTALEXY, THEORIE DER JURISTISCHEM\RGUMENTATION. DIE THEORIE DES RATIONALEN
DISKURSES ALSTHEORIE DER JURISTISCHENBEGRUNDUNG[A Theory of Legal Argumentation: The Theory of
Rational Discourse as Theory of Legal Justificgt@62 (Frankfurt am Main: Suhrkamp 1983)).
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argumentation is rationally based on the context within the dietbe valid legal order, and it is
therefore restricted by valid legal norfis.In this way, we must always question whether these
standards are applicable when the discussion of legal system igehvbi fact, in the field of
jurisprudence, constitutionality and human rights are unavoidably corgidecause these two
notions are the justification bases of every legal norm, includimguage law. Accordingly, the
general rule and principles of law, such as constitutionality and universahhights protection,

are applicable to language law.

Compared to other aforementioned approaches, linguistic human aighpoximal to
the concerns of language law because human rights are the foondgatevery individual
accepting the rule of the state from the viewpoint of a ba@aatract. Human rights enjoy
universal recognition by the international community even though thaldeliffer across
political entities. Responding to human rights concerns is an unavoidaiotevhen discussing
the actions of the state. Furthermore, the human rights approach doexchate other
approaches from consideration. According to Ruiz, legal and qumdi-leemedies of
language-as-rights arerégarded by minority communities as the last step before war or
surrender”**° His statement might be misunderstood to restrict the fornsgaf remedies to
pecuniary compensation; however, it points out that language rightsicd introduced to
maintain that linguistic diversity is always a better conditiont to guarantee that linguistic

minorities can enjoy basic protection from the state. A linguistiman rights approach takes

339 smc, 49 BT YEN, supranote 338, at 142 (citing@BERTALEXY, THEORIE DER JURISTISCHEN
ARGUMENTATION. DIE THEORIE DES RATIONALENDISKURSES ALSTHEORIE DER JURISTISCHENBEGRUNDUNG[A
Theory of Legal Argumentation: The Theory of RatibBiscourse as Theory of Legal Justification] ZBdankfurt
am Main: Suhrkamp 1983)).

340 Richard RuizOfficial Languages and Language PlannjimyPERSPECTIVES ONDFFICIAL ENGLISH 17 (Karen L.
Adams & Daniel T. Brink eds., Mouton de Gruyter:viN¥ork 1990).
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priority in the language planning and policy process, but it leaves maamin for other

supplementary and complementary approaches.

3.4 CONCLUSION

This chapter identified the relationship between language andidallanguage law.”
The content of language law includes laws regarding languageingagstatus planning,
acquisition planning, and corpus planning) and language rights. Domegten law derived
from the Constitution and international treaties is the primarycsaofrlanguage law in Taiwan.
Therefore, when analyzing Taiwan’s normative standards otigsgeglaw, legal principles of the
Constitution and international treaties should be first examinedapptied. Furthermore, a

linguistic human rights approach is viewed as an adoptable normative standard.






111

CHAPTER 4: APPLYING INTERNATIONAL HUMAN RIGHTS TO TAIWAN

The concept of linguistic human rights is an underdeveloped field in thestiom
legal practice of Taiwan. In order to adopt the human rights agpreaurce law is also
introduced from outside the domestic jurisdiction. However, becausavediTs unique
international political status, it is necessary to know how intexmal human rights are

applied to Taiwan before discussing the content of linguistic human rights.

4.1 SOURCES OF INTERNATIONAL HUMAN RIGHTS LAW

The concept of linguistic human rights is derived from thematgonal debate on
the status of ethno-linguistic minorities associated with fundaménotaan rights*

These rights are derived from many sources, as the following sectionbeescr

4.1.1CHARTER OF THEUNITED NATIONS

The most prominent source of international human rights law ishiaeé® of the
United Nation®** The U.N. Charter provides application primacy relative to other

international treaties. U.N. Charter Article 103 states that

“In the event of a conflict between the obligations of the
Members of the United Nations under the present Charter
and their obligations under any other international
agreement, their obligations under the present Charter shall

prevail.”

341 Rainer Enrique Hamelntroduction: Linguistic Human Rights in a Sociguistic Perspectivel,27
INT'L J.SOC. LANG. 1-24 (1997).
%2 U.N. Charter, June 26, 1945, 59 Stat. 1031, 1 USI.XVI, entered into force Oct. 24, 1945.
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U.N. “members” consist of 192 different countries, and the U.N. t€har
represents the pinnacle of the modern international law post\Wéat II. The Republic
of China represented China in the United Nations before it waseeblay the People’s
Republic of China government in 1971. After being expelled from the diN&gions,
the Republic of China government was recognized by fewer and éewatries. Signing
a new treaty, which required the standing of statehood, becansasigly difficult.
Therefore, international treaties signed by the Republic afe&Ciovernment when it was
a member of the United Nations remain the most important legates to Taiwan even

though Taiwan is currently not a member of the United Nations.

Human rights concerns lay the foundation of the United Nations.ChHater

preamble states that

“We the peoples of the United Nations are determined......
to reaffirm faith in fundamental human rights, in the dignity
and worth of the human person, in the equal rights of men

and women and of nations large and small.”

The Charter proclaims, in Article 1, that the purposes of the United Nations do not
include only self-determination, equal rights, and international cob@eraf economic,
social, cultural, or humanitarian problems; they also include the pi@mand
encouragement of human rights and fundamental freedoms without distiastto race,
sex,languageor religion®* Article 55 provides the standards and requirements that the

United Nations promote: (1) higher standards of living, full emplaytnand conditions

343 U.N. Charter art. 1, para. 3, June 26, 1945, 58 $631, 1 U.N.T.S. XVI, entered into force Oct, 2
1945,
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of economic and social progress and development, (2) solutions for imdeahat
economic, social, health, and related problems as well as indeaatultural and
educational cooperation, and (3) universal respect for, and observance af, tgims
and fundamental freedoms for all without distinction as to race)agguage, or religion.
Article 56 in addition obligates all members to pledge themesete take action for

human rights purposes.

4.1.2THE INTERNATIONAL BILL OF HUMAN RIGHTS

Based on the Charter of the United Nations, the InternationaloBiHluman
Rights passed by the United Nations General Assembly constihgesorpus of U.N.
human rights obligations. The International Bill of Human Rights cowerpint

declaration, two international treaties, and three supplementary documents:

1. The 1948 Universal Declaration of Human Rights (UDHR)

2. The 1966 International Covenant on Economic, Social and Cultural Rights
(ICESCRj*

3. The 1966 International Covenant on Civil and Political Rights (ICEPR)

4. The 1966 First Optional Protocol to the International Covenant on QCidil a
Political Rights*’

5. The 1989 Second Optional Protocol to the International Covenant on Civil and

Political Rights, aimed at abolishing the death peffalty

344 The Universal Declaration of Human Rights, G.A.1217A (Ill), U.N. Doc A/810 at 71 (1948).

345 The International Covenant on Econnomic, Socidl @altural Rights, G.A. res. 2200A (XXI), 21 U.N.
GAOR Supp. (No. 16) at 49, U.N. Doc. A/6316 (19683 U.N.T.S. 3, entered into force Jan. 3, 1976.
3% The International Covenant on Civil and Politifaghts, G.A. res. 2200A (XXI), 21 U.N. GAOR Supp.
(No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N6T171, entered into force Mar. 23, 1976.

%47 The First Optional Protocol to the InternationaM@nant on Civil and Political Rights, G.A. resOR2
(XX1), 21 U.N. GAOR Supp. (No. 16) at 59, U.N. Dd%6316 (1966), 999 U.N.T.S. 302, entered into
force March 23, 1976.



114

6. The 2008 Optional Protocol on the International Covenant on Economic, Social

and Cultural Right®®

In order to accommodate various viewpoints of human rights, the dyaftin
committee of the Universal Declaration of Human Rights, adopted letrdok system:
declaration and covenant(convention). The committee set forth general principles or
standards of human rights in declarations and defined specific agtttheir limitations
in covenant$® The most conspicuous difference between a declaration and a covenant is
their effects. A declaration carries oniyoral pressure by being adopted by the
international community, but a covenantlegally bindingby entering into force upon
ratification by a required number of party States. Without ldgating force, a
declaration is more ideal and abstrattTherefore, a declaration is either wider in
content or more general in expression than a covenant. In adgitibocolsare made to

supplement covenants.

The 1948 Universal Declaration of Human Rights (UDHR) was thst fir
document passed by the United Nations. With 48 votes, none against, andnda@iss

the Universal Declaration of Human Rights was proclaimed byUhied Nations

348 The Second Optional Protocol to the Internati@@@venant on Civil and Political Rights, aimed at
abolishing the death penalty, G.A. res. 44/128eanA4 U.N. GAOR Supp. (No. 49) at 207, U.N. Doc.
A/44/49 (1989), entered into force July 11, 1991.

349 The Optional Protocol on the International CovermmEconomic, Social and Cultural Rights, G.A. res
63/117 (Dec. 10, 2008).

30 Office of the High Commissioner for Human RighEsg International Bill of Human Rightis the
International Human Rights Law Webpage,
http://www.ohchr.org/Documents/Publications/Faci3BRev.1en.pdflast visited Jan. 2010).

%1 Some scholars argue that the 1948 Declaratioruafiah Rights constitutes customary international
law because of consistent international legal pracbee fhifs &, d B A 23 L = B Chen
Lung-Chy You Kuozi Renquanfa Tan Renquanlikbscussion about Human Rights State from the
Perspective of International Human Rights], 3WNCENTURY THINK TANK FORUM 28 (New Century
Institute Press Jun. 30, 2006) (Taiwan).
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General Assembly in Paris on 10 December P¥4R.was intended to be a common

standard of achievement for all peoples and all nations. The Declaration ibetbssr

“a yardstick by which to measure the degree of respect for,
and compliance with, international human rights standards”
and “a common understanding of the peoples of the world
concerning the inalienable and inviolable rights of all

members of the human family and constitutes an obligation

for the members of the international communit”

Every individual and every organ of society is expected to dhyvieaching and
education to promote respect for these rights and freedoms $eirfdlte Declaration
and by progressive measures, national or international, to secureurthersal and
effective recognition and observance among the peoples of Mendies $iemselves

and among the peoples of territories under their jurisdiétton.

The UDHR consists of a preamble and 30 articles. Its text osnsaveral parts:

universal coverage (Article £); equality (Article 2)*° the essential right to the

%2 Office of the High Commissioner for Human RighEse International Bill of Human Rights, ihe
International Human Rights Law Webpage,

http://www.ohchr.org/Documents/Publications/Faci3BRev.1en.pdflast visited Jan. 2010).
353
Id.

354 Id

5 Article 1 articulates the philosophy of the Dealion and assures that the right to liberty anchbiyuis
every human being’s inalienable birthright: “Allfman beings are born free and equal in dignity égtus.
They are endowed with reason and conscience anddsact towards one another in a spirit of
brotherhood.”

3% Article 2 affirms the principle of equality. Thésticle prohibits “distinction of any kind, such mxe,
colour, sex, language, religion, political or otlpinion, national or social origin, property, hidr other
status” and states that "no distinction shall belenan the basis of the political, jurisdictional or
international status of the country or territorywtbich a person belongs, whether it be independerst,
non-self-governing or under any other limitationsofereignty."
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enjoyment of all other rights and other civil and political rigrticles 3 to 21Y’
economic, social and cultural rights (Articles 22 to 27and the concluding articles

(Articles 28 to 30¥>°

The international covenants made in the 1960s are the continuation of the 1948
Declaration of Human Rights and fall into two categories:c{i) and political rights,
and (2) economic, social and cultural righitsThe International Bill of Human Rights
therefore consists of two covenants: the International Covenant onaduilPolitical
Rights (ICCPR) and the International Covenant on Economic, Social ahdaCi&Rights
(ICESCR) to supplement the international human rights system.C@ER contains 53
articles divided into 6 parts, and the ICESCR contains 31 atdileded into 5 parts.

The content of the ICCPR and the ICESCR are shown in the following tables.

Table 4-1: 1966 International Covenant on Civil and Political Rights

Part Article Content
Part | art. 1 Article 1, ICCPR is identical to Article 1, ICESCR. This arti
) proclaims the rigl of seltdeterminatior

%7 Articles 3 to 21 affirm the traditional civil amablitical rights by starting with a right essentialthe
enjoyment of all other rights first- the right i€el liberty and security of person.

%8 Articles 22 to 27 recognize economic, social amitiical rights. Articles 22 to 27 are on the baxishe
rights as a member of society and they characténase rights as indispensable for human dignitytha
free development of personality “through natiorfédre and international cooperatior®eeOffice of the

High Commissioner for Human RighiBhe International Bill of Human Rights the International Human
Rights Law Webpagéttp://www.ohchr.org/Documents/Publications/Fact8BRev.1en.pdflast visited

Jan. 2010).

39 Articles 28 to 30 conclude that everyone is egtiitio a social and international order to realiee t
human rights and fundamental freedoms declaredmphasize the duties and responsibilities owechby a
individual to his community. In no case may humigihts and fundamental freedoms be exercised cgntrar
to the purposes and principles of the United Natidmy activity or any act may not be misconstrteed

lead to the destruction of any of the rights am@édfioms of the Declaration.

30 Karel VasakHuman Rights: A Thirty-Year Struggle: the SustdiBéforts to Give Force of Law to the
Universal Declaration of Human Right30:11 UNESCGQCOURIER 29 (Paris: United Nations Educational,
Scientific, and Cultural Organization, 1977).
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(Table 4-1 continued)
Articles 2 to 5 are similar to Articles 2to 5, ICESCR. T
provide equality and safeguards against the destruction or unglue
limitation of human rights. However, ICCPR allows a State to
Part Il | art.2-5 | limit or suspend the enjoyment of certain rights in cases of
officially proclaimed public emergency which threatens the life| of
the nation without discrimination solely of race, color, sex,
language, religion or social orig
Articles 6 tc 27 are the third part enumerating civil and polit
Part Il art.6-27 rights, including physical integrity, personal liberty and security
' procedural fairness of law, individual liberty, political

participation, and nc¢-discrimination and equality before the |
Articles 28 to 45 establish the Human Rights Committee an
art. 28-45 reporting and monitoring processes. This part also recognizes the

' competence of the Committee to resolve disputes between State
parties on the implementation of the Cover

- Articles 46 and 47 clarify that the Covenant shall nc

PartV | art.46-4 misinterpretec
Articles 48 to 53 are like the last part of the ICSECR. This
Part VI | art.48-53 governs ratification, entry into force, and amendment of the
Covenan

Part IV

Table 4-2: 1966 International Covenant on Economic, Social and Cultural Rights

Part Article Content
Part art.1 Article 1 recognizes the right of s-determinatior

Articles 2 to 5 require the rights set forth in the Covenant
recognized without discrimination and that they can only be

Part i art.2-5 | limited by law in a manner compatible with the nature of the rights
for the purpose of promoting the general welfare in a democratic
society
Articles 6 to 15 enumerate the rights to k under just an

Part 11l art.6-15 favorable condition, social security, family life, an adequate

standard of living, health, education, and cultural life and the
articles also regulate specific actions for realiza
Articles 16 to 25 govern reporg and monitoring system and t
Part IV steps taken by the State parties to implement it. The UN

art.16-25| Committee on Economic, Social and Cultural Rights (CESCR
may make general recommendations to the UN General Assembly
on appropriate measures to realize the ri

Articles 26 to 31 govern ratification, entry into force, i

PartV | art.26-31 amendment of the Covene

Besides the two Covenants, the United Nations also passed three Dptiona
Protocols for further implementation. The First Optional Protocoh¢ol€CPR enables

the Human Rights Committee to receive and consider communicatensdrfdividuals
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claiming to be victims of violations of the Covenant by a Stateypdahe Second
Optional Protocol advocates that abolition of the death penalty coesibtd
enhancement of human dignity and progressive development of human rightd| and
measures of abolition of the death penalty should be considerecb@®gs in the
enjoyment of the right to life. The 2008 Optional Protocol to theSICE was signed by

several State parties but has not entered into éffect.

4.1.30THER SOURCES OANTERNATIONAL HUMAN RIGHTS

Besides the U.N. Charter and the International Bill of HumahtRj the United
Nations and its agencies also direct the making of treatiaBnigelto various subjects,
such as genocide, refugees, racial or sex discrimination, torturehaddrotectior®?
In addition to treaties, the United Nations has proclaimed numberslafateons, codes,
rules, guidelines, principles, resolutions, and other human rightsimmestts. Equally
important, regional organizations such as the European Union, the Oftiganin&
American States, and the Organization of African Unity issue huighats instruments,

as well. For instance, the 1950 European Convention for the Protection ohHRighds

%1 The 2008 Optional Protocol to the ICESCR, G.A. 68117 (2008); The 2008 Open-Ended Working
Group on an Optional Protocol to the ICESCR, D@ftional Protocol to the ICESCR, U.N. Doc.
A/HRC/8/WG.4/3 (Apr. 4, 2008).

%2 The Convention on the Prevention and Punishmetiteo€rime of Genocide (Dec. 9, 1948),
International Convention on the Elimination of &lbrms of Racial Discrimination (Mar. 7, 1966), the
Convention on the Non-applicability of Statutoryritations to War Crimes and Crimes against Humanity
(Nov. 26, 1968), the International Convention oa 8uppression and Punishment of the Crime of
Apartheid (Nov. 30, 1973), the Convention on thienitiation of All Forms of Discrimination against
Women (Dec. 18, 1979), the Convention against Ter&ind Other Cruel, Inhuman or Degrading
Treatment or Punishment (Dec. 10, 1984), the laté&wnal Convention against Apartheid in Sports (Dec
10, 1985), the Convention on the Rights of the €{iov. 20, 1989), the International Conventiortioa
Protection of the Rights of All Migrant Workers alkttmbers of their Families (Dec. 18, 1990), the
Convention on the Rights of Persons with Disak#itfDec. 13, 2006), and the International Converftio
the Protection of All Persons from Enforced Disampace (Dec. 20, 2006).
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and Fundamental Freedofisthe 1969 American Convention on Human RigHtand
the 1981 African Charter on Human and Peoples’ Rights were tegbgpassed by the

preceding regional organizatiofis.

International custom is also a source of international law if there is eadeat a
widespread general practice has been accepted &% Idw.precise formula indicates
how widespread a practice must be, but it should reflect wedeptance among the
states, particularly those involved in the relevant acti¥ityn the human rights field,
widespread acceptance of treaties, declarations, resolutions, lerdirdtruments has
become a key source of evidence of state practice as webipiagon juris (the
accompanying sense of legal obligation) in creating binding®fa®.customary norm
binds all governments, including those that have not recognized the ndaong a&s they
have not expressly and persistently objected to its developgth€@dmmentators have
suggested that prohibitions against genocide, slavery, racial disatiom, and other
gross human rights violations jiss cogenswhich is a peremptory rule of international

law prevailing over any conflicting international rule or agreerfiént.

4.2 THE EVOLVING GENERATIONS OF HUMAN RIGHTS

After establishment of the United Nations, the discourse on modern mghtn

%3 European Convention on Human Rights and Fundamérgadoms (ECHR), 213 U.N.T.S. 221, E.T.S.
5 (entered into force Sep. 3, 1953) (1950).

364 American Convention on Human Rights (ACHR), O.ATSS. 36, 1144 U.N.T.S. 123 (entered into
force Jul. 18, 1978) (1969).

355 African Charter on Human and Peoples’ Rights (AGHFCAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (Entry
into force Oct. 21, 1986) (1982).

3% DAVID WEISSBRODT JOAN FITZPATRICK & FRANK NEWMAN, INTERNATIONAL HUMAN RIGHTS- LAW,
PoLicy, AND PROCESS22 (3d ed. 2001).

%7 |d. at 22.

%8 |d. at 22.

%9 |d. at 22.

370 |d. at 23.
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has expanded for decades. The Czech jurist and first SecretargraGeof the
International Institute for Human Rights in Strasbourg divided hungrisriinto three

generations as early as 1977.

The first generationof human rights, stipulated in the first 21 articles of the
UDHR and the ICCPR, is viewed as addressing the classidafumdamental human
rights®? Succeeding the tradition of the French Revolution, first-generation humas right
are “negative rights” dealing with protecting an individuallsetty, civil rights, and
political rights from the intervention of the stdte.These rights were first confirmed as a
universal normative standard by the 1948 Universal Declaration of Hirvgdmis®™
With cumulative experience and the development of theories, thisgérgeration is

broadly recognized by and familiar to the general public.

Three principles were established in the first generation teghie development
of human rights. First was the general ownership of human rigldshuman rights
belong to all the ordinary people, individually or collectively. JusthnasU.N. Charter
and the UDHR were proclaimed in the name of “we the people”, thamuights set
forth are not granted by the states but are entitlements erjgyedery human beintj
Second was the obligation of states and governments: states andngavisr have the

obligation to promote and to protect human rights, and fulfilment of bhigation is the

371 vasak,supranote 360, at 282; Oliver C. RuppelThird-Generation Human Rights and the Protection
of the Environment in Namibia, availablekdnrad-Adenauer Stiftung Websitetp://www.kas.de/wf/en/
(Mar. 29, 2008) (last visited Jul. 5, 2010); Dete@kEvansHuman Rights: Four Generations of Practice
and Development, iIBDUCATING FORHUMAN RIGHTS AND GLOBAL CITIZENSHIP 2 (A. Abdi & L. Shultz

eds., Albany: State University of New York Pres§20

372 SeeANDREW VINCENT, THE POLITICS OFHUMAN RIGHTS 132-4 (Oxford 2010). Vincent also argues that
Articles 1 and 3 corresponding to the opening ef@wonstitution of the United States are ‘religious
language’.

373 vasak,supranote 360, at 29.

374 Evanssupranote 371, at 2.

% 1d. at 3.
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criterion for being a member of the international socfétihird was the integration of
human rights: there is no hierarchy of the human rights, and akmuights set forth in

the UDHR are deemed to be fundamental, interdependent, and indi¥/fsible.
Specific first-generation human rights are listed in the following table.

Table 4-3: First-Generation Human Rights: Liberty, Civil and Political Rights

Type of Rights Source
Self-determination UDHR art.1
The right to equal treatment UDHR art. 1,

28 7

The right to life, liberty and security of person UDHR art.3
The right to be protected against slavery UDHR art.4
The right to be protected against torture and cruel punishment UDHR art.5
The right to be recognized as a person before the law UDHR art.6
The right to an effective remedy for acts violating fundamental right®HRJ art.8
The right to be protected against arbitrary exile or arrest UDHR®R art.
The right to receive a fair and public hearing of criminal charge UDHROar

The right to be considered innocent until proven guilty and have | UDHR art.11
necessary guarantees for defense

The right to privacy at home UDHR art.12

The right to move and reside anywhere within one’s country UDHR art}{13
The right to seek asylum internationally UDHR art.14
The right to have nationality UDHR art.15

The right to marry and found a family UDHR art.16
The right to property UDHR art.17

The right of freedom of belief and religion UDHR art.18
The right of freedom of speech and opinion UDHR art.19
The right to peacefully assemble and associate UDHR art,20
The right to be protected from compulsion to join an organization UDHR art.20

The right to take part in the government directly or indirectly and| UDHR art.21
equally enjoy public service
The right to periodic and genuine elections UDHR art.21

Second-generatiommuman rights, mainly defined by Articles 22 to 27 of the

UDHR and ICESCR, relate to welfare and social securityndividuals to guarantee

7% 1d. at 3.
377 Evans supranote 371, at 3-4.
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equal conditions and treatment for the well-being of the whatéetyo®”® In order to
translate the moral force of the 1948 UDHR into legal instrumentsirther realize
first-generation human rights, second-generation human rights wgsedylastablished
on the basis of international covenants, conventions, and treaties frai8gfe to the

1980s%"

Requiring positive action by the state to be implemented, theses raye
collective, rather than individual, and social, economic, and cultural iorav&t
Examples of second-generation rights include the right to edocatork, social security,
food, self-determination, and an adequate standard of [R®ingnlike the general
confirmation of first-generation human rights, scholars are lystedlictant to recognize
second-generation rights: human rights advocates have often basedytiregras on the
assumption that courts are unable to enforce affirmative dutietatas,swhich makes
these rights merely aspirational rather than legally erdtte&> Furthermore, critics
also point out that not all states have the ability to provide thedialaand technical
resources for the realization of affirmative obligations, suakdasation and an adequate
standard of living®® The rights recognized as the second-generation al include the

following.

Table 4-4: Second-Generation Human Rights: Social, Economic, and Cultural Rights

Type of Rights Source

The right to social security and to realization of economic, socialUDHR art.22
and cultural rights

The right to work and protection against unemployment UDHR art.238 (1)

378 SeeVINCENT, supranote 372, at 134.
379 Evanssupranote 371, at 4.
380 vasak,supranote 360, at 29.

31 Ruppe) supranote 371.
382 Id

383 Id
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(Table 4-4 continued)

The right to just and favorable conditions of work UDHR art.23|(1)

The right to equal work for equal pay and equal opportunity UDHR art.23 (2)

The right to enjoy remuneration ensuring human dignity and | UDHR art.23 (3)
necessary social protection

The right to form and to join trade unions UDHR art.23 (4)

The right to rest and leisure as an employee UDHR art.24

The right to reasonable limitation of working hours and periodic UDHR art.24
paid holidays

The right to food, clothing, housing, medical care, and necessary DHR art.25 (1)
social services

The right to security in the event of unemployment, sickness, | UDHR art.25 (1)
disability, widowhood, old age

The right to special care and assistance for mothers and children UDPER(2y

The right to free elementary education and the availability of | UDHR art.26 (1)
secondary education

The right to higher education equally accessible to all via merit UDHP541)

The right to an education of full development of human personaldpHR art.26 (2)
and freedom, which promotes tolerance and understanding

The right of parent to choose the education given to their children UDEE® &3)

The right to cultural life and achievement of arts and science UBHR (1)

The right to the interests of scientific, literary or artistic productiodDHR art.27 (2)

Third-generationhuman rights, collective or group-oriented rightsare those
rights that go beyond the mere civil and social, as expressedamy progressive
documents of international law, including the ICESCR, the 1972 Stockhettafation
of the United Nations Conference on the Human Environment, the 1992 Blar&m®n
on Environment and Development, and other pieces of generally aspirdtswfil
law."*® Third-generation rights, often called “rights of solidarity”, digtinguished from

the other two generations of human rights because their temliza predicated upon

384 \/INCENT, supranote 372, at 139.

385 SeeGunes Serkan and Yilmaz Giilsétyman Rights and the Urban Ecology, availablSEAGA
Home Pagehttp://www.seaga.co.n(Singapore: NIE-SEAGA Conference 2006 Paper, N2RO6) (last
visited Jul.15, 2010)5ee alsoYINCENT, supranote 372, at 135.




124

both the affirmative and negative duties of the state and the behavior of each individual

The term "third-generation human rights" is discussed by schahtgemains
unofficial, and it covers a broad spectrum of rights, including: group and cedleights,
the right to self-determination, as well as rights to econamitsocial development, to a
healthy environment, to natural resources, to communicate and comtrmmraghts, to
participation in cultural heritage and to intergenerational equitypdace, and to
sustainability®” Because race, language, religion, ethnicity, culture and kinshipat
easily identified terms, and the principle of sovereignty and tlepopiderance of
would-be offender nations are often not challengeable, these righgsblean hard to

enact in legally binding documernité.See Table 4-5.

Table 4-5: Third-Generation Human Rights: The Rights of Solidarity

Type of Rights Source

Right to self-determination, ICCPR art.1, ICESCR art.1

Right to economic and social development ICCPR art.1, ICESCR art.1

Right to a healthy environment ICESCR art.12& the 1972
Stockholm Declaration

Right to land and natural resources UDHR art.17, ICESER
art.11&25

Right to communicate and communication rights Derived from the freedom qf
expression and theori&s

Right to participation in cultural heritage Derived from the ICESER ar
15

Rights to intergenerational equity and sustainability The8ties

Fourth and fifth generation human rights are extremely new @atsg and

scholars have not reached a consensus about their content. For exaghpdeto

38 vasak,supranote 360, at 29; Ruppalupranote 371.

37 Serkan& Giilsesupranote 385; Ruppekupranote 371.

388 \/INCENT, supranote 372, at 139; Vasagypranote 360, at 29; Serkan& Giilseupranote 385.
389 vasak,supranote 360, at 29.

39 vasak,supranote 360, at 29.
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communication are viewed as the fourth-generation human rights inmtigern
information society?* and the right to a sustainable environment is mentioned as
belonging to the fifth generation of human riglitsHowever, fourth and fifth generation
human rights are also considered safeguards and extensions of htdre tlotee
generation$® Regardless the different content of the generations, Tables 4-2 to 4-5 show
that the first and the second generation human rights are clegétbn in the ICCPR and

the ICESCR. The information about the generations of human rights shatvéhé
concepts of human rights are not limited to the Internationdl diHuman Rights.
Scholars have also been developing the relevant concepts. Neverthelegss
dissertation the scope of discussion regarding the application oihhugids in Taiwan

is neither boundless nor completely follows the scholars. In fastdissertation focuses

on the adopted legal instruments which provide an important explanation tEgtie
source of the applicable human rights; and the explicitly wratgrtient makes it difficult

for the government to refuse to apply them.

4.3 ADOPTION OF INTERNATIONAL HUMAN RIGHTS

Because of the complicated international status of Taiwan, ititamab human
rights instruments are not easily applied to this historiciBputed territory. Generally,
the UN international treaties adops@natory-ratification-deposiprocess to enter into

force in the territories of the State Members. Article 48 a§aph 1 of the ICCPR

391 Rights to communication include freedoms thatmsqre or group can mobile whatever the resources he
or it has to communicate freely without interferer@md, in contrast, the rights claims others ttdyie

provide, or allocate resources form communicatiorhis sense, rights to communication confirmdities,
postal services, and basic telephone serviceseasquisite resources for the exercise of other Inurggts.

L. S. HarmsSome Essential of the Right to Communicate, availatthe Center of Communication

Rights Websitehttp://www.righttocommunicate.or@2002) (last visited Jul. 15, 2010).

392 \/INCENT, supranote 372, at 147.

393 Serkan& Giilseysupranote 385see alsoVINCENT, supranote 372, at 146-7.
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stipulates that the covenant is opendigmnatureby: (1) any of the UN’s State Members,
(2) any member of the UN’s specialized agencies, (3) aatg $arty to the Statute of the
International Court of Justice, or (4) any other State that haxs ibgited by the General
Assembly. Paragraph 2 of the same article further stipulates thatvieant is subject to
ratification, and the instruments of ratification shall ba#eposited with the
Secretary-General of the United Nations. The ICESCR and CEDAV¢ identical or
similar stipulations® This process is established on the precondition that State

Members signing the instruments remain members of the qualified organizations.

On the other hand, Monism is the dominant theory of international |daiwan,
and Taiwan applies international treaties by a “signature amcation mode”. This
means that an international instrument is applied through signaturatdicdtion, and it

is directly applied to its territory without further legistat**® The Council of Grand

394 |CESCR, Art. 26: “1. The present Covenant is ofpersignature by any State Member of the United
Nations or member of any of its specialized agendig any State Party to the Statute of the Intemal
Court of Justice, and by any other State whichidezs invited by the General Assembly of the United
Nations to become a party to the present CoveBaiithe present Covenant is subject to ratification.
Instruments of ratification shall be deposited wiite Secretary-General of the United Nations. & Th
present Covenant shall be open to accession bgtaty referred to in paragraph 1 of this article. 4
Accession shall be effected by the deposit of atriment of accession with the Secretary-Genertideof
United Nations. 5. The Secretary-General of thadéghNations shall inform all States which have sijn
the present Covenant or acceded to it of the depbsach instrument of ratification or accessipn."
CEDAW, Art. 25: “1. The present Convention lsba open for signature by all States. 2. The
Secretary-General of the United Nations is desighas the depositary of the present Conventiohih8.
present Convention is subject to ratification. fastents of ratification shall be deposited with the
Secretary-General of the United Nations. 4. ThegmeConvention shall be open to accession bytaleS
Accession shall be effected by the deposit of atriment of accession with the Secretary-Genertideof
United Nations.”
3% General speaking, theories about the relationisipreen international law and state law (municipal
law) can be categorized to “monism” and “dualisiffie former means that international law is viewed a
a “foreign state law” and is directly applied te ttlomestic legal system. The latter thinks tharimtional
law does not surpass the internal legal systenitanight be applied by the domestic competent anitibs.
Seel. G. StarkeMonism and Dualism in the Theory of Internationaid-17 BRIT. Y.B. INT'L L. 66
(1936). For example, the United States, Japanten&épublic of Korea are monism countries; The éghit
Kingdom, Malta, Ireland, Norway and Finland arelguma countries. & # R % 2 & ¢, % 2 9 p B
it P i TAIWANESE SOCIETY OFINTERNATIONAL LAW, GUOJIGONGYUENEGUOFAHUA DE SHIJIIAN
[PRACTICE OFTRANSFORMINGINTERNATIONAL LAW TO DOMESTICLAW] 3-5 (Oct. 29, 2009) (Taiwan).
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Justices Interpretation No. 329 (Dec. 24, 1993) says

“Within the Constitution, ‘treaty’ means an international
agreement concluded between the R.O.C. and other nations
or international organizations whose title may apply to a
treaty, convention or an agreement. Its content involves
important issues of the Nation or rights and duties of the
people and its legality is sustained. Such agreements, which
employ the title of ‘treaty,’ ‘convention’ or ‘agreementich
have ratification clauses, should be sent to the Legislative
Yuan for deliberation. Other international agreements,
except those authorized by laws or pre-determined by the
Legislative Yuan, should also be sent to the Legislative

Yuan for deliberation.”
The Judicial Yuan interpreted that

“Any treaty ratified and promulgated by law should be
directly applied without any other specific legislative

process or any ordet?”

Hence, an international agreement is applied in Taiwan afiersigned, ratified

and promulgated.

30 Pirpt 2 F o6 A% 3293%5(1993) Shifayuan Dafaguan Huiyi Jieshi [Interprietabf the Grand
Justices, Judicial Yuamo. 329 (Taipei: Ministry of Justice, Dec. 24, 1993).

() w4t s -7 O, %24 #7 4% Judicial Yuan (53) Taihansan Zhi
N0.1450 (Mar. 2, 1964)n MINSHI FALING SHISHI HUIBIAN 2 (Jun. 1983). This administrative
interpretation notice also cites Judicial Yuan @fde. 459 ¢ ;2 1= 4 % 459%.), but this order cannot be
searched in the Judicial Yuan's electronic databak#p://jirs.judicial.gov.tw/Index.htnflast visited May
12, 2011). However, it does not change the infexenc
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According to the Ministry of Foreign Affairs, the Republic ofi@a (Taiwan)
signed and ratified 169 international treaties before ¥97Ihe Republic of China
(Taiwan) could successfully deposit the signed and ratifiedigsegigned when its
statehood was not challenged or denied. The 1948 Convention on the Prevention and
Punishment of the Crime of Genocide is an exartipl€he Republic of China signed the
Convention on July 20, 1949 and ratified it on May 5, 1951. To implement the
Convention, the Legislative Yuan further passed the Punishment oftinge of
Genocide Act, and the President promulgated it on May 22, 4998e Convention was
signed, ratified, applied to Taiwan and implemented by legislgtigeess. Besides the
1948 Convention on the Prevention and Punishment of the Crime of Genocitigé5&e
Convention on the Political Rights of Wom®&hthe 1953 Slavery Convention (signed at
Geneva on 25 September 1926 and Amended by the Profédbk, 1953 Protocol
amending the Slavery Convention (signed at Geneva on 25 September®1886),
belong to this group. They fulfilled the requirements of signatureficedion and

depository, and they therefore took force domestically and internattbnal.

The application problem resulted from Taiwan’s disputed statehood and it

B L RS 6, WEL YN K P B TAIWANESE SOCIETY OFINTERNATIONAL LAW, supra
note 395, at 69-88. However, the Ministry of Forefffairs’ data include treaties with unilateralcassion,
signature proclaimed to be invalid after 1971 asjdated depository. In addition, 31 treaties wéyaed
but not ratified.

39 Convention on the Prevention and Punishment o€tiime of Genocide, Dec. 9, 1948, 78 U.N.T.S.
277.

W mm s w4 5 e OO% President Order of May 22, 1953, 408F@E OF THEPRESIDENT
GAzZETTE 1 (May 26, 1953).

01 Convention on the Political Rights of Women, Mat, 1953, 193 U.N.T.S. 135.

92 Slavery Convention, Signed at Geneva on 25 Semei26 and Amended by the Protocol, Dec. 7,
1953, 212 U.N.T.S. 17.

“93 Protocol amending the Slavery Convention signe@eateva on 25 September 1926, Dec. 7, 1953, 182
U.N.T.S. 51.

04| used past tense here because the PRC replae®&®DiG in nearly all international treaties and
organizations after 1971. The legal effect of tieaties is under dispute.
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inconsistent membership in the United Nations. These events arectdulani the table

below.
Table 4-6: International Events and their Influence on Taiwan
Date Event Status and Influence
1945/8/15 | The Japanese &lva Emperor Taiwan is still part of the Empire of

terminates the Pacific War. Japan.

1945/8/17 | The United States directs Japaneselrhe ROC starts to take over
forces in Taiwan to surrender to theg Taiwan.
ROC by General Order No.*®.

1945/10/24 The Charter of the United Nations | China, which is represented by thg
enters into force. Republic of China government,

organizes the United Nations with
the United States, the Soviet Unio
the United Kingdom, France and 46
other countries.

A\1”4

>

1945/10/25 The ROC proclaims “Retrocession | The Republic of China officially
Day’. takes over Taiwan.

1949/12/7 | The ROC Central Government losgsThe ROC Central Government
the Chinese Civil War and retreats tdoses control over mainland China,
Taiwan?® and its substantial territory is
restricted to Taiwan Island and
other islands.

1952/4/28 | The Sino-Japanese Peace Treaty (fhdationals of the Republic of Ching
Treaty of Taipei) between the ROC| are deemed to include all the

and Japan is ratifief’ inhabitants and former inhabitants
of Taiwan and Penghu.

%5 General Order No. 1, 1945, 4 F.R.U.S. 658-9 (Wagbih: GPO, 1969).

0 st MBMBO4R S - = T 8 President Order, Dec. 7, 1949, 246F@E OF THEPRESIDENT

GAzZETTE 1 (Dec. 31, 1949).

“7 The key articles of the 1952 Sino-Japanese PeasatyTare Article 2: "It is recognised that under
Article 2 of the Treaty of Peace which Japan sigaedhe city of San Francisco on 8 September 1951
(hereinafter referred to as the San Francisco ¥yedapan has renounced all right, title, and clém
Taiwan (Formosa) and Penghu (the Pescadores) dsisvile Spratley Islands and the Paracel Islands.”
Article 4: "It is recognised that all treaties, gentions, and agreements concluded before 9 Deagembe
1941 between Japan and China have become null@ddas a consequence of the war." and Article 10:
"For the purposes of the present Treaty, natioohtbe Republic of China shall be deemed to inclalie
the inhabitants and former inhabitants of Taiwawr@kosa) and Penghu (the Pescadores) and their
descendents who are of the Chinese nationalitycaoraance with the laws and regulations which have
been or may hereafter be enforced by the Repulili€hona in Taiwan (Formosa) and Penghu (the
Pescadores); and juridical persons of the Repuwblichina shall be deemed to include all those tegasl
under the laws and regulations which have beenay Imreafter be enforced by the Republic of China i
Taiwan (Formosa) and Penghu (the Pescadores).
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(Table 4-6 continued)

1952/4/28 | The Treaty of Peace with Japan (theWithout participation of the ROC ¢
San Francisco Peace Treaty) entersthe PRC in the formation of the
into forcei®® treaty, Japan cedes sovereignty over
Taiwan. The Republic of China
government still represents Chinalin
the United Nations.

=

1971/10/25 The United Nations General Chiang Kai-shek’s Republic of
Assembly passes Resolution 2758, China government is expelled from
Session 26. the United Nations, and the

People’s Republic of China
government is deemed the only
legitimate representative.

1972/9/29 | The Joint Communiqué of the Japan and the PRC establish an
Government of Japan and the official foreign relationship, and
Government of the People's Republidapan unilaterally abrogates the
of China is signed in Beijing, China| Treaty of Taipei.

Most countries today recognize the PRC government as the ontymksgi
government of China. However, myriad legal and political questionginerwhether
and when did Japan turn over its sovereignty in Taiwan to the ROC? Is the 19yadfreat
Taipei still binding? Does the PRC have sovereignty over Taiweaule it succeeded
the ROC? Is Taiwan represented by any government in thedJNiations? Is Taiwan
part of China? Is ‘Taiwan’ synonymous with the ‘Republic of ChinEtfése questions

regarding representation of Taiwan and its statehood remain under di$pute.

Under Taiwan’s current political status, two kinds of legal dsfeaffect
international treaties that Taiwan may wish to apply. Filst, dignature or ratification
might have been invalidated. Second, even though they may fulfill thugreeents of

signature, ratification, or accession, the deposit of treaties is not atbgdtee U.N.

%8 Article 2(b) of the Treaty of Peace with Japampan renounces all right, title and claim to Formos
and the Pescadores."

%99 Even though these issues are hot topics in seaeaalemic fields, this dissertation does not discus
about the political status of Taiwan or so-call@@itvan problem” because it focuses on application o
international human rights in Taiwan.
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Treaties with invalidated signatures or ratifications areetttbat the PRC later
joined after 1971. For instance, the PRC deposited its ratificatiorthef 1966
International Convention on the Elimination of All Forms of Raciadddmination and

declared that

“The signing and ratification of the said Convention by the
Taiwan authorities in the name of China are illegal and null

and void.™*°

If the PRC replaced the ROC as the only legitimate reptatsee of China, it
therefore had the authority to invalidate or nullify the ROC’s digea and ratifications

made while the ROC represented China.

However, according to Article 11 of the Vienna Convention on the baw
Treaties, the means of expressing consent to be bound by a trelaijei signature,
exchange of instruments constituting a treaty, ratification,e@aace, approval,
accession, or any other means if so agféethat is to say, signature and ratification are
means of expressing consent to be bound by the content of an intetrnatiatya A state
party can declare its intent to be bound by its own signing ibyingt and only declares
another signature or ratification not binding to itself. A statéypeannot declare that
another signature is not binding on the original signer. In this séresBRC government
could declare the ROC's signature and ratification were not binthiel§, but the PRC’s
declaration cannot nullify the binding force applied to the ROC. Even lhtheggROC

still exists and exercises sovereignty over Taiwan and otheornslands, the PRC

10 seeUnited Nations Status of Treatiés,UNITED NATIONS TREATY COLLECTION WEBSITE, at
http://treaties.un.org/pages/ViewDetails.aspx?sREATY&mtdsg_no=IV-2&chapter=4&lang=eflast
visited Jul. 2, 2011).

11 Vienna Convention on the Law of Treaties, May 2369, 1155 U.N.T.S. 33.
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proclaims itself to be the successor state of the whole R@Cvews the ROC

government as an invalid legal entity.

Depository is another barrier. Taking part in UN affairs befosing its seat on
October 25, 1971, the ROC signed more than one hundred internationalstreatie
including the ICCPR and the ICESCR After the PRC began to represent China in the
United Nations and join international treaties, signatures aifccatbns made by the
ROC were declared to be invafid. Taiwan was prevented from joining any international
treaty of the UN, whether under the name of the ROC or Tai#amnd its political

status also makes its depository of any UN treaty unfulfillable.

For example, according to Article 49 of the ICCPR and Article 27 of the ICESCR,
the ICCPR and ICESCR respectively entered into force on Marct9Z8,and January 3,
1976 after they collected 35 ratifications. When Chiang’s Republihofadyovernment

was expelled from the UN in 1971, these two covenants weredsigrienot ratified by

12 The Republic of China signed the ICCPR and theSCE on October 5, 1967. United Nations Treaty
Collection Websitehttp://treaties.un.org/pages/Treaties.adpiow “Chapter IV: Human Rights”) (last
visited May 21, 2011).

*13 For instance, the PRC deposited its ratificatibthe 1966 International Convention on the Elimioat
of All Forms of Racial Discrimination and declar&the signing and ratification of the said Conventiay
the Taiwan authorities in the name of China aegdl and null and void.” However, the PRC did not
declare every signature or ratification to be irdzaror example, when PRC ratified and deposited th
1948 Convention on the Prevention and Punishmetiteo€rime of Genocide, it only declared: “The
ratification to the said Convention by the Taiwaodl authorities on 19 July 1951 in the name oh&hs
illegal and therefore null and void.” The signaturade by the ROC remained valid and official. Ushite
Nations Status of Treatieis, United Nations Treaty Collection Websitaailable at
http://treaties.un.org/pages/ParticipationStatps &fllow “Chapter IV: Human Rights” hyperlink; then
follow “2” hyperlink) (last visited Jul. 2, 2011).

14 Taiwan is viewed as a province of China in thetethiNations system. The Secretary-General delivered
his opinion: “The Taiwan Province of China, the i®¢ary-General follows the General Assembly’s
guidance incorporated in resolution 2758 (XXVI}tlké General Assembly of 25 October 1971 on the
restoration of the lawful rights of the People’spRblic of China in the United Nations. The General
Assembly decided to recognize the representatif/dedsovernment of the People’s Republic of Clara
the only legitimate representatives of China tollited Nations. Hence, instruments received ftben
Taiwan Province of China will not be accepted ey Secretary-General in his capacity as depositary.”
UNITED NATIONS, FINAL CLAUSES OFMULTILATERAL TREATIESHANDBOOK 15 (2003).
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the Republic of China government. The Republic of China (Taiwan) finatifred the
two covenants on March 31, 2009, and then deposited its ratificationhgitiecretary
General of the UN. However, the Secretary General rejeébieddeposit on June 15,
2009, citing Resolution No. 2758 (197%).0bviously, because the Republic of China
(Taiwan) is no longer a Member State of the United Nations naredes a province of
China rather than a State by the United Nations, the Secfetargral could not accept

its deposit of the ratification.

Besides ratification, a state can apply signed treatiesidgession or accession.
Successiomeans the replacement of the old predecessor state by treioeegsor state
in the responsibility for international relations regarding tenyjt including the
succession of treatiéS. To succeed a multinational treaty, a successor state needs only to
notify the depositor of the treaty by a written notificatittnThe ROC and the PRC have
different assertions of succession of multilateral trealies. PRC generally rejected the
succession of any international treaty signed or ratifiethbyROC, but the ROC does
not deny its previous signatures and ratifications because it iteeifsas the same ROC

as it was when the treaties were signed or ratified. Even hhthey PRC’s refusal of

*15 The Secretary-General’s opinion: “The Taiwan Pmoeiof China, the Secretary-General follows the
General Assembly’s guidance incorporated in reBiu? 758 (XXVI) of the General Assembly of 25
October 1971 on the restoration of the lawful righit the People’s Republic of China in the United
Nations. The General Assembly decided to recoghieeepresentatives of the Government of the
People’'s Republic of China as the only legitimaeresentatives of China to the United Nations. dden
instruments received from the Taiwan Province ah&lwill not be accepted by the Secretary-Genearal i
his capacity as depositary.NUFED NATIONS, supranote 414, at 15.

“1% vienna Convention on Succession of States in rsgelreaties art. Z)pened for signaturAug. 23,
1978, 1946 U.N.T.S. 3. Neither the ROC nor the RR&party of this convention, but this conventiam
be viewed as customary international law.

*I” Todor DzunovSuccession of States in respect of CitizenshipCtse of the Former SFRY, in
SUCCESSION OFSTATE 145 (Mojmir Mrak ed., Kluwer Law Int’| 1999)7 &4, B* 4 ;¢ FORT

FU-TE L1A0, GUOJIRENQUANFA [International Human Rights Law] 36 (Taipei: Andteblishing 2005)
(Taiwan).
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succession of treaties does not mean that the ROC cannotdilceceatie$? the
ROC does not assert to succeed the signed treaties becausaot farmed an internal
consensus of its political status. Asserting succession is #Hieseavay to apply a
multilateral treaty by delivery of a written notificatidmt it also means that the current

ROC recognizes itself as a successor state of the previous ROC andtdemig

Accessions made by Taiwan are not accepted by the depoAitoessiomrmeans
the act of joining a treaty by a party who did not take parthm formation or
negotiations’® Most international treaties require accession based on a paging a
member of a certain organization enlisted in the treaties, sutie &énited Nations, the
European Union, or the International Court of Justice. Taiwan theredor@ccess only

those treaties open to “any state” rather than those open only to their lesteubng?°

Taiwan accessed two international treaties in the last deckue. WHO
Framework Convention on Tobacco Control (FCTC) was ratified by theslaéive Yuan
on January 14, 200%, and the Accession was signed by President Chen Shui-bian on
March 30, 200%?* In addition, the Legislative Yuan ratified the Convention on the

Elimination of All Forms of Discrimination against Women (CEDAWh January 5,

418 peimdd, B A 2 LIAO, supranote 417, at 35.

19 vienna Convention on the Law of Treaties artdened for signaturslay 23, 1969, 1155 U.N.T.S.
331.

20 For instance, the Paragraph 1, Article 48 of €PR saysThe present Covenant is open for
signature by any State Member of the United Nat@maember of any of its specialized agencies,nyy a
State Party to the Statute of the International €ofi Justice, and by any other State which hasbee
invited by the General Assembly of the United Natim become a Party to the present Covehant.
International Covenant on Civil and Political Righart. 48, opened for signature Dec. 16, 1966, 999
U.N.T.S. 171.

e s 04 % 94% 5 68 % 1R 94:6(1) (3388) IFAYUAN GONGBAO [Gazette of the Legislative Yuan]
410-61 (Jan. 24, 2005).

2. 04 % 94 % % 294 94:29 (3411) IEAYUAN GONGBAO [Gazette of the Legislative Yuan] 123
(May 27, 2005). However, the official record oftisgy the Accession is not oroRGTONGFUGONGBAO
[The Office of the President Gazette].
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2007;*® and President Chen Shui-bian issued its Accession on February 9;*2007.
Under the name of the ROC, Taiwan delivered its Accessions Wit@ and the United
Nations. However, the Accession of the FCTC was ignored withioytreply, and the

Accession of the CEDAW was rejected by the Secretary-General oNH& U

Being blocked from major international organizations, Taiwan adoptielgstic
way to apply human rights international treaffésThe validity of its human rights
instruments is secured through specific statutes — “the Actgteinent the International
Covenant on Civil and Political Rights and the International Covenantconoic,
Social and Cultural Rights” (2009) (hereafter “the Implemeritoi¢che Two Covenants”)
and “the Act to Implement the Convention on the Elimination of All Forof
Discrimination against Women” (2011) (hereafter “the Act t@lBment the CEDAW”)

in Taiwan?’ That is to say, the Republic of China (Taiwan) is no longenty pa the

B3+ 24R% 96% % 108 P 96:10(Shang) (3533)IEAYUAN GONGBAO [Gazette of the
Legislative Yuan] 33-5 (Jan. 22, 2007).

20 k4R % 100% % 433 100:43 (3895) IEAYUAN GONGBAO [Gazette of the Legislative Yuan]
89-90 (Jun. 1, 2011). The official record of isguthe Accession is not OroRGTONGFUGONGBAO [The
Office of the President Gazette].

- k4R % 100% % 433 100:43 (3895) IFAYUAN GONGBAO [Gazette of the Legislative Yuan] 90
(Jun. 1, 2011). Taiwan keeps providing its Annuap@ts according to the FCTC and the CEDAW, but
they are not accepted.

426 Being unfamiliar to international human rightse ttourt generally does apply international treaties
its decisions. For example, even though Taiwan dompnism of international law, a district court
rejected to apply CEDAW after it was ratified bgthegislative YuanSee »~ # ¥ =+ 22 96 # R K% %
25 55 #];4- Taipei Difang Fayuan [Taipei District Court], 9&1&Zhi No.25 (Mar. 11, 2009). In my
opinion, the phenomenon that the court does noiliEanwith international human rights is resultedrh
the international status of Taiwan. The disputer dawan’s statehood makes it not able to take ipart
many international organizations and activitietednational law except for commercial law is theref
not practicable by the lawyers. This situation etiéel the curricula in law schools. When | studiethie
National Taiwan University, only two academic ctsdif international public law were on the whole
curriculum. Most law students are unfamiliar witistfield due to a lack of training.

P xa s Fs IR S G 2 AV € 2 LRI RE 2 406 (7% (2009) GONGMIN YU ZHENGZHI
QUANLI GONGYUE JI JINGJI SHEHUI WENHUA QUANLI GUOJIGONGYUESHIXINGFA [Act to Implement the
International Covenant on Civil and Political Rigland the International Covenant on Economic, $ocia
and Cultural Rights] (promulgated by the PresidApt, 22, 2009, effective Dec. 10, 2009); "f ¥ L

— A5 N B 2 %5 17 7% (2011) XAOCHU Tul FUNU YIQIE XINGSHI QISHI GONGYUE SHIXINGFA [Act to
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United Nations and its depository of international human rightsigseeds generally
rejected. However, Taiwan unilaterally adopts the contenthiefirtstruments through
enforcement statutes to its domestic legal system. This meth@gppdication is a
“citation mode”, which means that the content of an internationdlilegfaument is cited

or introduced by a statute to be applied to Taiwan.

Article 141 of the Constitution of the Republic of China takes tlzal Iby

declaring that

"The foreign policy of the Republic of China shall, in a
spirit of independence and initiative and on the basis of the
principles of equality and reciprocity, cultivate
good-neighborliness with other nations, and respect treaties
andthe Charter of the United Nations in order to protect

the rights and interests of Chinese citizens residing abroad,
promote international cooperation, advance international

justice and ensure world peace." (Bold added.)

The content of the Charter of the UN is by this means applidtetmternal legal
system of Taiwan. Citation mode, like super glue, closes the gapdrethe monism of

international law and the current status.
According to Article 2 of the Implement Act of the Two Covenants:

“Human rights protection provisions in the two Covenants

have domestic legal status”

Implement the Convention on the Elimination of Rirms of Discrimination against Women]
(promulgated by the President, June 8, 2011, effedaan. 1, 2012).
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and Article 2 of the Act to Implement the CEDAW:

“Provisions of gender rights protection and gender equality
promotion in the Convention on the Elimination of All
Forms of Discrimination against Women have domestic

legal status”,

the content of human rights instruments is applied to Taiwan bynégss. The

validity and effectiveness of the international treatiestla@eefore not influenced by the

refusal to deposit, because Taiwan is voluntarily bound by the irsttsnand admits

their domestic legal effect. See Table 4-7 below for Taiwan’s approaajhts stipulated

by the UN.
Table 4-7: Taiwan Government's Efforts to Apply the ICCPR, ICESCR, and CEDAW
Time Governmental Effort

1967 The Republic of China government representing China signs the ICCRR
and the ICESCR.

1971 The Republic of China government loses its representation of China apd is
expelled from the United Nations by Resolution No. 2758.
The former president Chen delivers his inauguration speé&ble: riew

2000/5 government will request the Legislative Yuan to ratify the International Bill
of Rights to domesticize it as the Taiwanese Bill of Rights.
The Human Rights Protection and Promotion Committee of the
Administrative Yuan establishes the “Legislative Committee” to prorote
drafts of laws, including the Organization Law of the National Human

2001-2002 | Rights Committee, Article 17 of the Office of the President Organizati
Law, Conflict Review between the Domestic Laws and the Two Covenants,
the Investigation Rights Law of the National Human Rights Committee, and
the Basic Law of Human Rights Protection.

2007/1-2 The I__egislative Yuan ra_ltifie_d the QEDAW on January 5, 2007, and
President Chen Shui-bian issued its Accession on February 9, 2007.

2009/3/31 The Legislative Yuan ratifies the ICCPR and the ICESCR, and it also
passed their enforcement acts.

2009/5/14 President Ma signs and confirms ICCPR, the ICESCR, and their
enforcement acts.
The Republic of China government deposits its Ratification to the Secretary

2009/6/8 : .
General of the United Nations.
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(Table 4-7 continued)

2009/6/15 | The United Nations rejects the deposit according to Resolution No. 2758.

President Ma declares the ICCPR and the ICESCR in force in Taiwan. The
2009/12/10 Ministry of Justice declares the “Complication Review List of All lsaand
Regulations of the Two Covenants”.

The Administrative Yuan establishes the Human Rights Workshop of Ten
2010/4/30 | Ministries and Agencies to review the process of the enforcement of the two
covenants.

The Office of the President establishes the Human Rights Consult
2010/12/10 Committee which consists of 18 commissioners, to review the status quo of
human rights and to publish annual human rights reports.

The Legislative Yuan passed “the Act to Implement the CEDAW,” which

20115711 1450k force on January 1, 2012.

This form of applying international instruments to Taiwan rag®aeeral issues.
First, the Implement Act of the Two Covenants is inferior to teaddtution, and the
content of the human rights instruments is theoretically not abtertgptthe Constitution.
According to the Implement Act of the Two Covenants, the authoriigtefpretation is
held by the Human Rights Countl.However, Article 78 of the Constitution of the
Republic of China regulates that the Judicial Yuan interprets dinsti@ution, and it has
the authority to interpret statutes and administrative ordersat Tieans that the
interpretation authority is held by the Grand Justices accorditiget€onstitution, but
the Implement Act of the Two Covenants regulates that the opinidhs éfuman Rights
Committee should be followed. If the Human Rights Committepigions differ from

those of the Grand Justices, the Grand Justices are not bound.

Second, the articles that regulate interactions with the UNarenforceable. For

example, the ICCPR and the ICESCR regulate the duty of a MeSthte to report.

28 Article 3 of the 2009 Act to Implement the Intetinaal Covenant on Civil and Political Rights ahe t
International Covenant on Economic, Social and @altRights: "Applications of the two Covenants
should make reference to their legislative purpesekinterpretations by the Human Rights Committee.



139

According to the ICCPR Article 40 and ICESCR Article 16;tedember State to the
present Covenants has to submit reports on the measures it has adogtegive effect

to the rights recognized herein and on the progress made in the CevdBen#use of
Taiwan'’s international status, it is very likely that the régoibmission will be rejected

by the U.N. Secretary General according to its consistent U.N. policy that

“The General Assembly decided to recognize the
representatives of the Government of the People’s Republic
of China as the only legitimate representatives of China to
the United Nations. Hence, instruments received from the
Taiwan Province of China will not be accepted by the

Secretary-General in his capacity as depositéty.”

In other words, by adopting the ICCPR and the ICESCR without seyvaion,
the Implement Act of the Two Covenants introduces the duty to rejpthve same time,

and Taiwan is not eligible to fulfill the duty under the current United Nationsiqgact
Third, Article 3 of the Implement Act of the Two Covenants says that

“Applications of the two Covenants should make reference
to their legislative purposes and interpretations by ‘the

Human Rights Committee™ (emphasis added).

According to Article 28 of the ICCPR, the Human Rights Commigdale body
of independent experts that monitors implementation of the ICCPR IState parties.

The ICCPR regulates the establishment and function of the Humais Rigmmittee.

29 UNITED NATIONS, supranote 414, at 15.
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However, the ICESCR is not included in the authority of the Humght® Committee.
The ICESCR originally assigned the monitoring functions to the edniNations
Economic and Social Council (ECOSOC) (Articles 16 to 22 of the @S but the
ECOSOC established the “Committee on Economic, Social and CuRiggts”
(CESCR) to further implement monitoring of the ICESCR by the 00 Resolution
1985/17 (1985}° Article 3 of the Implement Act of the Two Covenants has an obvious

loophole.

The two Acts bring a significant start to human rights inw&a. This is
comparable to the first eight Amendments to the U.S. Constitutdnch were
applicable to the states by means of the incorporation doctrintheofFourteenth
Amendment and further created a great moment when the Warren Gualetvigorous

progress in the 1960s Civil Rights peritd.

4.4 CONCLUSION

This chapter first introduces the background and the general carftehe
international human rights development and focuses on the Charterlifited Nations
and the ICCPR and the ICESCER because these instrumentsea®orth of the
International Bill of Human Rights which is followed by most cowsrin the world.
Taiwan under the rule of the Republic of China government also attémdled system

of International Bill of Human Rights.

After the seat of the Republic of China government in the UnitdtbiNawas

replaced by the People’s Republic of China government, it becametabte whether

30 Economic and Social Council Resolution 1985/17 (N8, 1985).
431 SeeMARY ANN GELNDON, RIGHTS TALK - THE IMPROVERISHMENT OFPOLITICAL DISCOURSE4-5, 10-12
(The Free Press 1991).
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the signatures of the ICCPR and the ICESCR were valid and wiwtiertreaties and
instruments signed by the Republic of China government could be appligalwan.
Despite the issues described in this chapter, Taiwan made a ddtear adopting

international human rights instruments.

The Implement Act of the Two Covenants and the Act to Implemer@ Bi2AW
make the proclaimed human rights in the ICCPR, the ICESCR, aEbhaW formally
applicable in Taiwan. In fact, linguistic human rights have not cotetita particular
instrument, and the normative standards of language rights arbedittar the listed
human rights of the concurrent international human rights instregmentluding the
1966 ICCPR, the 1966 ICESCR, and the 1979 CEDAW. Even though the procedural
regulations of the instruments are not enforceable due to the imdealastatus of
Taiwan, the ICCPR, the ICESCR, and the CEDAW are de jleetefe because Taiwan
voluntarily adopted the three international human rights instruments thrdug
Implement Act of the Two Covenants and the Act to Implement theARED this way,
the two Acts introduce linguistic human rights in the internationalamunghts system to

Taiwan’s immured domestic legal system given its vulnerable intenadtstatus.
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CHAPTER 5: THE CONTENT OF THE LINGUISTIC HUMAN RIGHTS

This chapter describes the linguistic factors that affeetnational human rights
and the generation of rights to which they apply. Further, it iilentand explores the
content of specific linguistic rights and the government’s rolé @sponsibilities with

respect to them.

5.1 LINGUISTIC FACTORS IN THE INTERNATIONAL HUMAN RIGHTS CONTEXT

Language rights have developed into a central concern in the dield
multilingualism in recent years (e.g., Benson, Grundy, & Skutnablg#&nl1998;
Kibbee, 1998; Kontra, Phillipson, Skutnabb-Kangas, & Varady, 1999), and mtst of
work published in this area deals with issues of language maintertaimegual services
and educational matters as they affect minority languatfedanguage is the
communication medium between an individual and the rest of the world, anahhum
beings need language to carry out reasoned actions. In this gesse individual or
group wants to assert any right set forth in the internationabhuights system that has

been infringed, language plays an indispensable role.

The traditional way to discuss the development of linguistic murights is to

divide them into five periods by major historic events, their scabevant interests, and

32 Ingrid Piller,Naturalization Language Testing and its Basisdadlogies of National Identity and
Citizenship5 INT'L JOURNAL OF BILINGUAL 259-277 (Sep. 2001).
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the fluctuations in the extent of rights See Table 5-1 for a summary of this

information.

Table 5-1: Development Phases of International Linguistic Human Rithts

je.

"2

Phase Year Source of Authority Features
Nationalism

1% Pre-1815 ?ncgr?(mregﬂzgr?]y One state, one nation, one languag
prevailed
The Final Act of the Poles in Poznan were granted
Congress of Vienna | right to use Polish for official
181¢ business, jointly with Germe

nd . Ex. Austrian Constitutional Law (

2 1815-1918 ?oer\llsetzﬁjlt?oar:g)gﬁld some 1867: “All the ethnic minorities......
multilateral shall...... have an absolute right to
instruments maintain and develop their

' nationality and their languag:
Peace Treaties aft Ex. The Paris treaties listed in t
WWI and major League of Nations Official Journal

3™ 1918-1945 multilateral and No.73 of June 131929, at p. 47:
international “4. Teaching the official language i
conventions not prevented.”

The U.N. instruments
including the U.N. Focus on the protection of

4" 1945- 1970s | Charter and the individuals but relative neglect of
Universal Declaration | minorities.
of Human Right:

1. No further legal force is laudak
2. Limited coverage of educational
linguistic human rights.
3. Language has not figured
th 4 Capotorti Report prominently as a concern.
5 Alter the 19705 (1979) 4. Immigrant minorities, including

migrant workers, refugees,
stateless persons and other
non-nationals are deliberately

excluded from consideratior

This kind of classification focuses on the educational aspects of hughésand

ignores other aspects, such as political rights. On the othdr liave define a language

“3 Tove Skutnabb-Kangas & Robert Phillipsainguistic Human Rights, Past and Present, imGuISTIC
HUMAN RIGHTS: OVERCOMING LINGUISTIC DISCRIMINATION 74-9 (Tove Skutnabb-Kangas & Robert

Phillipson eds., Berlin: Bouton de Gruyter 1995).
% |d. at 74-9.
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right as merely one that involves language, nearly every c@ghtbe called a language
right. This definition obviously covers an extremely broad range.a#ficiation, then,
could be to define language rights as the rights whessrcise must involve a
communication process. That is to say, language must be usedoto tkaj rights

proclaimed or protected.

We have identified five linguistic factors in the human rights damairhese
include: language as a standardizer, language as a chssifimdicator, language as an
urgent necessity, language as a subsidiary instrument, and laragiag internal value.

Each is discussed below.

5.1.1L ANGUAGE AS ASTANDARDIZER

The first type and most obvious linguistic factotasguage as a standardizef
communication. This involves directly selecting/mandating speafiguage use in a
given context. In other words, it means to adopt a language asnaucdocation medium.
While running an international organization or making an internatiorestyt or
agreement, certain languages are designated as ‘working languagéstandard
languages’. For example, the United Nations (particullsyGeneral Assembly and the
Security Council) adopted English, French, Spanish, Chinese, ArabiajssiaR as its

official languages or working languag¥s.

Where there is language diversity, there is the demand faroramon

communication medium. In the ancient centers of civilization, SumeAkkadian,

%35 Rules of Procedure of the General Assembly, A/B20/15 (1985); Provisional Rules of Procedure of
the Security Council, S/96/Rev.7 (1983).
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Assyrian, Persian, Aramaic, Chinese, Greek and Arabic eaclehagtisat some time as

the recognized language of diplomdd$,as the following table illustrates.

Table 5-2: The Major Western Diplomatic Languages before 1845

Time Language Territory

15" Century | Castilian Spanish | Castilian Spanish was used in several courts and
political correspondence.

18" Century | French French began to enjoy linguistic supremacy
between sovereign States.
19" Century | English The Court of Saint James introduced English as a

diplomatic language, while French continued to
serve as the unchallenged common language.

1899 English or French|  Tribunals of the Permanent Court of Arbitration
employed both languages.

1919-1945 English, French, | Paris Peace Conference, the Treaty of Versailles,
and others the Covenant of the League of Nations, the League
of Nations Assembly, and the Permanent Court of
International Justice (PCIJ) operated in bilingual
and even multilingual communication forms.

Generally speaking, the speeches and the texts in each of timeabld\ted six
languages are equally authoritatf&.Any representative of member states may speak in
one of these languages, and the UN further provides simultaneouseitatgoprfrom one
official language into the other five official languad&s.lf a speech is made in a
non-official language, the speaker must first provide an intetfmetén an official

40

languagé’®® The following table illustrates official/working languages usedsarious

UN agencies.

438 MALA TABORY, MULTILINGUALISM IN INTERNATIONAL LAW AND INSTITUTIONS 4 (Alphen aan den Rijn:
Sijthoff and Noordhoff 1980).

7 |d. at 4-5.

38 U.N. Charter art. 111 (1945); Resolution 35/21@¢D17, 1980).

39 Rules 41-47, Provisional Rules of Procedure of3keurity Council, S/96/Rev.7 (1983).
440
Id.
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Table 5-3: Language Adoption in the United Nati8fis

Organization Official Languages Working Languages
General Assembly Arabic, Chinese, English]| The six GA languages
French, Russian and
Spanish
Security Council The six GA languages The six GA languages
Economic and Social The six GA languages English, French, and
Councll Spanish
General Conference of The six GA languages plug The six GA languages plus
UNESCO Hindi, Italian, and Hindi, Italian, and
Portuguese Portuguese
Universal Postal Union French and English French and English
International Fund for Arabic, English, French andArabic, English, French and
Agricultural Development | Spanish Spanish

In the interpretation/creation of some international treatieaio languages are
designated as ‘authentic’ and enjoy the highest status. For iestidiec 1969 Vienna

Convention on the Law of Treaties, in Article 85, says that

“The original of the present Convention, of which the
Chinese, English, French, Russian and Spanish texts are
equally authentic, shall be deposited with the

Secretary-General of the United Natioi%”

41 Source: RBORY, supra note 436, at 4-5; The U.N. Charter art. 111 (1945¢neral Assembly
Resolution 2 (1) Rules of Procedure Concerning lLeggs (Feb. 1, 1946); Resolution 173 (1) (1947);
Resolution 262 (1) (Dec. 11, 1948); Resolution724XXIll) (Dec. 21, 1968); Resolution 3189 (XXV)lI
(Dec. 18, 1973); Resolution 3190 (XXVIII) (Dec. 1B973); Resolution 3191 (XXVIII) (Dec. 18, 1973);
Resolution 35/219; (Dec. 17, 1980); Provisionald3ubf Procedure of the Security Council, Ruleso44#,
S/96/Rev.7 (1983); Rules of Procedure of the Ecaon@nd Social Council, rules 32 to 35, E/5715/Rev.2
(New York 1992); UNESCO, Rules of Procedure of theneral Conference, Rule 54 (Paris, 2010);
Universal Postal Union, Languages, lattp://www.upu.int/en/the-upu/languages.httast visited Jul. 3,
2010); International Fund for Agricultural Developnt, Rules of Procedure of the Governing Council,
Rule 20 (Feb. 20, 1997); International Fund for iégftural Development, Rules of Procedure of the
Executive Board, Rule 26 (Feb. 20, 1997).

#42 Vienna Convention on the Law of Treaties, 1155 .8.33 (Entered into force on Jan. 27, 1980)
(Vienna, May 23, 1969).
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Usually, the use of language is designhated through this pracessanguage

status is created by written consent.

5.1.2L ANGUAGE AS ACLASSIFICATION INDICATOR

The second linguistic factor language as a classification indicatdranguage,
like race or gender, herein becomes an element used to distiageestain group from
others. In the Western world, the history of language serving eslecator can be traced
back to the Greek era. The Greeks distinguished themselves fratraribas’ by
speaking or not speaking Gre¥R.In ancient Greekbarbarous(Bappa’poc) originally
meant all non-Greek-speaking peoples, especially the Medk$ersians!* Another
interesting example can be found in the Russian language. In Russmoy(remoii)
originally meant dumb, mute, inarticulate, and speechless. It ¢ that the word
“German” in Russian isemetskii(aemenxuii), derived from “nemoy” because Germans

did not speak the Russian langu&Qe.

After Napoléon was defeated in the War of the Sixth Coalition (1812-1814)
European powers met to establish a power-balanced Europe. The $3oafjienna

(1814-1815) confirmed the borders among European states accordinglegitingacy

443 «Barbarian” refers to an uncivilized or boor patstt can also be a foreigner, either from a défer
tribe or a different nation. It is possibly indizag the existence of a sense of identity distinginig the
people of Pylos from those of other regions. Pdéaéron,
http://www.palaeolexicon.com/default.aspx?staticgdii=519 (last visited Jul. 25, 2010).

44 Henry George Liddell & Robert Scofigpfa’poc, A GREEK-ENGLISH LEXICON (revised and augmented
throughout by Sir Henry Stuart Jones & Roderick MoKie, Oxford: Clarendon Press 1940),
http://www.perseus.tufts.ed(last visited Jul. 2, 2010).

45 | heard this example from a Russian class at thigassity of Washington in 2008, but the only sautc
can find so far is from the Wiktionary website, winis not academically authoritativeee Talkuemeyxuii,
at
http://en.wiktionary.org/wiki/Talk:%D0%BD%D0%B5%D0B&%D0%B5%D1%86%D0%BA%D0%B8
%D0%BI(last visited Jan. 22, 2011).
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principle to restore those territories gained by France aftet. 279 he Final Act of the
Congress of Vienna (1815) was the first important internationaiumsit to contain
clauses safeguarding national minorities, most of which wiegriistic minorities:*’

Since then, the concept of linguistic diversity held that individsiild not be treated

unfairly because of linguistic diversity in the international legal coritéxt.

The equality proclamation in the International Covenant on Civil andid2bl
Rights (Article 2) and the International Covenant on Economic, Scanal Cultural
Rights (Article 2) is the most prominent example. The ICCPRyiitle 2, declares that
rights set forth in the covenant must be respected and ensured witogtion of any
kind, such as race, color, sdanguage religion, political or other opinion, national or
social origin, property, birth or other status; the same princgpédso in the ICESCR.
This sort of language legislation establishes that languaageirsdicator that can be used

to classify people and to discriminate against them, as well.

5.1.3LANGUAGE AS AN URGENTNECESSITY

The third linguistic factor isanguage as an urgent necessifjhat means that a
specific language is instrumental to the enjoyment of icerights or freedonmand the
enjoyment arises in urgent situations. In criminal procedure & consensus that a
defendant should have the right to defend himself. Ruth Rubio-Marin lukbcais

expressly sanctioned...the right to the assistance of an interpreter in criminal

%46 Definitive Treaty of Peace between Great Britdialeand France. [Ratifications exchanged at Londo
17th June, 1814 (Paris, May 1814). This Treaty ecadirmed by the Definitive Treaty of 20th Novemper
1815, Art. XI.

*47 In this case, Poles in Poznan were granted tie toguse Polish for official business, jointly kit
German. Skutnhabb-Kangas & Phillipsenpranote 433, at 74-5

%48 Seethe 1948 Universal Declaration of Human Rightsjoe 2.
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proceedings as part of a larger set of procedural guararif@eari instrumental
language right aims at avoiding linguistic obstacles that cwagail the enjoyment of
rights, freedoms, and opportunities that rest on the possibility of cbensible

linguistic interaction$™°

5.1.4L ANGUAGE AS ASUBSIDIARY INSTRUMENT

The fourth factor,language as a subsidiary instrumgniews language as a
subsidiary tool to realize certain human rights, such as indigenoutegenghts and
educational rights. For instance, the International Labor Orgamiz@onvention N0.169,
Articles 28 to 30, state that indigenous peoples’ languages shoulduglket tand
preserved™ These articles are made to provide indigenous peoples general kpewled
and skills through language acquisition. Language is a means irgtslatien to fulfill
labor rights; for example, Ruth Rubio-Marin categorized the tmltducation, the right

to a fair trial, and the right to vote as instrumental language fitfhts.

| distinguish the third from the fourth types based on the urgehégnguage
acquisition, and the fourth type emphasizes acquisition and status pglaspects. This
type varies from the third type in two ways. First, the linkbgawveen the protected
human rights and language is stronger in the third: the rightfefiske can hardly be
realized if a defendant cannot understand the trial procedure andskpreelf without
a learned language. Unlike the right of defense, the right to olu¢tourth type) may

be carried out in a language other than a mother tongue. Furthetimergpal of

49 Ruth Rubio-MarinLanguage Rights: Exploring the Competing RetionateEANGUAGE RIGHTS AND
PoLITICAL THEORY 52-79 (Will Kymlicka & Alan Patten eds., Oxford WnPress 2003).
450

Id. at 68..
451 72 ILO Official Bull. 59; 28 I.L.M. 1382 (enterddto force: Sept. 5, 1991) (1989).
52 |t is a general notion to facilitate people’s k@ag of the dominant language, rather than devising
mechanisms to assist them in their own languagbkidRdarin,supranote 449, at 52-79.
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education is often to teach a particular language other than a ntotigere. Second,
urgent necessity could make the acquisition of a dominant or workimgudge
impracticable. Learning the dominant language to defend oneselfrimiaa trial may
take the defendant months and even years, if possible at all; ircabés a court
interpreter is usually provided. From the perspective of langpkagaing, the third type
of language legislation does not consider language acquisition effectency concerns

or focus on language use, i.e., language status planning.

5.1.5LANGUAGE AS AN INTRINSIC VALUE

The fifth and final linguistic factor ifanguage as an intrinsic valu&kéaume
seeks to justify linguistic rights based on the intrinsicallpable dimension of language
rather in terms of goals such as general communication, sociasi@ohdéanguage
survival, political stability, and encouraging diversi®y. A language rights regime
should include both negative liberties (protection from state intrusaod positive
accommodations that protect spaces in which these collective shaicde mad€’ In
addition, a normative theory of language rights ought to proceed thenvalue of
individual participation with others in acts of creating and sustginianguage

communities™

Réaume’s theory is used by Patten and Kymlicka in their proaledpproaches,
but her central concept concerns linguistic human rights. Layieg theoretical

foundation on constitutionalism, Levy further proposes that a state shstadligh

53 Alan Patten & Will Kymlicka,Context, Issues, and Approachesl ANGUAGE RIGHTS AND POLITICAL
THEORY 50 (Will Kymlicka & Alan Patten eds., Oxford UnifPress 2003).
454
Id. at 50.
%% |d. at 50.
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institutional safeguards and mechanisms as conditions to counterbddanuedictable

tendency of modern states to engage in unjust nationalizing projedtanguage rights

can give institutional weight and power to members of linguistiorties and thereby

make it difficult for the state to abuse basic minority inter&sts.

The concept of the intrinsic value of language is similar taitie to property.

Even though property cannot guarantee freedom and equality, to exchangese®spos

and to utilize property are highly related to the enjoymentaddom and equality. The

enjoyment of the right to property is therefore a means terfeyment of freedom and

equality. The 1948 Universal Declaration of Human Rights, Article 17 states that

“(1) Everyone has the right to own property alone as well
as in association with others. (2) No one shall be arbitrarily

deprived of his property”

to protect property rights and indirectly protect other human rightthe same

way, the 1996 Universal Declaration of Linguistic Human RightslirRmaries, states

that:

“Considering that various factors of an extra-linguistic
nature (historical, political, territorial, demographic,
economic, sociocultural and sociolinguistic factors and
those related to collective attitudes) give rise to problems
which lead to the extinction, marginalization and

degeneration of numerous languages, linguistic rights must

%6 patten & Kymlickasupranote 453, at 50.

47 1d. at 50.
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therefore be examined in an overall perspective, so as to

apply appropriate solutions in each ca$g&.”

It is important to confirm the intrinsic value of language rathantto merely
attach language to the enjoyment of other rights, including edueatights and cultural

rights.

5.2 APPLYING LINGUISTIC FACTORS TO HUMAN RIGHTS

Applying an indispensable factor to an international human rightsiment to
formulate a particular category of human rights is not an ungeated move. In 2003,
The UN Committee on Economic, Social and Cultural Rights decldasedéneral
Comment No. 15 on ‘the right to waté?. Even though ‘water’ does not appear in the
context of the ICESCR, it is recognized as a factor ofigia to an adequate standard of
living and the right to the enjoyment of the highest attainabledatd of physical and
mental health because water is indispensable for daily uses giethibyrequirement§?
The formation of the CESCR General Comment No.15 highlights thehde&anguage,
which is an indispensable factor in enjoying several human riglas, form an
independent category of human rights. In this sense, applying the pigededjuistic

factors to Tables 5-2 and 5-3 and to the content of the ICCPR &RCIR yields Table

5% The 1996 Declaration of Linguistic Human Rightsié an official declaration of the United Nations.
This declaration is the result of efforts of a nambf organizations (the International PEN Club's
Translations and Linguistic Rights Committee arelBscarr per International Centre for Ethnic Mities
and Nations) which entrusted its preparation toraroittee of fifty experts. It was finally approved 6
June 1996 in Barcelona, Spain, by two hundred amrdty persons from almost ninety different states,
representing some one hundred NGOs and Internatid Club Centres. The text of the Universal
Declaration can also be found in Spanish, FrendhGatalan versions at the Internet site of the @ent
Internacional Escarr per a les Minories antigugadionals. UNESCO, Universal Declaration of Lingjigis
Rights,in the MOST PHASE | Website (1994-2008}tp://www.linguistic-declaration.org/decl-gb.htm
(last visited Jul. 27, 2010).

59 UN Committee on Economic, Social and Cultural REgi@ESCR), General comment 15: The Right to
Water (arts. 11&12 of the Covenant), E/C.12/200Z0kh. 23, 2003).

%0 1d. Introduction.
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Table 5-4: International Human Rights Exercised through Language

Type of Rights |

Source

Linguistic Factor

First Generation of Human Rights (per Chapter 4)

The right to self-determination

UDHR art.1, ICCPR &

The right to equal treatment

UDHR art. 1, 2,7
ICCPR art. 2(1), 3, 4(1), 20(2),
24(1), 26, 27
ICESCR art. 2, 3

| (language as a standardizer o
communication and language
proficiency therefore is
involved), Il (language as an
classifier of race, ethnic groug
or nationality)

f

The right to life, liberty and UDHR art.3

security of person ICCPR art. 6

The right to be protected againstUDHR art.4

slavery ICCPR art. 8

The right to be protected againstUDHR art.5

torture and cruel punishment | ICCPR art. 7

The right to be recognized as a| UDHR art.6 V (Full personality through
person before the law ICCPR art. 16 culture)

The right to an effective remedy UDHR art.8

for acts violating fundamental
rights

ICCPR art. 2(2)&(3)

The right to be protected againg

stUDHR art.9

arbitrary exile or arrest ICCPR art. 9

The right to receive a fairand | UDHR art.10 Il (linguistic assistance)
public hearing of criminal ICCPR art. 14

charge

The right to be considered UDHR art.11 Il (linguistic assistance)

innocent until proven guilty and
have necessary guarantees for
defense

ICCPR art. 14(2)

The right to privacy at home UDHR art.12
ICCPR art. 17
The right to move and reside | UDHR art.13
anywhere within one’s country | ICCPR art. 12
The right to seek asylum UDHR art.14
internationally
The right to have nationality UDHR art.15 I (language proficiency), Il

ICCPR art. 24(3)

(language as an classifier of
race, ethnic group, or
nationality)

The right to marry and found a
family

UDHR art.16
ICCPR art. 17, 23

Il (language as an classifier of
race or nationality), V
(compulsory family language
shift)

The right to property UDHR art.17
The right of freedom of belief | UDHR art.18
and religion ICCPR art. 18
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(Table 5-4 continued)

The right of freedom of speech
and opinion

UDHR art.19
ICCPR art. 19

| (selected or restricted forum
language), Il (instant
communication), VI (language
as a tool of receiving
information)

The right to peacefully assembl
and associate

eUDHR art.20
ICCPR art. 21&22

The right to be protected from | UDHR art.20

compulsion to join an ICCPR art. 22

organization

The right to take part in the UDHR art.21 Il (instant communication), 1V

government directly or indirectly

and equally enjoy public service

ICCPR art. 25(a)(c)

1)

(language as a tool of receiving
information)

The right to periodic and
genuine elections

UDHR art.21
ICCPR 25 (b)

Second Generation of Human Rights (per

Chapter 4)

The right to social security and | UDHR art.22 V (language as a part of culturg
realization of economic, social | ICCPR art. 27

and cultural rights ICESCR art. 9

The right to work and protection UDHR art.23 (1) IV (guidance and training
against unemployment ICESCR art. 6 program)

The right to just and favorable | UDHR art.23 (1) Il (required working language),
conditions of work ICESCR art.7 IV (linguistic environment)

The right to equal work for equalUDHR art.23 (2) I, V (language ability as

pay and equal opportunity ICESCR art.7 working competence)

The right to enjoy remuneration
ensuring human dignity and
necessary social protection

UDHR art.23 (3)
ICESCR art.7, 13

IV (enjoy social protection)

The right to form and to join
trade unions

UDHR art.23 (4)
ICESCR art. 8

The right to rest and leisure as
employee

ARDHR art.24
ICESCR art. 7(d)

The right to reasonable
limitation of working hours and
periodic paid holidays

UDHR art.24
ICESCR art. 7(d)

The right to food, clothing,
housing, medical care, and
necessary social services

UDHR art.25 (1)
ICESCR art.11

IV (enjoy social services)

The right to security in the even
of unemployment, sickness,
disability, widowhood, old age

t UDHR art.25 (1)
ICESCR art.12

IV (need assistance)

The right to special care and
assistance for mothers and
children

UDHR art.25 (2)
ICESCR art.10

IV (enjoy special social
protection and assistance)

The right to free elementary
education and the availability of
secondary education

UDHR art.26 (1)
ICESCR art. 13(2)& 14

IV (acquiring knowledge
through language), V
(language as a subject)

The right to higher education
equally accessible to all via

UDHR art.26 (1)
ICESCR art. 13(2)

merit

IV (acquiring knowledge
through language), V (language
as a subject)
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(Table 5-4 continued)

The right to education of humar
personality and freedom which
promotes tolerance and
understanding

1 UDHR art.26 (2)
ICESCR art. 13(1)

V (language as a part of humari
personality in the cultural
aspect)

The right of parents to choose
education given to their children

UDHR art.26 (3)
ICESCR art. 13(3)

V (language as a part of culturg

The right to cultural life and
achievement of arts and scienc

UDHR art.27 (1)
eICCPR art.27
ICESCR art. 15

V (to participate in culture and
to use their language)

The right to the interests of
scientific, literary or artistic
production

UDHR art.27 (2)
ICESCR art. 15

IV (language as a tool to have
access to information)

Third Ge

neration of Human Rights (per Chapter 4)

Right to self-determination

ICCPR art. 1, ICESGR &

V (language as part of culture)

Right to economic and social
development

ICCPR art. 1, ICESCR art. 1

IV (language as a todlave
access to information)

Right to a healthy environment

ICESCR art. 12&
the Stockholm Declaration

Right to land and natural
resources

UDHR art.17, ICESER art. 11&
25

Right to communicate and
communication rights

Derived from the freedom of
expression and theori85

Il (instant communication), 1V
(have access to media), V
(cultural sustainability)

Right to participation in cultural
heritage

Derived from the ICESER art.1

D

IV (language asah ¢ cultural
studies), V (language as a part
culture)

Rights to intergenerational

6
Theories " *

equity and sustainability

V (linguistic sustainability)

From the preceding table, we can conclude that language aghteund in all

generations of human rights. This finding explains the Kymlicich Ratten’s theoretical

taxonomy. Kymlicka and Patten formulate the theoretical develognegnlinguistic

human rights into four

areas:

(1) tolerance- vs. promotion-orientektsrig2)

“61 Karel VasakHuman Rights: A Thirty-Year Struggle: the SustdiBéforts to Give Force of Law to the
Universal Declaration of Human Right30:11 UNESCGQCOURIER 29 (Paris: United Nations Educational,
Scientific, and Cultural Organization, 1977).

462 1d. at 29.
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norm-and-accommodation vs. official-language rights, (3) personaityterritoriality

rights, and (4) individual vs. collective righf§. Table 5-5 shows this formulation.

Table 5-5: Kymlicka and Patten's Framework of Language Ritffits

Category

Approach

Content

First

Tolerance-oriented Right

5 Individuals have protections against
government interference with their private
language choices.

Promotion-oriented Right

5 Rights that an individual might have to th
public use of a particular language -- in the
courts, the legislature, the public school
system, the delivery of public services, and
on.

[1°)

SO

Second

Norm-and-accommodati
Rights

pB8ome language of public communication
predominates, but special accommodations
are made for people who lack sufficient
proficiency in this language.

Official-languages Rights

This approach designates certaictesele
languages as official and then accords a se
of rights to speakers of those languages. T
enjoyment of official language rights is not
contingent on a lack of proficiency in the
majority or usual language of society.

ries

Third

Personality Rights

Citizens should enjoy the same set of offi
language rights no matter where they are ir
the country.

cial

Territoriality Rights

Language rights should vary from region tq
region according to local conditions.

Fourth

Individual Rights

Rights an individual can claim irrespective
the number of co-linguists residing in the st
or jurisdiction relevant to the exercise of the
right.

of
ate

Collective Rights

Rights that need to reach some threshold
demand for service or accommodation.

Kymlicka and Patten’s analysis narrows down the approaches weakmmwhen

discussing linguistic human rights and also provides a frametgoglkamine Taiwan’s

463 patten & Kymlickasupranote 453, at 26-31.

464 1d. at 26-7.



158

Official-Language-Plus centric language planning and pdfitywhile their analysis
lays the foundation of discussion, it is not sufficient to explain nkernal conflicts of
language rights. The conflicts of language rights are in tfaetepitome of conflicts

between various human righf§.

Obviously, the content of language rights is not limited to the emoy of
freedom and equality by an individual (first-generation human rightspr Bo the
modern elementary education system, language rights were nafiederivlarc Block
said that “It is certainly very tempting to trace the whdiaic of causation back to a
single technological innovatiorf®” Inventions such as the radio, audio recorder, movie,
television, car, airplane, and internet, along with several histaieaits, including the
two world wars, have catalyzed movements of people and information a&edalsd
changed global linguistic environments. Modern bureaucracies, dgpewad adequate
human resources to keep the state machine running smoothly, and comedisaton

with common languages lays the foundation of the supply of government employees.

According to Table 5-4, linguistic human rights can be mainly faaedl into the
following groups by their linguistic factors: standardizer ¢lassification indicator (11),
urgent communication instrument (Il1), subsidiary Communication Insttifie), and

intrinsic value (e.g., culture rights, identity, and linguistic sustaingp{Nf).

%5 patten & Kymlickasupranote 453, at 26-31.

%% Mary Ann Glendon proposed an interesting exambptaigflag- burning and the conflicts it raises with
respect to the freedom of expression, symbolidsigtight to property, and even environmental pridoe.

It showed that a single action could involve mudtipssertions of rights, and the rights could don#lith
each other. MRY ANN GELNDON, RIGHT TALK - THE IMPROVERISHMENT OFPOLITICAL DISCOURSES-10

(The Free Press 1991).

67 MARC BLOCH, FRENCH RURAL HISTORY: AN ESSAY ON ITS BASIC CHARACTERISTICS 54 (Janet
Sondheimer trans., 1966).
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Table 5-6: Groups of Linguistic Human Rights

Group of Rights

Type of Rights

Source

Standardizer/Equalizer (I)

The right to equal

UDHR art. 1, 2, 7

family

treatment ICCPR art. 2(1), 3, 4(1), 20(2),
24(1), 26, 27
ICESCR art. 2, 3
The right to have nationality UDHR art.15
ICCPR art. 24(3)
Classification indicator (II) The right to have iatality UDHR art.15
ICCPR art. 24(3)
The right of freedom of speech| UDHR art.19
and opinion ICCPR art. 19
The right to marry and found a | UDHR art.16

ICCPR art. 17, 23

The right to equal work for equg

lUDHR art.23 (2)

innocent until proven guilty and
have necessary guarantees for
defense

pay and equal opportunity ICESCR art.7
Urgent communication The right to receive a fair and | UDHR art.10
instrument (111) public hearing of criminal ICCPR art. 14

charge

The right to be considered UDHR art.11

ICCPR art. 14(2)

The right of freedom of speech| UDHR art.19
and opinion ICCPR art. 19
The right to take part in the UDHR art.21

government directly or indirectly
and equally enjoy public servicg

ICCPR art. 25(a)(c)

D

The right to take part in the
government directly or indirectly
and equally enjoy public servicg

UDHR art.21
ICCPR art. 25(a)(c)

D

The right to just and favorable
conditions of work

UDHR art.23 (1)
ICESCR art.7

Right to communicate and
communication rights

Derived from the freedom of
expression and theorf&8

Subsidiary communication
instrument (1V)

The right of freedom of speech| UDHR art.19
and opinion ICCPR art. 19
The right to take part in the UDHR art.21

government directly or indirectly
and equally enjoy public servicg

ICCPR art. 25(a)(c)

D

The right to take part in the
government directly or indirectly

and equally enjoy public service

UDHR art.21
ICCPR art. 25(a)(c)

1)

The right to work and protectior]

UDHR art.23 (1)

against unemployment ICESCR art. 6
The right to just and favorable | UDHR art.23 (1)
conditions of work ICESCR art.7

The right to enjoy remuneration
ensuring human dignity and

UDHR art.23 (3)
ICESCR art.7, 13

necessary social protection

%8 \asak,supranote 461, at 29.
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(Table 5-6 continued)

The right to food, clothing,

UDHR art.25 (1)

housing, medical care, and
necessary social services

ICESCR art.11

The right to security in the even
of unemployment, sickness,
disability, widowhood, old age

t UDHR art.25 (1)
ICESCR art.12

The right to special care and
assistance for mothers and
children

UDHR art.25 (2)
ICESCR art.10

The right to free elementary
education and the availability of
secondary education

UDHR art.26 (1)
ICESCR art. 13(2)& 14

The right to higher education
equally accessible to all via
merit

UDHR art.26 (1)
ICESCR art. 13(2)

The right to the interests of
scientific, literary or artistic
production

UDHR art.27 (2)
ICESCR art. 15

Right to economic and social
development

ICCPR art. 1, ICESCR art. 1

Right to communicate and
communication rights

Derived from the freedom of
expression and theori83

Right to participation in cultural
heritage

Derived from the ICESER art.1

OT

Language as an Intrinsic Value
Culture Rights, Identity, and
Linguistic Sustainability (V)

The right to be recognized as a
person before the law

UDHR art.6
ICCPR art. 16

The right to marry and found a
family

UDHR art.16
ICCPR art. 17, 23

the right to social security and i
entitled to realization of the
economic, social and cultural
rights

5 UDHR art.22
ICCPR art. 27
ICESCR art. 9

The right to equal work for equg
pay and equal opportunity

lUDHR art.23 (2)
ICESCR art.7

The right to free elementary
education and the availability of
secondary education

UDHR art.26 (1)
ICESCR art. 13(2)& 14

The right to higher education
equally accessible to all via
merit

UDHR art.26 (1)
ICESCR art. 13(2)

The right to education of humat
personality and freedom which
promotes tolerance and
understanding

1 UDHR art.26 (2)
ICESCR art. 13(1)

The right of parents to choose
education given to their children

UDHR art.26 (3)
) ICESCR art. 13(3)

%9 vasak,supranote 461, at 29.



161

(Table 5-6 continued)

The right to cultural life and UDHR art.27 (1)
achievement of arts and sciencelCCPR art.27
ICESCR art. 15

Right to self-determination ICCPR art. 1, ICESGR &
Right to communicate and Derived from the freedom of
communication rights expression and theori&$

Right to participation in cultural| Derived from the ICESER art.15
heritage

Rights to intergenerational Theories ™

equity and sustainability

5.3 THE CONTENT OF LINGUISTIC HUMAN RIGHTS

According to Table 5-6, linguistic human rights consist of the following elements

5.3.1STANDARDIZER AND CLASSIFICATION INDICATORS (FACTORSI AND |I)

Language is conventionally used as a classification indicdtpeople, such as
Francoise and Anglophone. Furthermore, linguistic classificatioftes related to other
forms of classification, such as race. As seen previously, spge&keek was viewed as
being Greek and racially superior to the ‘barbarians’ who couldpeaksthe language.
Modern examples can be found in the past decade, when speaking ldkka, tdnd
indigenous peoples’ languages was thought of as being less edutatesfi@ed than

speaking Mandarin.

Discrimination on the basis of language or regional acceriten closely linked
to unequal treatment on the basis of national or ethnic dYigiSimilar to “racial

profiling,” where individuals are judged by their race or ethpjcilinguistic profiling’

470 vasak,supranote 461, at 29.

1 1d. at 29.

472 UN Committee on Economic, Social and Cultural RSgiCESCR), General comment 20:
Non-discrimination in Economic, Social and Culturaghts (art. 2, para. 2), 121, E/C.12/GC/20 (4ul.
2009).
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can be defined as the judging of individuals based on their accemjsiate use, or
language choice. Does a linguistic discrimination measure adsdrdinate against the

ethnicity represented by the language at issue?

The right to equality and non-discrimination is proclaimed in UDHR Articled® a
is repeatedly mentioned in various human rights instruments, includengCCPR
Articles 2(1), 3, 4(1), 20(2), 24(1), 26, and 27, the ICESCR Atrticles 2 and 3, the CEDAW,
Article 1, the CRC, Article 2, the CMW, Atrticle 7, the CRPDtiéle 2, and the ICERD,
Article 1. Although the principle of non-discrimination is contained in &omights
instruments, only a few instruments explicitly defidiscrimination®”® However, the

CCPR Human Rights Committee General Comment No.18 defines ‘discrimiregion

“any distinction, exclusion, restriction or preference which

is based on any ground such as race, colour, sex, language,
religion, political or other opinion, national or social origin,
property, birth or other status, and which has the purpose or
effect of nullifying or impairing the recognition, enjoyment

or exercise by all persons, on an equal footing, of all rights

and freedoms*"*

473 For example, the CEDAW, Atrticle 1 defines “disciiation against women” as “Any distinction,
exclusion or restriction made on the basis of shicivhas the effect or purpose of impairing or ifyitig
the recognition, enjoyment or exercise by womemsjpective of their marital status, on a basigjoibdity
of men and women, of human rights and fundamergabibms in the political, economic, social, cultura
civil or any other field.” The ICERD, Article 1(1)he CRPD, Article 2, the ILO Convention No. 111,
Article 1(1), and the CDE, Article 1(1) also respesly define discrimination under the instruments.

"% Human Rights Committee, General Comment 18, Neoriination (Thirty-seventh session, 1989),
17, U.N. Doc. HRI/GEN/1/Rev.6 at 146 (2003).
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The Committee on Economic, Social and Cultural Rights General Coirixoe
20 defines ‘direct discrimination’, ‘indirect discrimination’ andsystematic

discrimination’, as follow$?°

eDirect discrimination occurs when an individual is treated less favorably than
another person in a similar situation for a reason related to a prohibited §fdund.

eIndirect discrimination refers to laws, policies or practices that appear neutral at
face value but have a disproportionate impact on the exercise of &dbveghts
as distinguished by prohibited grounds of discriminatidn.

eSystematic discrimination against some groups is defined as pervasive, persistent,
and deeply entrenched social behavior and organization, often involving
unchallenged or indirect discrimination. Such systemic discrinoinatan be
understood as legal rules, policies, practices or predominant cultiitzdes in
either the public or private sector that create relative disaalyesitfor some
groups, and privileges for other groups.
At the international level, it is usually considered a violatiohwhan rights if an

individual enjoys less rights or freedoms on one of the stipulated grd(thds.

475 CESCR, General comment Zipranote 472, 11 8, 10& 12.

476 E.g. where employment in educational or cultunatitutions or membership of a trade union is based
on the political opinions of applicants or emplayeBirect discrimination also includes detrimeraets or
omissions on the basis of prohibited grounds whtegee is no comparable similar situation (e.g.dhse of
a woman who is pregnhant). CESCR, General commersufdanote 472, 10.

"7 For instance, requiring a birth registration dxite for school enrolment may discriminate agains
ethnic minorities or non-nationals who do not passer have been denied, such certificates. CESCR,
General comment 28upranote 472, 110.

4’8 CESCR, General comment Zipranote 472, 112.

*79 Sometimes the protection of equality is not limite the rights stipulated in the human rights
instruments. For Instance, Article 26 of the ICCEgRablishes free-standing rights such as racet, c#g,
language, religion, political or other opinion, ioagl or social origin, property, birth or otheatsts to
equality, and its application is not limited to thghts set forth in the Convention. So do Arti8lef the
ACHPR, Article 24 of the ACHR and Protocol No. 1f2lee ECHR. Icelandic Human Rights Centfag



164

Nevertheless, people are not perfect mirror images of each dtiey have differences,
slight or considerable, and it is impossible to treat everyonetlgxthe same in this
world. Therefore, if the criteria for a differentiation measame reasonable and objective
and if the aim is to achieve a legitimate purpose under a covendifterentiation of
treatment will not constitute discriminati6ff. The non-discrimination clause of each
human rights covenant is a general and primary provision, and it is @oemied by
other stipulated rules of the same instrument. In other words, wheethevernmental
measure or a law conforms to a substantive provision of a humas rngdttument

should be examined in conjunction with the non-discrimination clause.

For example, ICESCR'’s Atrticle 7(a)(i) says that a &tsitould recognize the
rights of just and favorable conditions of work that ensure remuneratiren this
article is read in conjunction with Article 2 of the same unsient, a State should
recognize the rights of just and favorable working conditions that emeuruneration
without distinction between men and women, or between various race®nrethe other
hand, the protection of equality is not limited to the rights stipdiletehe human rights
instruments. For Instance, Article 26 of the ICCPR establisHeseastanding right to
equality on several grounds, suchrase, color, sex, language, religion, political or
other opinion, national or social origin, property, birth or other statifsSo do Article

3 of the ACHPR, Article 24 of the ACHR and Protocol No. 12 of the EGHR.

Right to Equality and Non-discrimination, availalae
http://www.humanrights.is/the-human-rights-projdtdst visited Mar. 26, 2010).

80 HRC, General Comment 18 pranote 474, 113.

8 1d. 712.

*82 For further information about the ECHR of the Bttlahe ACHPR of the African Union: Icelandic
Human Rights Centrsupranote 479.
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Everyone has the right to a nationality, and no one shall be atpitteprived of
his nationality nor denied the right to change his nationality; éantlore, every child has
the right to acquire a nationalit§? The nexus of language and the right to nationality
concerns language proficiency requirements in the process of retioal. Linguistic
restrictions usually arise during the naturalization interview tasts on the applicant's
proficiency in an official or a majority language; test emtand required proficiency are
often highly related to the ideology of national identity rather thagure necessity of
social adaptability®® “Ideologies of national identity are a central facet of modeaias
identities and they are intricately bound up with linguistic iderifity Furthermore, it is
logical that it is easier for those people who belong to closgubge families to satisfy
linguistic requirements, and linguistic restrictions can be wedilters to include or
exclude certain linguistic groups or even races, which is ondeofgtounds of the

free-standing right established by Article 26 of the ICCER.

As was mentioned, the relationship between linguistic factors and tegpianent
has two parts. First, whether a governmental measure or atdarms to a substantive
provision of a human rights instrument should be examined in conjunctibnthea

non-discrimination clause. Second, language proficiency and accebe aged to infer

83 UDHR art. 15&24; ICCPR, art. 24(3). The right iual work for equal pay and equal opportunity
(UDHR art.23 (2), ICESCR art.7) has similar isshiet tanguage proficiency may be viewed as an inadiica
of working competencé&SeeUN Committee on Economic, Social and Cultural RSgICESCR), General
Comment 18, The Right to Work (Art. 6 of the Covet)af12, E/C.12/GC/18 (Feb. 6, 2006).

84 SeePiller, supranote 432, at 259-277.

“% 1d. at 259-277.

“8 gSpecific conventions designed to settle the problef double nationality, to guard against stateles
ness and to facilitate the exercise of human rightsefugees and stateless persons have been daln
the U.N. These are: the Convention on the NatignafiMarried Women (Jan. 29, 1957), the Convention
on the Reduction of Statelessness (Aug. 30, 1964 )Convention relating to the Status of Stateless
Persons (Sep. 28, 1954), the Convention relatinigestatus of Refugees (Jul. 28, 1951), and th&ul
relating to the Status of Refugees (Jan. 31, 1¥@hk C. Newman and Karel Vas#&kiyil and Political
Rights, inTHE INTERNATIONAL DIMENSIONS OFHUMAN RIGHTS 145 (Westport: Greenwood Press, 1982).
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one’s background of growth, race, ethnicity, or nationality. Tloeeefdifferentiation of
treatment on a linguistic ground may constitute ‘linguistic prafil or indirect racial
discrimination®®’

The responsibility of a state to deal with unequal treatmertipslaed in the
relevant international instruments, but it is written in a vagug Wacording to certain
human rights instruments, a State is required todakeopriateor adequataneasures to
promote equality and to prohibit discrimination. For example, in sonmes @scerning
women’s and children’s human rights protection, it is possible to isubdividual
complaints in case of violations of the rights stipulated. In tse oA CEDAW, such a
procedure was established by the Optional Protocol adopted in*4foggicle 2(e)
CEDAW requires states “to take all appropriate measuresirtonate discrimination
against women by any person, organization or enterpfise’Appropriate” is not a
fixed standard, and its meaning changes as the circumstaragge. The CCPR Human

Rights Committee takes a further step and requires States patrties:

“...to take affirmative action in order to diminish or
eliminate conditions which cause or help to perpetuate
discrimination prohibited by the Covenant. For example, in
a State where the general conditions of a certain part of the
population prevent or impair their enjoyment of human
rights, the State should take specific action to correct those

conditions. Such action may involve granting for a time to

“87 The right to marry and found a family (UDHR art, 16CPR art. 17, 23) and the right of freedom of
speech and opinion (UDHR art.19, ICCPR art. 19)htnixe infringed under this category.

“8 geelcelandic Human Rights Centsepranote 479.

89 Seelcelandic Human Rights Centrsypranote 479.
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the part of the population concerned certain preferential
treatment in specific matters as compared with the rest of
the population. However, as long as such action is needed
to correct discrimination in fact, it is a case of legitiena

differentiation under the Covenarit®

In this sense, any linguistic differentiation of treatment ated the
non-discrimination principle unless action is taken to correct digwaiion in fact.
Governments should ensure that any language requirements retaéingployment and

education are based on reasonable and objective cfiteria.

5.3.2COMMUNICATION FUNCTIONS (FACTORSIII AND V)

Language as a communication instrument is used to exercise various Ighmsn r
including those that arise in urgent situations or non-urgent situaléomigjage barriers
can therefore hinder the enjoyment of many rights. In this dedmesides the right to
freedom from discrimination on the basis of langua#acias says that language rights

also contain “the right to use one's language in the activities of communé?dife.”

Linguistic human rights in urgent situations mainly contain tgbktrio receive a
fair and public hearing where one is innocent before proven gunkyright of freedom

of speech and opiniclf? and the rights to take part in the government directly or

49 HRC, General Comment 18 pranote 474, 10.

491 CESCR, General comment Zipranote 472, 121.

492 Terence G. WileyAccessing Language Rights in Education: A Brigftéty of the U.S. Context, in
LANGUAGE POLICIES IN EDUCATION: CRITICAL ISSUES 40 (J.W. Tollefson ed., Portsmouth: Lawrence
Erlbaum Associates 2002) (citing R. F. Maci@hoice of Language as a Human Right: Public Policy
Implication in the United States, BILINGUAL EDUCATION AND PUBLIC POLICY IN THE UNITED STATES
39-75 (R.V. Padilla ed., Ypsilanti: Eastern Michigdniversity 1979)).

93 Article 19, Para 2 of the ICCPR protects all formhgxpression and the means of their dissemination
Such forms include spoken, written and sign languatd such non-verbal expression as images and



168

indirectly and equally enjoy public service (ex. UDHR art.10, 19& 21 defendant’s
right to have interpreter in a court is the most historical Istguihuman right in the

international context. ICCPR General Comment No. 32 says that

“The right to have the free assistance of an interpretbeif t
accused cannot understand or speak the language used in
court as provided for by article 14, paragraph 3 (f)
enshrines another aspect of the principles of fairness and
equality of arms in criminal proceedings. This right arises
at all stages of the oral proceedings. It applies to aliens a

well as to nationals**

A public hearing cannot be just if a defendant lacks any chance the defessdf him
In this sense, providing a qualified interpreter for the defendaméquired from the

perspective of international human rights.

Furthermore, it is nearly impossible for a citizen to expifgissopinions or
exchange ideas without use of language. Limiting an individual’'sofidanguage is
another way to suppress his freedom of speech and opinion. In most cotdtes,

adopted official languages, de facto or de jure, to facilgaternmental functions and

objects of art. Human Rights Committee, General @emt 34, Article 19, (102nd session, Jul. 20113, 13
CCPR/C/GC/34 (Sep. 12, 2011) (citing Communicahlimn 926/2000Shin v. Republic of Korga

9% Human Rights Committee, General Comment 32, Astlet, Right to equality before courts and
tribunals and to a fair trial, 140, U.N. Doc. CCRR3C/32 (2007) (citing Communication No. 219/1986,
Guesdon v. Franggoara. 10.2). However, accused persons whose ntoiingue differs from the official
court language are, in principle, not entitledte free assistance of an interpreter if they krizevafficial
language sufficiently to defend themselves effedyivFurthermore, in cases of an indigent defendant
communication with counsel might only be assurefiiee interpreter is provided during the prekiad
trial phase. However, if the accused does not sgiealanguage in which the proceedings are heldisbu
represented by counsel who is familiar with theglaage, it may be sufficient that the relevant doenis

in the case file are made available to counsel. HR¢éheral Comment 38upranote 494, 1932-3 (citing
Communication No. 451/199Harward v. Norway para. 9.5).
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public services. From the perspective of human rights, a statendbedease its liability
to provide governmental functions and public services to a non-officighiae speaker
once it adopts an official langua$&. Promoting a common language does not guarantee

that every individual speaks the language fluently or has adequate linguisiotency.

Highly entwined with the use of language, the rights to an adegivatg |
standard include the right to just and favorable conditions of work @®@RH.23 1), the
right to food, clothing, housing, medical care, and necessary socitese(UDHR
art.25 (1)), the right to security in the event of unemployment, ssskndisability,
widowhood, old age (UDHR art.25 (1)), the right to economic and social devetbpme
(ICCPR art.1, ICESCR art.1), and the right to communicate and corcationi rights,
etc. In this dissertation, these rights are grouped becausertheuyreently needed by

people to sustain and nourish their lives in a modern society.

Most people need to work for remuneration to acquire everyday iaiatand
services. Discussions about work conditions usually focus on workingremeneration,
and the physical environment in which an individual works, and linguastt@onment is
not included. However, the connection between language and human rigiiisritalwv
concerns designated working language and linguistic requireroketsiployment. For

example, the English-only rules in the U.S. workplace resuttesgveral legal casé®

49 Article 19, Para 2 of the ICCPR protects all formhigxpression and the means of their dissemination
Such forms include spoken, written and sign languatd such non-verbal expression as images and
objects of art. HRC, General Comment 84pranote 493, 133 (citing Communication No. 926/208k0in

v. Republic of Korea

% Such assaucedo v. Brothers Well Services, |64 F. Supp. 919 (S.D. Tex. 197Gprcia v. Gloor

618 F. 2d 264 (5th Cir. 198Q)urado v. Eleven-Fifty Corporatio813 F.2d 1406 (9th Cir.198GQutierrez
v. Municipal Courf 838 F.2d 1031 (1988), afighrcia v. Spun Steak G&®98 F.2d 1480 (1993) are about
English-only at workplace, and the Equal Employm@pportunity Commission (EEOC) guidelines’
definition that unemployment based on "an indivichas the physical, cultural or linguistic charaistics

of a national origin group" constitutes nationabor discrimination is accepted by the courts. Pdte



170

International law does not explicitly regulate these issuestranaterpretation of the
right to just and favorable conditions of work regarding languadlerslies on the

domestic law of each state.

The right to food, clothing, housing, medical care, and necessag} secvices
(UDHR art.25 (1)), and the right to security in the event of yleyment, sickness,
disability, widowhood, old age (UDHR art.25 (1)), are usually not included in discussions
about language rights. However, since the linguistic environment iadition for the
exchange of information to maintain the quality of life, language dhoeilconsidered in
discussions of the rights to a standard of living. Although Plaulupus est homo
homini' and Hobbes’ homo homini lupusare considered keen descriptions of man’s

nature?®’

there are countless obvious differences between a human beinghand ot
species of animals. It is a general consensus that an individuakeds beyond mere
survival to maintain the dignity of being human. Meeting these neféels depends on

the use of language.

In the United States, the Social Security Administration exda plan for
“Providing Access to Benefits and Services for Persons withteéghitnglish Proficiency
(LEP)”, including resource allocation, service delivery, bilindualiltural staffing,
gualified interpreter services, public information, written commuiunat listening to

LEP individuals, and outreach to LEP individuals to improve their adcoessvices and

Patrick Linguistic Human Rights: A Sociolinguistic Intradion (Nov. 2, 2005)
http://privatewww.essex.ac.uk/~patrickp/Ihr/lhrenfyavork.htm (last visited Nov. 2, 2010).

97 TITUS MACCIUS PLAUTUS, ASINARIA, http://www.perseus.tufts.ed(gearch “Pl. As. 2.4") (last visited
Aug. 3, 2010); Fomas HoeBES DE CIvE (1651);English version of De Cive,
http://www.constitution.org/th/decive.htffast visited Apr. 2, 2012).
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participation in federally conducted programs and activifiedt is obvious that people
with less dominant language proficiency face linguistic restnstion access to social
security or welfare benefits. Since the UDHR declares tiiia rights set forth in its
Articles should not be enjoyed with the distinction of language, cldBmgnformation

gap created by linguistic restrictions is an obligation of each State.

Like linguistic human rights, communication rights are attachesgveral human
rights rather than contained in or derived from a single provisiamennational human
rights instrument&® “Communication rights” center on the use of media to disperse and
exchange information. Media’s use of language (choice of words, y@cetion style)
deeply affects language status, language corpus and language iaogWditether media
should adopt various languages is the major dispute of communicatics) gghecially

when there are privately owned media.

In looking at this issue, a number of human rights conflicts arisst, fnedia
cannot be linguistically neutral. At least one language must be rchhosgroadcast or
print. Second, profit is a decisive driving force in running a medium. rigie to
property is highly valued and considered. A market-oriented mediugssswilling to
use non-dominant languages because of associated costs. Neverttielesgnt

languages are welcomed by media because they represemyes market. Third,

9% Social Security Administratior§ocial Security Administration's Plan for ProvigiAccess to Benefits
and Services for Persons with Limited English Rieficy (LEP)Feb. 2010),
http://www.ssa.gov/multilanguage/L EPPlan2.hiast visited Oct. 1, 2010).

99 Discussions about communication rights can begoaized to (1) communicating on the public sphere:
The role of communication and media in exercisiaghdcratic political participation in society, (2)
communication knowledge: The terms and means bgtwkinowledge generated by society is
communicated, or blocked, for use by different ggu(3) civil rights in communication: The exercigfe
civil rights relating to the processes of commutitrain society, and (4) cultural rights in commeation:
The communication of diverse cultures, culturahierand identities at the individual and social leveEhe
Right to Communicate in the Information Societym@unication — An Essential Human Need,
http://www.crisinfo.org/(last visited Oct. 3, 2010).
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efficiency of transmitting information is a well-known criten of media competition. A
medium that provides faster news and information gets better nstdet. Fourth, once
a language is labeled non-dominant, it is rarely used in educatioffical events;
speakers begin to borrow words/concepts from dominant languages to usther m
tongue speech. Over the longer term, then, non-dominant languages cceme be

impoverished and static.

Despite these concerns, according to the Human Rights Comritgeral
Comment No. 34, a basic rule in communication law is that restriec must be
“necessary” for a legitimate purpose. Thus, for instance, a priohikoh commercial
advertising in one language, with a view to protecting the language prticular
community, violates the test of necessity if the protection couldchbéved in other

ways that do not restrict freedom of expressfin.

To sum up, when society has standardized on a common language, |pekiplg
adequate language proficiency will face a high probability afd&nored when striving
to access governmental functions, public services, and media comnamiEatery right
has the same normative standdesiguage should not be the barrier to exercise these
fundamental human rights, even though the barrier is sli@avernments must take
specific activitiesand positive measureso overcome specific difficulties, such as
illiteracy and language barriers that prevent persons froercising their rights

effectively®® Furthermore, to eliminate substantive discrimination, government ie som

%% HRC, General Comment 3dypranote 493, 33 (citing Communication No. 359, 385Hallantyne ,
Davidson and Mcintyre v. Canafla

1 SeeHuman Rights Committee, General Comment 3, Articlmplementation at the national level
(Thirteenth session, 1981), 11, U.N. Doc. HRI/GHERAV.6 at 125 (2003); Human Rights Committee,
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casegnustadopt positive measures, which are legitimate to the exterththatepresent
reasonable, objective and proportional means to redress de factmifiatidn®’? For
example, information about public services and goods should be availaldb, as

possible, in languages spoken by minoritf&s.

5.3.3.LANGUAGE AS AN INTRINSIC VALUE (FACTORV)

As discussed in Chapter 3, language itself is a protectable véalegrdtection of
cultural heritages is part, but not all, of cultural preservatianldBigs, paintings, and
museums cannot replace poetry, tales, and songs. The right topp#dictiin cultural
heritage and the rights to intergenerational equity and sabthiy represent a lasting
desire to maintain and develop one’s own culture. When language isdvisvan
d5,04

‘intangible cultural goo using a language is also reproducing its culture.

The intangible aspect of cultural inheritance strongly relies amguage
preservation. The Bill of Human Rights takes a multiculturalvp@nt. The CESCR

General Comment No. 21 says that

“The full promotion of and respect for cultural rights is

essential for the maintenance of human dignity and positive

General Comment 25, The right to participate inljouddfairs, voting rights and the right of equakass to
public service (Art. 25), (Fifty-seventh sessiofi94), 112, U.N. Doc. HRI/GEN/1/Rev.6 at 168 (2003).

92 CESCR, General comment Zipranote 472, 19. Such positive measures may exceijphowever,
need to be of a permanent nature, such as intatipreservices for linguistic minorities. CESCR,esal
comment 20supranote 472, 9.

3 CESCR, General comment XZipranote 472, 121.

%4 UN Committee on Economic, Social and Cultural RSfICESCR), General Comment 21: The Right of
Everyone to Take Part in Cultural Life (Sep. 20081 3& 16, E/C.12/GC/21 (Dec. 21, 2009).
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social interaction between individuals and communities in a

diverse and multicultural worlc?®

Cultural rights, including the right to cultural education, to pgoditon in
cultural life, to communications, and to information, generally reféhe essential rights
to the relationship between people and their society and full human pbtenti
development within that of sociel}¥ UN CESCR General Comment No. 21 interprets

the accessibility of culture to

“‘include the right of everyone to seek, receive and share
information on all manifestations of culture in the language
of the person’s choice, and the access of communities to

means of expressions and disseminatiofi””

A meaningful participation in cultural life is possible only iketh is effective

protection and preservation of cultural herita§e.

Regarding the protection and preservation of cultural heritagegydartattention
is usually given to preserving monuments, sights, buildings, and manuddoptsver, a
culture is not able to sustain itself without its language(s). SkhtKangas notes that
languages are vanishing in the modern states becausimafistic genocide®® The

Convention on the Prevention and Punishment of the Crime of Genocide hmas bee

%5 CESCR, General Comment Zlipranote 504, 1.

%% vladimir Kartashkin,Economic, Social and Cultural Righis THE INTERNATIONAL DIMENSIONS OF
HumAN RIGHTS 127 (Karel Vasak & Philip Alston et al eds, UNESQ@@8B2);See alsdCESCR, General
Comment 21supranote 504, 112-3& 16.

7 CESCR, General Comment ZlLipranote 504, 16.

%8 Kartashkin supranote 506, at 128.

%9 TOVE SKUTNABB-KANGAS, LINGUISTIC GENOCIDE IN EDUCATION- ORWORLDWIDE DIVERSITY AND
HumAN RIGHTS? 289-378(London: Lawrence Erlbaum Associates 2000)
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interpreted to prohibit the deliberate destruction of a peopletarsdtheir culturé™® In
this sense, even though the cultural aspect and function of langeagsually ignored,

the survival of culture depends on the passing on of its language.

The right to take part in cultural life is also interdependerth wther rights
enshrined in the ICESCR, including the right of all peoples to sedfméation>*
International human rights law explicitly prescribes the righself-determination in the

ICCPR, Article 1 and the ICESCR, Article 2 to mean that

“all people have the right of self-determination. By virtue
of that right they freely determine their political status and
freely pursue their economic, social and cultural
development.” The goal of the right to self-determination is
to establish “conditions from whence human rights will

subsequently emergé'?

At the international level, language is not directly stipulatethe instruments
regarding self-determination. Nevertheless, since language Iseya element in
distinguishing ‘you’ and ‘we’ and to defining the scope of ‘setfie link between

language and self-determination cannot be ignored.

Compared to the right to nationality, the right to self-deteation is a broader
concept. Language consolidates or transfers an individual's ideggpgcially national

identity, which is the basis of self-determination. Languageoisonly an objective

*1% The Convention on the Prevention and Punishmetfteo€rime of Genocide, 78 U.N.T.S. 277 (Dec. 9,
1948).

1 CESCR, General Comment Zlipranote 504, 12.

*12 |mre SzaboHistorical Foundations of Human Rights,TRE INTERNATIONAL DIMENSIONS OFHUMAN
RIGHTS 29 (Westport: Greenwood Press, 1982).
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element of ethnic groups, but it is also a subjective representdtidentity. Anderson
writes that people consider themselves as members of thegsanmeby using the same

language’*®

Choosing to use a different or non-dominant language finds meaning in th
socio-political context. The theory of ‘markedness’ treats lagguahoice as an
interactional behavior and helps to rationalize speakers’ chomdaniguage as a way to
negotiate a set of rights and obligations incurred in the langtiagen unmarked
language choice, which is a basic and default form sanctigneddiety, means that the
speaker conforms to the expectations of other participants to@aasaor acceptance to
certain roles or membership's. On the other hand, a marked choice, in terms of style or
vernacular, signals the speaker’s desire to redefine the relapensith participants,
either by breaking conventional expectations or constructing aaiew$ In this sense,
if self-determination (rather than constructing one’s idenigyiewed as a necessity for
realizing other human rights, the standard of international law shoeglds fon the

promotion and protection of self-determination. Theoretically, whethgmvarnmental

*13 BENEDICT ANDERSON IMAGINED COMMUNITIES: REFLECTIONS ON THEORIGIN AND SPREAD OF
NATIONALISM 52-8 (Rev. ed., London: Verso 1991).

14 Jennifer M. WeiLanguage Choice in Taiwanese Political Discoufise NTUSTUDIES IN LANGUAGE
AND LITERATURE 81-106 (Sep. 2005). The distinction between a ethdhoice and an unmarked choice is
a continuum and it always involves some tying amthiguities.ld. at 81-106 (citing Carol Myers-Scotton
Explaining the Role of Norms and Rationality in €sditching32 JDURNAL OF PRAGMATICS 1266-1270
(1999)).

*15 |d. at 86. Language choice has more detailed dismssiin linguistics, codeswitching is the
concurrent use of more than one language or larguagety during a conversation. Using more tha@ on
code and choosing the appropriate one, as speséeff#t, from the interaction become the preferred
strategy. In fact, the creation of ambiguities tlgl codeswitching is very much a useful thing sitihee
ambiguities produced by codeswitching can perngbkprs to say and do and indeed be two or more
things where normally a choice is expected. Ivedi@gpeakers to take refuge in the voice of therpthe
order to say or do things that they normally wdigtable to get away with, and it also allows spesate
assert their own voice to claim new roles, newtdgind obligations.Id. at 87 (citing Monica Heller,
Strategic Ambiguity: Codeswitching in the ManagenwrConflict, iInCODESWITCHING

ANTHROPOLOGICAL ANDSOCIOLINGUISTIC PERSPECTIVESI3 (Monica Hellder ed., New York: Mouton de
Gruyter 1988)).

*1% 1d. at 86.
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measure or law merely affects or damages an individual’s opportunitiesddsudr her
own identity is not viewed as impairment within the internationad Veithout being

proved that it hinges upon self-determination.

According to the language used in the international instrumeultural rights
traditionally take a tolerance-oriented approach, and only limi@ddards have been
adopted at a universal level. The UDHR Article 27 says thagryene has the right
freely to participate in the cultural life of the community”®. Article 27 of the ICCPR
sets out an important and broad standard of the rights of lingmstiorities to enjoy

their cultures and use their own languages:

“In those States in which ethnic, religious or linguistic
minorities exist, persons belonging to such minorities shall
not be denied the right, in community with the other
members of their group, to enjoy their own culture, to
profess and practice their own religion, or to use their own

language.”

The standard of cultural sustainability set forth in the Inteynal Bill of Rights
is not explicit; ‘adequaté is the explicit standard in the UDHR Article 23, which
proclaims that the right to enjoy remuneration and standards of daguatefor the
health, well-being, and dignity of citizens and their familidhe 1976 General

Conference of UNESCO adoptedR@commendation on Participation by the People at

*17 people, including children and those people wtb disabilities, are guaranteed to have the rights
freely pursue cultural development (ICCPR, Artitland ICESCR, Article 1) and to take part in cwdtur
life (ESC, Article 15, CRC, Article 31 & CPRD, Acle 10). For migrant worker and their families, the
right to a cultural identity is stipulated. (CMWrtile 31).



178

Large in Cultural Life and their Contribution to,1t® which is a detailed instrument
containing a series of principles and norms implemented accowliting tconstitutional
practice of each State Parfy.Further, the UN Human Rights Committee General
Comment No. 23 and the Committee on Economic, Social and Cultural R3ghtsal
Comment No. 21 take a positive standard for ICCPR and ICESCR'dengnwho are
under theobligation to recognize, respect and protect minority cultures as antiedse

component of membership itséff.

Consequently, minorities have the right to their languages, and govdérnme
should adopt measures and spare no effortensure that educational programs for
minorities and indigenous groups are conducted on or in their own langtegeg,into

consideration the wishes expressed by communities and the irgeatdiuman rights

*18 United Nations Educational, Scientific and CultuDaganization, 19C/Resolution 4.126 (Nov. 26,
1976)

*19 (1) under the terms of Article 27 of the UniverBaclaration of Human Rights, “everyone has thhtrig
freely to participate in the cultural life of theramunity, to enjoy the arts and to share in sdienti
advancement and its benefits', (2) the ConstitutfodtdNESCO states, in its Preamble, that the wide
diffusion of culture, and the education of humardtyjustice and liberty and peace are indisperestbthe
dignity of man, and (3) the provisions of the Deatan of the Principles of International Cultural
Co-operation adopted by the General ConferenceNE&CO on 4 November 1966 at its fourteenth
session, and in particular Article | which statestt each culture has a dignity and value whichtrbas
respected and preserved', and Article IV whichusifes that one of the aims of international caltur
co-operation is ‘to enable everyone to have adteksowledge, to enjoy the arts and literaturelbf a
peoples, to share in advances made in scienceparé of the world and in the resulting benefiisd to
contribute to the enrichment of cultural life', aaldo the provisions of the Final Act of the Corfeze on
Security and Co-operation in Europe to the efflat the participating States, "desiring to contelio the
strengthening of peace and understanding amondgseapd to the spiritual enrichment of the human
personality without distinction as to race, sergiaage or religion’, will set themselves the olyect
amongst others, of promoting access by all to tiesipective cultural achievements. U.N. E.S.C.R.
19C/Res. 4.126upranote 518.

20 CESCR, General Comment ZlLipranote 504, 132.
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standards in this aré& and should pay particular attention to the protection of the

cultural identities of migrants, as well as their langu%ge.

5.3.4.EDUCATIONAL LINGUISTIC HUMAN RIGHTS (ALL FACTORS)

Education, one of the most prominent concerns about linguistic human rgghts
the key instrument for duplicating knowledge and information of both theindom
language(s) and cultures to ethno-linguistic minorities, includnajgenous peoples,
regional majorities, and immigramts The right to education has been included in
several international instruments, e.g., the UDHR (Preamble. @)tthe ICESCR (art.
13 & 14), the CEDAW (art. 10 & 14), and the Convention on the Rights dTliid (art.
28& 29). Even though most international instruments do not mention ‘laniguage
educational rights are currently the most developed field of lingiiatman rights in the
international context because of the close relationship betweeragagud education;
see Table 5-7. Moreover, the nature of Mandarin Plus is antezhaigprogram. So, the
relevant discussions in this dissertation fall in this category.

Table 5-7: Educational Human Rights in the International Cormtéxt

Year Title Content Linguisti c Concerns
The Charter of th Does not have ar Non-discrimination
1945 | U.N. specific education article. prescription (Article 2)
mentions languag
The Universa Article 2€ Language is not mention:
1948 | Declaration of Human
Rights
American Declration | Article XII: Right to Language is not mention:
1948 | of the Rights and education
Duties of Mal

21 CESCR, General Comment ZLipranote 504, 1127&32; Human Rights Committee, General
Comment 23, Article 27 (Fiftieth session, 1994} fA&6, U.N. Doc. CCPR/C/21/Rev.1/Add.5 (1994),
U.N. Doc. HRI/GEN/1/Rev.6 at 158 (2003).

22 CESCR, General Comment ZLipranote 504, 1127&32; HRC, General Comments2franote 521,
191, 5&6.

2 geeSkutnabb-Kangas & Phillipsosupranote 433, at 71-110.

°2% 1d. at 71-110.
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(Table 5-7 continued)

The Council of Europ

Education Section (Fir:

European Court’

Convention for the Protocol, 2) interpretation in the Belgian
1950 Protection of Human linguistic case

Rights and

Fundamental

Freedom

International Covenar | Article 12 Nonr-discrimination

1966

on Economic, Social
and Cultural Rights

prescription (Article 2.2)
mentions language, but
inconsistency exists on the
education article. Language
is not mentioned in the
education articl

1966

International Covenar
on Civil and Political
Rights

Does not have ar

specific education article.

Linguistic minorities’ rights
are protected in Article 27.

1969

American Conventiol
on Human Rights
(Pact of San José,
Costa Rice

Does not have ar

specific education article.

Non-discrimination
prescription (Article 1.1)
mentions language but not
in the education articl

The African Charte

Article 17.1 Educaon

Language is not mentiont

1981 | on Human and Clause
Peoples’ Right
The U.N. Article 28: Educationa | Language is not mention

1989

Convention on the
Rights of the Chil

rights

The relationship between language and education has two aspettst Fiesns

language acquisition: language as a subject on the curriculum. Séconelans the
communication medium used in education: teaching in a language. Fraarsipective
of language planning, education affairs are involved in all thedgsf status planning,
corpus planning and acquisition planning. The authority of langudgesadtandardizes
a language or chooses standard language(s) (corpus planning), theagesare taught
and acquired through the education system (acquisition planning), arly fina
prescribed teaching languages are broadly acquired and used&tatisg). Education

is the confluence of all the three branches of language plannitigsiway, educational
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rights cover almost all the functions of language, and they aceralated to various

types of language legislation.

Skutnabb-Kangas and Phillipson write that educational linguigldsicontain
“necessary rights” and *“enrichment-oriented rights”. Necessaghits, which are
considered to be inalienable fundamental human rights, mean todedrnse one’s
mother tongue and to learn an official language, as well, forc bsscial and
psychological survival and economic and political participatforEnrichment-oriented

rights are concerned with the right to learn and use foreign langtfages.

This dissertation does not adhere to their taxonomy for mangn®akirst, it
mixes learning mother tongue and learning an official languageeessary rights and
then distinguishes necessary rights from enrichment-orientgasriby language’s
locality. In this sense, their taxonomy cannot exphadfuntary language shifts, e.g.,
when parents adopt a dominant language, usually synonymous withcal thguage,
as the family language. Language shift is usually caused language with greater
political power, privilege and social prestige through public edutatnd governmental
system to increase pressure on minority language speakersd@ #Hpe dominant
language, especially in formal domaii$.Once the number of minority language
speakers decreases and their language use becomes limitdcerspaf the minority

languages eventually shift over time to speaking the dominant lantfjage.

% gSkutnabb-Kangas & Phillipsosupranote 433, at 102.

%% |d. at 102.

°27 stephen MayiUncommon Languages: the Challenges and Possisiliif Minority Language Rights,
21:5 DURNAL OF MULTILINGUAL AND MULTICULTURAL DEVELOPMENT 366 (2000).

°28 |d. at 366-7.
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Second, mother tongue acquisition and official language education ladten
internal conflicts, especially when parents’ mother tonguési@imother tongue) differ
from children’s mother tongue (individual mother tongue). Which mother tongu
viewed as the object of necessary rights remains under disputberfmore, mother
tongue, foreign language and official language are relative candeptain immigrant
family, a child’s mother tongue is also a foreign language. Thinder their taxonomy,
except for the situation where a native speaker of a dominagudge learns a foreign
language, other people’s language acquisition can be consideredeasang rights. In
addition, indigenous peoples’ languages are not clearly locatedsinmimg of rights.
Theirs are not foreign languages and are therefore not covereadhiighteent-oriented
rights”. Finally, it is doubtful if “enrichment-oriented rightsre “rights” or mere

“interests”.

Learning a language is usually classified as an inteesgiecially from the
perspective of language-as-resou¥deHowever, once a dominant language speaker has
rejected the opportunity to learn a second language, it is notfdlearspeaker can assert
any legal remedy or judicial relief. Forbidding people to learn a cdaaguage certainly
infringes their freedom, but it is generally not considered thatState is obliged to
facilitate an individual’s learning a languagther thanhis mother tongue, a regional
majority language, or an official language. Whether a State dlpattla language other
than mother tongues or regional dominant languages on the curriculumaddgasthan
a policy consideration. Like the process of putting various subjasth s mathematics

or physics) on a curriculum, the concerns of cost, time, labor, aneésh&ways take

*# Richard RuizQrientations in Language Planning, iIRNGUAGE DIVERSITY: PROBLEM ORRESOURCE?
17 (S.L. McKay & S.C. Wong eds., Newbury House Flidr 1988).
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precedence. In this regard, it is obvious that learning mathen@tiphysics is not
viewed as a right, nor is learning a second language other thanrrwtbee, regional

majority language, or official language.

From the perspective of educational goals, learning a dominantaigegand
learning an ethnic mother tongue are based on different regsoriaearning a dominant
language is thought of as realizing the rights in Chapter 5.2.2, sutie asght of
freedom of speech and opinion (UDHR art.19& ICCPR art. 19), the toglatke part in
the government directly or indirectly and equally enjoy public seiUDHR art. 21&
ICCPR art. 25(a)(c)), the right to food, clothing, housing, medical, @ar@ necessary
social services (UDHR art.25 (1)& ICESCR art.11), and the tmecurity in the event
of unemployment, sickness, disability, widowhood, old age (UDHR art.25 (CESCR
art.12) to help an individual enter and survive in today’s society. On liee loand, “the
importance of education is not just practical: a well-educatelightéened and active
mind, able to wander freely and widely, is one of the joys aménds of human

existence >

Derived from an intrinsic viewpoint, such as cultural rights (thHeSER art. 15),

learning an ethnic mother tongue serves to pass on and sustaiara’@tilGovernment

3% UN Committee on Economic, Social and Cultural RSgiCESCR), General Comment 13, The Right to
Education (Art. 13 of the Covenant), 111,4& 9, B&1999/10 (Dec. 8, 1999).

31 SeeVasak,supranote 461, at 29. For further information, a simtixonomy is to distinguish two
major dimensions in the right to education: theaatimension and the freedom dimension. The social
dimension requires states to make various forneslatation available and easily accessible to altan
introduce progressively several forms of free etlanaThe freedom dimension applies to the right to
academic freedom and institutional autonomy amajties the personal freedom of individuals or thei
parents or guardians to choose the educationduitishs meeting their educational standards, eirth
religious or moral convictions. This freedom imglién addition, the freedom of individuals and lesdio
establish and direct their own educational indting. Icelandic Human Rights Centiidie Rights to
Education and Culture, available attp://www.humanrights.is/the-human-rights-projétast visited Mar.
28, 2010).



184

should be under thebligation to take deliberate, concrete and targeted steps as
expeditiously and effectively as possible to ensure that educatmogkams for
minorities and indigenous groups are conducted on or in their own langtegeg,into
consideration the wishes expressed by communities and the irgeatdiuman rights

standards in this are&

5.4. CONCLUSION

Unlike traditional discourse about linguistic rights, which focuses on one
particular area, this chapter breaks out the linguistic factgadved in linguistic human
rights (viz., language as a standardizer, language assficiation indicator, language as
an urgent necessity, language as a subsidiary instrument, andhd@nas an intrinsic
value). Linguistic factors exist from the first through thedhgenerations of human

rights in the UDHR, the ICCPR and the ICESCR.

We can thus formulate the following principles. Firggual treatment with
reasonable and objective criteriany linguistic differentiation of treatment violates the
non-discrimination principle unless the action at issue is taken to correct distiom in
fact. Government must ensure that any language requiremenisgreéta employment

and education are based on reasonable and objective criteria.

°32 CESCR, General Comment Eaipranote 530, 1143-4; CESCR, General Commens@franote 504,
127. In a world with unlimited resources, learningre languages is practicable. However, a state has
limited resources and any individual has limiteddito acquire languages. When the conflicts ofahof
the type of education exist, article 26 of the UD&RI article 13(3) of the ICESCR provide the righa
parent to have the priority to choose the typedofcation for his or her child. Article 2(b) of ttNESCO
Convention against Discrimination in Education (@p&kes the same position "The establishment or
maintenance, for religious or linguistic reasoriseparate educational systems or institutiongioffean
education which ign keeping with the wishes of the pupil’s parentsolegal guardians if participation
in such systems or attendance at such institui®optional and if the education provided confotmsuch
standards as may be laid down or approved by timetent authorities, in particular for educatioriref
same level."
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Second, communicative function protectiorwhen language is viewed as a
communication instrument, those human rights whose exercise depends @i use
language have the same normative standard: language should ndiabgegato the
exercise of fundamental human rights, even though the barridighs. <SSovernment
should take specific activities and positive measures to overcorodicshfficulties,
such as illiteracy and language barriers that prevent personskermising their rights

effectively.

Third, affirmative action in order to eliminate substantive discrimination,
government in some cases should adopt positive measures, which tameategio the
extent that they represent reasonable, objective and proportionat neaedress de
facto discrimination. For example, information about public servicdggaods should be

available, as far as possible, in languages spoken by minorities.

Fourth, educational usewith respect of educational goals, learning a dominant
language and learning an ethnic mother tongue are based on differenteatibram the
perspective of multiculturalism, international human rights adopt éy@standard for
the ICCPR and the ICESCR’s members, who are under the obhigatioecognize,
respect and protect minority cultures as an essential componem¢robership itself.
Consequently, minorities have the right to their languages. Goverrshentd adopt
measures and spare no effort to ensure that educational profgnamsnorities and
indigenous groups are conducted in their own languages, taking into cahesitdd¢he
wishes expressed by communities and the international human stghtdards in this
area; they should also pay particular attention to protectinguheral identities and

languages of migrants.
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CHAPTER 6: MULTILINGUAL SOCIETY AND ITS DISCONTENTS -- MANDARIN
PLUS IN THE CONTEXT OF LINGUISTIC HUMAN RIGHTS AND THE

CONSTITUTIONAL MULTICULTURAL DECLARATION

In light of prior discussions about language law and linguistic humgatsr this
Chapter examines whether Mandarin Plus is supported by norma#imdasis of
linguistic human rights and Taiwan’s Constitution. We review hisabrbackground,
analyze the position of language in Taiwan’s current legaksysexamine Mandarin
Plus using the structure of language planning and linguistic huiglais,rand provide

direction for further reform.

6.1 BACKGROUND SUMMARY

After Chiang Kai-shek’s Nationalists lost the Chinese amal, the ROC central
government retreated to Taiwan in 1949. To justify ruling Taiwan witlfethevho came
with the KMT from mainland China, and to preclude the rise of lmlgadtity, other local

languages, especially Holo, were suppressed under the Natiowaldge Movement#
318 #, guo yu yun dongand Mandarin Only Policyi{ % %, du zun guo yufor the

purpose of Chinese nation-buildif}. However, after the demise of Chiang's son,

Chiang Ching-Kuo, in 1988, Taiwan started large-scale political reforms.

°33 This dissertation limits the language involvedMandarin, Holo, Hakka, and indigenous languages
according to the structure of the National LangsaBeomotion Committee and the content of the 2003
Draft of the Language Equality Law. Japanese ie alsignificant language in Taiwan. While mainland
China started to establish a standard languageyahaivas under the Japanese colonial rule and anothe
national language (Japanese) movement. 4.2 milemple which were 70% of the Taiwanese population
could speak Japanese before WWII ended. Howevpanéae is not included in the sphere of discussion.
As for Japanese population in Taiwage % 2%, £ %4 3R okp 23- REFET LV%HT 3
Zhang Liang-zeTaiwan Ni Ikinokotta Nihongo- Gokugo #lu Yori RonzurJapanese Language and its
Survival in Taiwan: from the National Language Eatimn], 22 G{UGOKUGOKENKYU [Chinese Language

Research] 17 (Jun., 1983) (Japan).
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As political and social conditions changed, the desire for culturaépration and
the need to take countermeasures against political stress jmingenerate relevant
reforms. The 1992 Additional Articles of Constitution of the ROCt fm®claimed that
the State should promote culture, social welfare, and the econonetopi@ment of
indigenous peopl&* In 1997, the Additional Articles of Constitution of the ROC were
further amended to state that “the State affirms cultunalafpbm and shall actively
preserve and foster the development of aboriginal languages andesultnder the
pressure of indigenous peoples’ groups in exchange for their support ofgptss
Additional Articles®® This was the first time that Taiwan adopted multiculturalésrd
a diversity maintenance approach at the constitutional level, andthieeTaiwanese
government thereafter took language affairs reform measures asdliced several legal

drafts®*® The measures and drafts are summarized in the following table.

B g R4 $ S S8 B iE 2 (1992) ZHONGHUA MINGUO XIANFA DIERCI ZENGXIUTIAOWEN [The
Second Additional Articles of the Constitution b&tRepublic of China] art. 18, sec. 6 (1992) (Tava

B Ea WA EF e 2 iE 2 (1997) HONGHUA MINGUO XIANFA DISICI ZENGXIUTIAOWEN, art. 10,
sec. 9 (1997) (Taiwan)i 543, 4 #E % ~ < it {12! Chang Mau-kueiTaiwan Shi Duoyuan Wenhua
Guojia?! [Taiwan is a multicultural state?if) CULTURAL STUDIESMONTHLY (Mar. 15, 2002),
http://www.ncu.edu.tw/~eng/csal/journal/journal_@gltm(last visited Apr. 2, 2012).

% L FFHE 1 B4 %3 T % R % (2000) DAZHONG Y UNSHU GONGJUBOYINYUYAN PINGDENG
BAOZHANGFA [Broadcast Languages Equality Protection of thedvRapid Transportation Instruments
Law] (Apr. 19, 2000) (Taiwan); The Council of Hakk#fairs was also established in 2001. The MPC of
the MOE changed its name from the Mandarin Promadflouncil to the National Languages Committee in
the same year. The NLPC further expanded its ozg#ion to include Holo, Hakka, and indigenous
languages. In the following years, different vensiof the drafts of language laws were proposed by
different departments in the government, includimg Council of Hakka Affairs (2002), Institute of
Linguistics, Academia Sinica (2002), the Councilrdigenous Peoples (2003). The Ministry of Edwarati
formulated a final draft of the Language Equaligwt (2003).See# 3 =L 3 % Yuyan Gongpingfa
Caoan[The Draft of the Language Equality Law] (2008tp://mail.tku.edu.tw/cfshih/In/enactment.htm
(last visited Dec. 2, 2009). The change of the Bhditle of the National Languages Committee was
viewed as an internal affair within the authorifytle Ministry of Education and did not release any
official order. This change represents a huge o¢@ithe direction of the language policy, but théastone
was not under the spotlight. It might result frdme tesire not to attract attention from the coresére
Mandarin Only supporters.
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Table 6-1: Major Language Legislation after the 1997 Multicultural Declaration

Year Draft\Measures Result

2000 | Broadcast Languages Equality Protection of the Mass R@uadtinuing
Transportation Instruments Law

2000 | The Mandarin Promotion Council renamed the Natip@aintinuing
Languages Committee

2001 | Required Vernacular Language Classes in All Prim@oyntinuing
Schools based on Mandarin Plus

2001 | New Language Curriculum in the 9-Year Integrat€dntinuing

Curriculum
2003 | Abolishment of the 1973 Mandarin Promotion Measures Enforced
2003 | Language Equality Law Draft Deferred sine dje
2003 | National Language Development Law Draft Deferred sine die
2005 | Hakka Language Development Law Draft Deferred sine die
2007 | National Language Development Law Draft Deferred sine die

2008 | Revised Language Curriculum in the 9-Year Integra@uhtinuing
Curriculunt®’

The previous paragraphs represent the basic structure of thedariggaslation
in Taiwan. However, does the system comply with the lingulstiman rights under the
international law and the constitutional law? In order to understand the fdeNe&loping
direction and applicable legal source of the language policy and plarmisgries of
interviews were conducted by the auther of this dissertation 2@H8 to 2010 in Taiwan.
However, the results of the interviews show that most scholareféindrs could only
provide information about slogans like "languages should enjoy equals"stat
"promoting language rights,” and they put their focus only on the quidiasures of
promoting non-official languages by providing limited vernacuéarguage classes or

encouraging students to use non-official languages on certain daoampus® Most

%37 The curriculum guidance was last revised in 2@0#8l, revised version has been enforced since August
1,2011. %7 %4 ®(= )F % 1000060859G; 3 (2011) Ministry of Education Notice Taiguo (Er) Zi
N0.1000060859C (Apr. 26, 2011) (Taiwan).

3% |nterview with Interviewee 101409G, previouw goveent officer, in Taipei, Taiwan (Oct. 14, 2009);
interview with Interviewee, 032510G, previous gaoweent officer, in Hsinchu, Taiwan (Mar. 25, 2010);
interview with Interviewee 040610L, congressmant aipei, Taiwan (Apr. 06, 2010); interview with
Interviewee, 110909S, scholar, in Tainan, Taiwao\ND9, 2009); interview with Interviewee 111109S,
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interviewees could not indicate the legal source of language,rayidsonly one scholar
roughly mentioned the Additional Articles of Constitution ICCPR and I@ESCER
might be applicable to the linguistic issues without pointing outpantycular provisions
or general comments to turn the theories into practice.

In the previous chapters, this dissertation analyzes and conchatetanguage
law’ contains ‘law regarding language planning’ and ‘languagjes’. Domestic written
law derived from the Constitution and international treatieshés grimary source of
language law in Taiwan. Furthermore, linguistic factors canfdaed in several
provisions and their relevant general comments in the ICCPR, theCRE&nd the
CEDAW, which are de jure effective because Taiwan voluntarilypt@dothe three
international human rights instruments through the Implement Act aftleeCovenants
and the Act to Implement the CEDAW. In the following sectiofss tdissertation
analyzes the Mandarin-Plus centered system from the pevgseof the constitutional
law and the applicable linguistic human rights provisions and thearglegeneral

comments.
6.2 LANGUAGE IN TAIWAN’S LEGAL SYSTEM

6.2.1LANGUAGE AND CONSTITUTIONAL LAW

A constitution is the foundation of most legal systeifsTherefore, this

discussion begins with a brief review of Taiwan’s constitutional®faw.

scholar, in Taipei, Taiwan (Nov. 11, 2009); anctimtew with Interviewee 032310S, scholar, in Tagtun
Taiwan (Mar. 23, 2010).

3 |nterview with Interviewee 101909S, scholar, infi&ij Taiwan (Oct. 19, 2009).

0 s, 59 BT YEN JUE-AN, FA YU SHIIANLIXING [Law and Rational Practice] 289 (Asian
Culture 1998) (Taiwan) (citing /RF DREIER, GTLS, S. 116, 401; RR, S. 204ff., & ATdN, S. 206f
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Even though it was not unusual for that time, language was not idcindée
civil rights chapter of the 1947 ROC Constitution because it was obtamally not
viewed as an indicator of civil rights or freedoms. As the foundaifogovernmental
structure, Taiwan’s constitutional law consists of the Origifett of the Constitution
(1947), the Additional Articles (1991, 1992, 1994, 1997, 1999, 2000, 2004), and
interpretation(s) of the Grand Justicés.

Prior to when languagé appeared in the 1997 Additional Articles of the
Constitution, language affairs had no constitutional focus within #puBlic of China.
The ROC'’s leading theory of constitutional law adhered to tmeepts of the French
Revolution and the 1919 Weimar Constitution; it basically assumecetuzlity meant
“legally equal” and asserted that legality before the Veas the avoidance of anyone
enjoying a privilege®® ROC law initially focused on the privileges of the noblelas
after the 1919 Weimar Constitution, Taiwan protections were ndgte to the
abandonment of gender-based discriminatfn.

Linguistic equality wasot part of the development discourse of civil rights in the

France’®

and the ROC followed this trentf Language diversity was viewed as a
barrier to unity in many countries, especially those stronglyenced by the ideal of

nationalism. A common language was thought to draw a line betusssmd them The

*41 Dreier interprets the layered structure withintatesas a pyramid: the constitution provides thee®
of law to statutes which further work as the sowt&w for administrative orders or regulationsrir up
to down.ld. at 289 (citing WRSTDREIER, a.a.0., S. 51 Anm.140, S. 130, 146).

*42 The 1947 Republic of China Constitution adapted Btwn’s “five-branch” ¢ # 4 ) system.

3 See1 v A &, i d 2 WANG SHI-JIE AND QIAN DUAN-SHENG BIJIAO XIANFA [Comparative
Constitution] 68-71 (China University of Politicatience and Law Press, 1997) (1925, 1936) (R.O.C.).
> 1d. at 68-71.

%45 SeeHarold SchiffmanLanguage Policy and Linguistic Cultyren AN INTRODUCTION TOLANGUAGE
PoLicy 117-20 (Thomas Ricento ed., Blackwell Publishifg&).

¥ The Republic of China frequently adapts Germaenéh, Japanese, and American law to its legal
system.
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wording of the 1947 Constitution adhered to the 1912 Temporary ConstitutiatD2Be
Constitution, and the 1931 Constitution and therefore did not leave rooranfguage
considerations?’ Furthermore, even though the 1947 Constitution was written in
Mandarin, the fact that many dialects of the Han languageedhmost of the Chinese
characters made language issues unnoticeable at that tim@rigiveal Text could be
generally understood in various Han dialects, in the same wald#madialect speakers
understand Chinese literature in multiple forms. See the taldelbet equal protection

indicators in Taiwan’s various constitutions.

Table 6-2: Equal Protection Indicators in the Constitutions

Article Content
1912 ROC Temporar | People of the Republic of China are equal without distinc
Constitution Art. ! of race, class or religio.
1931 ROC All citizens of the Republic of China shall be equal before
Canstitution Art. ¢ law without distinctions osex, race, class, or religi.

There shall be equality among the variracial groupsin the
Republic of Chine

All citizens of the Republic of China, irrespectivesex,
religion, race, class, or party affiliatiorshall be equal before
the law.

1947 ROC
Constitution Arts. 5&7

Civil rights protection in the ROC Constitution was not highly dgved, and
vernacular languages were suppressed in pursuance of nation-builthre the 1990s
political and social changes. It is interesting that in the 194Betd Declaration of
Human Rights (UDHR), Article 2, language was included as anatatiof the equal

protection of human rights; ROC’s Peng Chun Chamgs'able to explain the Chinese

7 Seel v 7z ~ &=, 2 WANG ET AL, supranote 543, at 70.

It is interesting that in the 1948 United Declasatbf Human Rights, Article 2, language is includedan
indicator of the equal protection of human rigfithe Republic of China’s Peng Chun Chang joined the
Draft Committee of the 1948 UDHR. Although the gesoation dates of the 1948 Universal Declaration
of Human Rights (UDHR) and the 1947 Constitutionevelose, the range of equality covered by the 1948
UDHR is much broader than that of the 1947 Constitu The 1948 UDHR included ‘language’ in its
Article 2 to assert equality, but the 1947 Origifiaixt of the Constitution remained silent abouilaage
affairs. The difference shows that the ROC humghtsi and the international human rights are oreidfit
development discourses.
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concept of human rightdb the Drafting Committee of that documéfit.Although the
proclamation dates of the 1948 UDHR and the 1947 Constitution werettlesange of
equality covered by the 1948 UDHR is much broader than that of the 18¥TitGtion.
The 1948 UDHR included ‘language’ in its Article 2 to assert Egudut the 1947
Original Text of the Constitution remained silent about langudigersa ROC human
rights and international human rights were on different developmental dragsct
The term “language” first appeared in the 1997 Additional Article 10:

“The State affirms cultural pluralism and shall actively

preserve and foster the development of aboriginal

languages and cultures:®

Article 10 declares the “basic State policiegk £ & i), which are guidelines of

development. It is still arguable how strong the legal effedhefbasic State policies
is,>*° but Additional Article 10 was the first time in constitutionall¢hat language is

elevated to such a high level.

6.2.2LANGUAGE PLANNING AUTHORITY

As we have seen, language was not an indicator of civil rights in the atosat

tradition of the ROC>' In fact, language affairs were governed by the Ministry of

*#8 peng-Chun Chang’s bibliographyiembers of the Drafting Committee of the UDHR,
http://www.un.org/depts/dhl/udhr/members_pchangsliast visited May 1, 2010).

90 A WA E ¥ e B iE 2 (1997) HONGHUAMINGUO XIANFA DICICI ZENGXIUTIAOWEN [The
Fourth Additional Articles of the Constitution dfe Republic of China], art. 10 (Jul. 21, 1997) (¥a).

B0 220, A e A A RR Lee Zheng-sha,un Xiangai Yu Jibanquan Baozhaj@pnstitution
Amendment and Foundation Rights Protection] 12,
www.rdec.gov.tw/public/Attachment/512016524071 .(idét visited Mar. 15, 2010).

51 The Original Text of the 1947 Constitution remasilent on language affairs, and the Constitutinly o
enumerates the equality of racial group (Article B equality of sex, religion, race, class, ortypa
affiliation (Article 7), and the others, includingersonal freedom (Article 8), immunity from triay b
military tribunal (Article 9), freedom of residendérticle 10), freedom of speech (Article 11), righf
privacy (Article 12), freedom of religious belieArticle 13), freedom of assembly (Article 14), rigbf
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Education, even though the Ministry had authority over academic, cultamal,
educational affairs rather than language according to the Orgawiof the Ministry of
Education @t 5 0 ke % 2 ).%*2 Deeply influenced by the German legal system,
administrative law in Taiwan is divided intrganic law (Organisationsrecht e ;2
and active law (Verhaltensrecht = % ;*). Organic law regulates an organization’s
structure, jurisdiction4ustandigkelt branches, internal division, personnel, discipline,
etc>*Theoretically, a government organization requires its organictéaprovide the
legal source of its existence and persontfeA government organization without its
organic law is called a ‘black organ’2(i# k) and is not included in the annual
government budget prografi.

From the perspective of organic law, the main concern is whichnedrative

organ has the authority over language aff&itsOn one hand, every governmental unit

existence, work and property (Article 15), rightfilihg suits and complaints (Article 16), right sfiffrage
(Article 17), right of taking civil service exam (ticle 18), right of Receiving Education (Articld R As

for other non-enumerated civil rights, Article 28da23 of the ROC Constitution further declaimedt tha
freedoms and rights shall be guaranteed under thest@ution and they cannot be restrained by law
without special reasons. Article 22: “All other éidoms and rights of the people that are not detriahéo
social order or public welfare shall be guarantaader the Constitution.”; Article 23: “All the frdems
and rights enumerated in the preceding articledl sita be abridged by law except such as may be
necessary to prevent infringement upon the freedofnthers, to avert an imminent danger, to maintai
social order, or to promote public welfare.”

%92 g7 ¢k s % 14%(1973) JAOYUBU ZUZHIFA [Organization Law of the Ministry of Educationftat
(Jul. 25, 1973) (Taiwan).

B2 g, AR m%e g * WU GENG, XINGZHENGFA ZHI LILUN YU SHIYONG [The Theory and
Practice of Administrative Law] 165-6 (Sanmifi &d., 2006) (Taiwan).

% |d. at 165-6.

% On the other hand, active law regulates the aityhof administrative actions and the relationship
between the actions and people’s rights and olidigstSeeid. at 165-6.

%% The national language promotion movement, whickerin the late period of the Qing dynasty
(1644-1911) and the early years of the RepublicChfna (1912- ), was conventionally regarded as
educational affairs because the way to eliminatbiilliteracy was through the education systemhat t
state level, and it also meant to make more peguegnize Chinese characters. The high threshiold o
Chinese literacy rate had haunted education schdlae to the characters-pronunciation separatistesy
diglossia between writing and speaking, and théwuardialects. Elimination of illiteracy for 80% ttfie
population inspired scholars to devote themselodartguage planning affairs in the early 20th cantln

the areas influenced by Chinese culture, Chineaeackters to some certain had uniformity after Emmper
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can choose the working language for affairs under its admimnstrauthority. For
instance, the Ministry of Justice (MOJ) can declare thawvagit persons should speak
one of the national languages and can require interpreters to itabl@vander specific
circumstances in the Enforcement Regulation of the Detention hdwha Enforcement
Regulation of the Prison Execution Law: the MOJ implements pslrelated to criminal
custody and prisors’

On the other hand, triggered by the desire to eliminate @tierlanguage
planning, simplification, standardization and education were connectedndfiomal
language movement at first made an effort to unify the pronunciatithre characters to
make Chinese characters easier to learn; since Pekingtdmleasier for language
acquisition, it was chosen in order to develop a standard langifagtthough the
Ministry of Education (MOE) did not have explicit authority over largguglanning
affairs, it implicitly acquired the major authority -- espdly for acquisition planning
and corpus planning -- and implemented policies while the law rechaifent on the
distribution of authority regarding languages. Language planningisafetjislation were

categorized under the authority of the MOE according to the ‘f@xgeaw of the

Qin Shi Huang £ 4~ 2 ) established a strong autocratic centralizatiostesy in 221 B.C. From the 3rd
century B.C. to the early 20th century, informatamuld be transferred by united writing systemsaiit a
particular unified pronunciation system. The cotr€hinese languages are derived from Han language,
which has several dialects. After generations.edial of Han language have their regional distimstiand
many lack intelligibility. For example, both Can&se and Mandarin are derived from Han Languagea but
Cantonese speaker and a Mandarin speaker can ltamiiyunicate with each other orally. The diversity
in speaking was thought of as the major obstachettiterate.

7 i ga3mik £ 3% 0940902930% 4 i3 1 % % ¥ 81ifi5~ Ministry of Justice Order Faling Zi
N0.0940902930, Revised Article 81of the Enforcenteagulation of the Prison Execution Law (Sep. 23,
2005) (Taiwan);;# 738 £ 3 % 0940902940%% 4 2 & % # % 74 155 <> Ministry of Justice Order
Faling ZiN0.0940902940, Revised Article 74 of the Enforcenf®ggulation of the Detention Law (Sep.

23, 2005) (Taiwan).

%8 For detailed informationsee = f748, 7 - & % ¢ FR:E & ¢ FANG SHIDUO, WUSHINIANLAI
ZHONGGUO GUOYU YUNDONGSHI [Chinese National Language Movement for Fifty Yé¢e34-8, 51-4
(Mandarin Daily News 1965) (Taiwany%+ 4 % &+, :73 & ¢ Bk 5 3 Frck Fuirl KuMiko,
KINGENDAI CHOGOKU NI OKERU GENGOSEISAKU [Language Policy of Modern China] 41-6 (Sangensha
2003) (Japan).
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Ministry of Education” @t % % ' % ;%) because of the MOE's authority over
educational affairs. In other words, because organic law did mmicidy regulate
language affairs, the MOE expanded its authority from educatilam¢mage acquisition
and other fields of language planning under the nation-building approaaig dbe
national language movement period.

Even though the MOE did not have explicit statutory authority over &yegu
affairs, the authority at issue was officially distributed teudordinate organization of
the MOE -- the Mandarin Promotion Councik(s s8®:F4 (7% f ¢; MPC). To
promote the national language, the 1945 Organic Act of the Mandarirotfsar@ouncil
of the Ministry of Education# v ¥" R 48 £ | ¢ 25 i% &) provided authority over
language affairs regarding Mandarin to the Mandarin Promotion @oafnthe ROC
central government® Making more people speak and use the national language became
the only goal of this organization. The MPC’s function became dornfizntthe central
government moved to Taipei in 1949, and this organization was nearly aboirshe
1973°%° After the ROC took over Taiwan, the national language promotion maxeme

was mainly led by promotion committees at a provincial or special munieigl

%9 According to the Organic Act of the Mandarin Prdimo Council of the Ministry of Education, Article
1, the council’s jobs include: 1. Review of forntidga of languages and characters of the StatefdRing

the books of the standard of the languages andcteas of the State; 3. Data collection of the leggs
and characters of the State; 4. Experiment and dwgmnent of teaching skills of the languages and
characters of the State; 5. Decision of the urificaof Chinese and foreign translation pronunoiati
standard; 6. Training the promotion personnel ofniain education; 7. Design, enforcement, and
inspection of the language education for the illite and oversea compatriots; 8. Design of enfoecéof
language education in the frontier areas; 9. G#lhients regarding language education.

WO o, BFFAAL THRTVRFRGFLE §ERE, 2 TRTINEAKTHET L

Guominjiaoyu Fudaoyanjiu Wenyuanhui fGontinuing to Review on Abolishment of the Orgahaw of
the Mandarin Promotion Council and the Organic Lafvthe National Education Consulting and
Researching Council], 62:53AAYUAN GONGBAO [Gazette of the Legislative Yuan] 22-3 (Jul. 1873)
(Taiwan).
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Table 6-3: Mandarin Promotion Organizations in Taiwan

Level Central Government Taiwan Province/ Special County/City
Year Municipality
1945 Mandarin Promotion MPC, Taiwan Provincial
Council (MPC), Ministry | Administration Executive
of Education Office®!
Chief Executive Order
1947 NLPC Fujian-Taiwan MPC, Taiwan Province
District Office®® Government®
Without statutory org. law| Without statutory orgwl
1948 MPC of Each County/ City

Without statutory org. law

1951 Mandarin Education

Council, Social Education
Promotion Council, MOE
Without statutory org. law

1955 Mandarin Education
Consultative Board, MOE
Without statutory org. law

1959 MPC, Department of Educatio
Taiwan Province Governmefit
(till December)

Without statutory org. law

-

1960 MPC, Education
Bureau/Division of Each
County/ City

Without statutory org. law

1967 MPC, Taiwan Province MPC of Each County/
City565

51 A Taiwan Provincial Administrative Executive Ofi©rder set up the Taiwan Provincial Mandarin
Promotion Council and recruited Wei Chien-Go#gif ## ) as committee member in 194&. % {7 5c &

T o%KT A £%- # k2 %7 EDUCATION OFFICE OF THETAIWAN PROVINCIAL ADMINISTRATIVE
EXECUTIVE OFFICE, TAIWAN Y INIANLAI ZHI JAOYU [EDUCATION IN ONE YEAR IN TAIWAN] 97 (1946)
(Taiwan).

¥ T IRFRGLR L BT Jaule 5 4542 (1952) Jiaoyubu Guoyu Tuixing Weiyuanhui Mintai
Banshichu Zuzhiguecerji@rganic Regulation of the Min Tai Office of the M@arin Promotion Council of
the Ministry of Education] (abolished Jul. 1952g{i@an).

03 4y FREA (2w )4 A F % 4865%L(1955) Taiwan Province Government Order (44) Furenb
Zi N0.4865 (May 21, 1955)n 44:Xia TAIWAN PROVINCE GOVERNMENT GAZETTE 447-84 (May 23, 1955)
(Taiwan).

Rl - X FRrER T RREF LR § 24 Taiwan Shengzhengfu Jiaoyuting Guoyu Tuixing
Weiyuanhui Zuzhigueceng [Organic Regulation of #andarin Promotion Council of the Education
Office of the Taiwan Province] (abolished Sep. 1959) (Taiwan); 4 # 4 54 (= M)A [F 3 %
68644%:(1959) Taiwan Province Government Order (48) FuiremZi No.68644 (Sep. 12, 1959); Taiwan
Province Government, 48:QiuAWAN PROVINCE GOVERNMENT GAZETTE 764, 775 (Sep. 15, 1959)
(Taiwan); Taiwan Province Government, 48:DongWAN PROVINCE GOVERNMENT GAZETTE 854 (Dec.
23, 1959) (Taiwan).

5 Frcpad (7 2 )% 3 ¥ e 1w ~5.2 (1967) Executive Yuan Order T6) Jaio Zi No.4548 (1967)
(citing (Taiwan) Province Government Order (56) i&ojZi No.18211 regarding the Fourth Meeting
Decisions of the National Assembly: Resumption aindarin Promotion Councils at Various Levels of
Taiwan Province) (Mar. 17, 1967) (Taiwank 8 4 sc/ir4 (Z = )frR#FF 5z 4 - » = 5.(1967)
Taiwan Province Government Order (56) Fujiaoyu Z0.49164 (Jul. 7, 1967), 56:Qiu:9AIWAN
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(Table 6-3 continued)

(1967) Without statutory org. law Without statytarg. law
1969 Establish MPC, Taipei City
(municipality)
Without statutory org. law
1972 %' Division, Department of 3 Branch, Education
Education Bureau/ Division
Part of Department Education Part of Educ. Bureau/
Division
1973 Mandarin Promotion Direction | Mandarin Promotion
Council, Taiwan Province Direction Council of Each
Governmert® County/ City®’
Without statutory org. law Without statutory orgwl
1979 Mandarin Language and
Literature Education
Promotion Councif®
Without statutory org. law
1981 Resume the MPC, MOE
2000 Name Changed to the
National Languages
Promotion Committee

In sum, the MPC became the only statutory administrative orggarding
language affairs with explicit authority under the 1947 Constitusgstem, but its

function was limited because the MPC of Taiwan Province overlappgbdwost of the

PROVINCE GOVERNMENT GAZETTE 5 (Jul. 11, 1967) (Taiwan); “The Mandarin PromatiGouncils at the
level of city and county is a subordinate orgameathan an internal unit of city or county goveamnt)”
58:Qiu:39 TAIWAN PROVINCE GOVERNMENT GAZETTE 5 (Aug. 14, 1969),% # 4 sc/ir4 (7 = )i - F

% 7 = = 7 (O%.(1968) Taiwan Province Government Order (57) FucZiyNo.53350 (Jul. 25, 1968),
57:Qiu:28 TAIWAN PROVINCE GOVERNMENT GAZETTE 7 (Aug. 1, 1968) (Taiwan).

% The Organic Regulation of the Mandarin Promotidgre€tion Council of the Taiwan Province and its
City or County was revised as the Organic Regutadibthe Mandarin Promotion Direction Council oéth
Taiwan Province and the Organic Regulation of ttendarin Promotion Direction Council of Each City or
County of the Taiwan Provincef # % % v B (= = )% I F % - = = = ~ 5 Department of
Education, Taiwan Province Notice (62) Fujiaowu Kip.17778, 62:Chun:53 AIWAN PROVINCE
GOVERNMENT GAZETTE 6-7 (Mar. 7, 1973). The Council was dissolved Q0@ 4 4 4 s fi+4 (4 I )+

72 = F % 0951800098A¢:.(2006) Taiwan Province Government Order (95) FufsieNo0.0951800098A
(Dec. 12, 2006) (Taiwan).

57 As for the Explanation of the Position and Payd@raf the Mandarin Promotion Direction Councils at
the Level of City or County, Mandarin promotion p@nnel are paid according to the pay grade of a
elementary or junior high school teacher and sbhaltransferred to the third division of the Buresu
Education. The expenditure is on the Mandarin PtamdBudget of each city or county governmer.
A RY R (» I)kI F % 51410%.(1976) Department of Education, Taiwan Provincei¢¢o(65)
Fujiaowu Zi N0.51410, 65:Qiu:23ATWAN PROVINCE GOVERNMENT GAZETTE 4 (Jul. 27, 1976).

%% Mandarin Language and Literature Education Promofmuncil @+ 8B < %7 @it L f §)
was established on April 24, 1979. | could not fitelorganization law in the Gazette of the Minsibf
Education. So, it might be a ‘black orgar® = 4 47§ ~ &, B § NATIONAL TAWAN NORMAL
UNIVERSITY, KUO Y IN SHUE [Mandarin Chinese Phonetics] 53"(&d., 2008).
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same territory after the central government moved to TaiWanThe area that the MPC
of MOE could control was limited to Taiwan Province, some islandaupén Province,
and part of the Spratly Islands. The function of the central goverrsnkIPC was

replaced by the Mandarin Education Coundil# & v # % ¢ ) (1951-1955), the
Mandarin Education Consultative Boargk § #% ®% % v # % € &) (1955-1981), and

the MPCs at province and county/city levétsHowever, the Council, the Board, and
local MPCs all lacked organic law to act legally, as T&®&shows. The irony was thus
that the organization with statutory organic law did not function,enisl function was
carried out by other organizations that lacked statutory organic law autlooriza
For a long period, the MPC was an internal advisory unit of theeMUhe

National Language Promotion Committee (NLPC) succeeded @, inlamore of an
advisory than enforcement role: decisions made by the NLPCimptemented by other
units of the MOE and were not automatically enforcealeNLPC officials were
temporarily transferred to other units of the MOE. FurthermoreNtleC did not have
its own budget or an annual budget projé&t. They could thus not even conduct
vernacular languages proficiency tests, which were insteadbyebther MOE units or

even the Legislative Yuati® The real function of the NLPC was limited to language

*% The Mandarin Promotion Direction Council of theWWan Province was officially dissolved in 2006.

£ 84 Foir 4 2 = F % 0951800098A61.(2006) Taiwan Province Government Order Fufaer Zi
N0.0951800098A (Dec. 12, 2006) (Taiwan).

"0 The end date of the Mandarin Education Consukagard is inferred according to the establishment
date of the Mandarin Promotion Council becausédtier was assumed by the central government ty car
out Mandarin promotion affairs.

"1 Interview with Interviewee 101409G, previous gawaent officer, in Taipei, Taiwan (Oct. 14, 2009).
2 4 L4 ERY A FoRrgT % E =55 8 % Jiaoyubu DanweiThe Budget Project of the Ministry of
Education],in JusHIJIU NIANDU ZHONGYANGZHENGFU Y USUANSHU [the General Budget Project of the
Central Government of the 99vear of the Republic of China (Taiwan)] 102-254i¥ei: Directorate
General of Budget, Accounting and Statistics, Exigeuyuan 2009) (Taiwan).

°3 |egislators Hong Xiao-Zhu¥ % 41) and Zhang Shuo-Wer#f < ) proposed to delete nearly all the
budget of Taiwanese Min-nan [Holo] Testing and JaftNTD 2 million (About US$ 60,000): ;2 2 % 7
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standardization: language acquisition planning and language statusglaffairs were
de facto beyond its authority.

The legitimacy of language affairs is even more debatathe the perspective of
‘active law’. According to the Constitution, Articles 22 and 23 esthlihe “principle of

statutory reservation”;£ = i%§ /& B|): affairs involved in civil rights and freedoms

guaranteed by the Constitution must be regulated or authorizedtbtegpassed by the
Legislative Yuarr’* That is to say, administrative regulations or orders involvedvih c
rights are unconstitutional if they are not authorized by thgislaive Yuan>™®
Nevertheless, language had not been covered by the protection lofigtits in the
constitutional tradition for decades. As | have argued previouslyndkien-building
approach trumped civil rights and constitutionality concerns during nidgonal
movement period’®

Despite the lack of explicit authority, the Ministry of Educatideclared

Mandarin Promotion Measures®(:5 42 7 #%;2 ) in 1973%7 The 1973 Mandarin

Promotion Measures recruited Mandarin promotion committee memirgramotion
personnel, held Mandarin competitions, and encouraged the use of the ¥ ghdeuetic

~

symbols (F # %%, zhu yin fu hap (Article 6 to 13) In fact, many of the positions that

v 2 € R BT €3k (98.01.09) The Consultative Conference Among Psirin the ¥ Meeting
Period of the Legislative Yuan of th& Bession (Jan. 09, 2009), 9&BZzETTE OF THELEGISLATIVE Y UAN
156 (Feb. 2, 2009) (Taiwan).
S Prp k2 T 6 R f#R 443%.(1997) SFAYUAN DAFAGUAN Hulyl JESHI [Interpretation of the Grand
::’J%stices, Judicial Yuan] No. 443 (Dec. 26, 1994i\an).

id.
" For further detailed informationg # H, 4 #8317 S A R 53E 2 4 £ 2352 25 % Hsin-Yang Wu,
The Formation and Evolution of the Language Lawd Ragulations of the Modern States in Taiwan (June
2004) 115-27 (unpublished LL.M. Thesis, Nat’l Taiwbniv.)(on file with Law Library, Nat'l Taiwan
Univ.).
TRE TR, KT )4 £ F % - 4 v 2 B4 (1973) Guoyu Tuixing Banfa [Mandarin
Promotion Measures], Ministry of Education Orde2)(@aisan Zi N0.1946, (Jan. 21, 1978p¢lishedFeb.
12, 2003) (Taiwan).
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the measures mentioned overlapped with other existing organizationgheudandarin
promotion councils at various governmental levels and the Mandarin Emlu€auncil.
Moreover, Mandarin phonetic symbols courses were begun decades dah the
enforcement of the Measures. The 1973 Mandarin Promotion Measuresiavarere
than symbolic during the national language movement period.

The national language movement was not based on systematic legalgm®vi
Schiffman describes language planning and language policy in Fesmogthologies
because the ancient and explicit monolingual policy was based twang $elief that
certain legal provisions regarding use of French existed, whiteality they did not’®
Schiffman provides an example that the Barére Decleedécret Barerg which
regulated non-standard forms of French, was actually much nalagrweaker than
depicted, and it never took efféét. However, it is a mystery that ordinary people and
even scholars believe in something that never happened in the name Bdréne
Decree®® The national language promotion movement and Mandarin Promotion
Measures are objects of faith in the same way.

Although the 2003 abolition of the Mandarin Promotion Measures resolved the
conflict of the principle of statutory reservatit}, the decision hardly changed the
practice of language planning affairs. The MOE still hak duthority over the tasks
mentioned in the Measures through its organic law. The abolition wes ansymbolic

than a substantial change.

>"8 Schiffman,supranote 545, at 117.

>9d. at 118.

%0 |d. at 118

Blyrs v 5 %% % 0920001950344 £ (2003) Ministry of Education Order Taisan Zi No.089219503A
(Feb. 22, 2003) (Taiwan).
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6.3 EXAMINING THE CURRENT SYSTEM

A widespread belief regarding language affairs is that the $tefus of Mandarin
and the increase of the Mandarin-speaking population were enhanced hgtitnal
language movement and its exclusive measures. So, after tlmmahaanguage
movement officially ended due to the multiculturalism declaratf the Constitution,
and when no statutes or regulations excluded the use of othentpy] it is logical to
assume that languages in Taiwan would reach an equal status. Howeker,general
belief supported by empirical evidence? By borrowing Hornbergerisctate of
language planning and Kloss’s analysis of language sttusanalyze in the following

sections the current legal system of language in Taiwan.

6.3.1CORPUSPLANNING CHANGES

Obviously, the success of the National Language Movement couldiygbtely
on the MPC of the MOE. From 1945 to 1981, the central MPC had not functioned
normally for more than 30 years. The central government’s Mi3@nted in Taiwan in

1981 with the climax of the National Language Movemé&htrhe MPC further changed

*82 Hornberger incorporates the work of Haugen (19&3)oper (1989), Furguson (1968), Hornberger
(1994), Kloss (1968), Nahir (1984), Neustupny (197Rabin (1971), and Stewart (1968). Nancy H.
Hornberger Frameworks and models in Language Policy and Plagnin An Introduction to Language
Policy 29-30 (Thomas Ricento ed., Blackwell Pubihigh?2006).

*% The task of standardization fell to the Mandarituation Council €3 # ¥ # % ¢ ) (1951-1955) and
the Mandarin Education Consultative Boa#d { % B3 & 5 # % € %) (1955-1981) before 1981. The
Mandarin Education Consultative Board replacedstawtory Mandarin Promotion Council of the

Ministry of Education to decide the standard pramation and characters. So, the end date of the
Mandarin Education Consultative Board is inferredaading to the date when the Mandarin Promotion
Council was assumed. In addition, the Nationalituigt of Compilation and Translation (NICT = %

4, guoli bienyiguah played an important role of Mandarin standardirain Taiwan. Based on the 1947
National Institute of Compilation and Translatiorg@nization Act, the NICT published the standard
textbooks of junior high school and elementary stifimm 1968 to 1996. A 1989 report states that the
NICT edited and published 46 million textbooks aiwg 94 subjects to 3,500 schools each year. Chines
literature, civics education, history, and geogsaplere the main four subjects published by the NICT
according to the 1952 Course Standards under th@ EfBucation Enforcement Outline for Suppression of
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its name from the Mandarin Promotion Council to Metional Languages Promotion
Committeein 2000%** The NLPC further expanded its organization to include Holo,
Hakka, and indigenous languages.

According to the Organic Act of the Mandarin Promotion Council oiMh@stry
of Education, Article 1, the council’s jobs theoretically includedrnes regarding
language education, but the function of the NLPC is specificafhyted to the
formulation, editing, data collection, and unification of languageschadacters of the
State due to its lack of enforcement capacity. Even though the Nid@€ great progress
in the field of corpus planning by editing dictionaries of various lagga and unifying
the Romanized spelling systems in the last det&denguage standardization (corpus
planning) was the only -- and nearly the last -- achievement dfitfeC because of its

restricted organic law authority.

the Communist Rebellion and Nation-Buildirg §* 2= W4 v ¥ *¥ % £ ). The NICT cooperated with the
MPC of the Taiwan Province to recruit writers angerts writing standard and the only version of the
Mandarin textbooks. In 1967, the NICT proclaimed t®ften Used Characters for Elementary Schools”
(R % - 8 % * 3) containing 4,864 Chinese characters as the pmiaion and glyph standard which was
learned by every pupil before the resumed MPC @MI®OE formulated the “Often Used Characters
Standard Table” containing 4,808 characters in 1982 = %, 4 %3 % RF4& (7 T4 £ 5%(T)

CHANG BO-YU ET AL., TAIWAN DIQU GUOYU TUIXING ZILIAO HuiBIAN (XIA) [Information and Materials of
the National Language Movement in Taiwan (2nd h&8®)L (Chang Bo-Yu ed., Taipei: Dept. of Educ.,
Taiwan Province Government 1989) (Taiwany;=: % :F4 2 5 i% &) (1947) Guoli Bianyiguan
Zuzhitiaoli [The Organic Law of the National Insitie of Compilation and Translation] (May 29, 1947);
MRASS, R E L E v E2 v pE Chen Mu-Chenglaiwan Diqu jiaokeshu Fazhan De Huigu
Yu QianzharjReview and Envision of the Development of Textk®m Taiwan District] 5available at
http://www.trd.org.tw/(last visited May 5, 2010)(citing} 73, 2% B & = Sz 7 i 55, 30 L R
0 g 3 Zen Ji-QunWoguo Guoli Bianyiguan Zhi Gongneng Tanfabe Functions of the
National Institute of Compilation and Translatioim] GEGUO JAOKESHU B131AO Y ANJIO [Comparison of
Textbooks of Various Countries] 105-37 (Chinese @arative Education Society ed., Taipei: Taiwan
Book Store 1989) (Taiwan))x v #%% § ¥ % = = = - 5.3' £ (1950) Ministry of Education Order Taipu
ZiN0.3361 (June 15, 1950k R, mF ALt 2 g F -1 B RE AL 5 b, ;“ R e A
Lin Guo-Liang,Bianshen Jiaokeyongshu De Gushi: Yi Xiaoxue Guowmdeg The Story of Compilation
and Review of Textbooks: Elementary School Mand&auarse as An Example], 14:ANONAL

INSTITUTE FORCOMPILATION AND TRANSLATION NEWSBULLETIN 23-32 (Jul. 2001).

84 For detailed information, NLPC Websitetp://www.edu.tw/mandr{last visited May 5, 2010).

*%5 For detailed information, NLPC Websitettp://www.edu.tw/mandrflast visited May 5, 2010).
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6.3.2ACQUISITION PLANNING REFORM

When language planning is directed towards increasing a languaggs, it falls
within the rubric of status planning® But when it is directed toward increasing the
number of users, then a separate analytic category for the dbdasguage planning,
called acquisition planning, is at issté.

Of the language planning reforms after 1997, vernacular languagetieduca
based on “Mandarin Plus,” is still underw®y. Vernacular language education started in
the counties governed by DPP mayors in 1380rhe Minister of Education, Kuo,
officially declared that he would start Mandarin Plus (Mandarin and other ntotiguies)
in 1993, and the MOE helped to edit mother tongue education materials candepr
teacher training courses in 1998. Each mother tongue was assigned to one or two
counties for editing course materials, and the materiale wem distributed to other
counties for coursework® From 1997 to 1999, the MOE carried out a two-stage
revision of the education standards to propose a new national curriguideline. The

MOE added one hour per week of “Vernacular Education Activitig®? (4 & /= #) to

the curriculum of third to sixth graders at local county goventtmediscretion in

1998292

*% For detailed information, NLPC Websitetp://www.edu.tw/mandr{last visited May 5, 2010).

87 ROBERTL. COOPER LANGUAGE PLANNING AND SOCIAL CHANGE 33 (Cambridge Univ. Press 1989).
% SeeMandy Scott & Hak-khiam TiurVlandarin-Only to Mandarin-Pluss LANGUAGE PoL’Y 53
(Spring 2007); As for the concept of Mandarin RIM®), seeJames Crawfordssues in U.S. Language
Policy- English Plughttp://ourworld.compuserve.com/homepages/JWCRAWF@R@plus.htm (1997
(last visited May 20, 2008).

9 b, F AT REYE T, RH2ZFT —URREET FEE Y %5 6] Chin-Hui Hsu,
Preservation of Taiwan Hakka “Linguistic Rights”:rAsearch using the National Language Development
Bill 40 (2008) (Master Thesis, Central Univ.) (dle fwith Central Univ.).

%% |d. at 40.

% |d. at 40.

%2 |d. at 40.
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Since the 2001 implementation of a Nine-Year Temporary Integratecc@um
Outline for Primary and Junior High School8] & ¢ -] & 4 & - 3 #7 {7 3A2% & ) by
the MOE, all primary school children in Taiwan have been requiretldy sit least one
local language at schodf Under this CurriculumMandarin pluslocal languages and
English comprise the ‘language subject ar&4.Vernacular language classes are known
officially as ‘local (or vernacular) language educatiofi® £ :Z = %5, xiangtu yuyan
jlaoyu) and are generally referred to as ‘mother tongue educatior #t5, muyu
jiaoyu) in public discussiort>

The detailed Mandarin Plus measures are as foltdWws:

Table 6-4: Mandarin Plus Measures

Measures Detailed Measure: Annotation

All primary school children i
Taiwan are required to study at
least one local language at sch
The Kaohsiung City govnment
encourages staff, faculty, and
students to speak mother tongue

Compulsory vernacular
language education

Taiwan Mother Tongue

)

Mother Tongue/ Day in junior high schools, primary
Vernacular schools, and kindergarte
Language/ Local Mother tongue and Mandar
language - . bilingual education is conducted in
Education Bilingual education two primary schools in Tainan

County

Social studies classes, fine art ¢
humanities, music, performing arts
and games are encouraged to use
local languages under the new
9-year curriculum.

Language integration
courses

93 Scott & Tiun,supranote 588, at 60.

4 1d. at 60 (Spring 2007) (citing Robert Kaplan & RiohaBaldauf, Jr, BNGUAGE AND
LANGUAGE-IN-EDUCATION PLANNING IN THE PACIFIC BASIN 59 (Boston: Kluwer academic publishers
2003)).

%% |d. at 60.

%% Sedd. at 59-65.
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(Table 6-4 continued)

Language teacher
certification and
training courses

Language teacher
certificate

Grade 1 to grade 4 requir

3,000 mother tongue teachers.

7,400 candidates took
certification tests.

Before taking the training
courses, the candidates who
passed the tests could work &
supplementary teacher

Training courses

36 or 72 hours of teach
training courses.

The courses consist of local
language teaching, local
language ability, and languag
teaching professional training
15 required courses and 8
elective courses. Each courseg
lasts 3 to 8 hours.

The MOE encourages
universities to establish Taiwa
language and literature
departments or graduate
programs to provide enough
teachers

D

n

Mandarin Plus is a series of administrative ordinances decéar@enforced by

the MOE, and the 2001 Temporary Integrated Curriculum was replgce 2003 and

2008 Integrated Curriculum Outling¥. The source of law for these ordinances can be

traced back to the Organic Law of the MOE T ¥ %k ); the Ministry thus had the

authority to add or cancel vernacular language cowrd®ut statutory limitation. To

add vernacular language courses, it used as a basis Additiona¢ AQiof the 1997

Constitution. If it cancelled all vernacular language coursegeng could not request

that such courses be reinstated due to the practice and traditiceducktion

administration -- the Ministry of Education decides.

¥ 4 & - F %429 % £ % Ministry of Education,Jiunianyiguan Kecheng Shishi Yaodfdine
Enforcement Guideline of the Integrated Curricul@utlines] (2011),
http://www.edu.tw/eje/content.aspx?site_content 1&326(last visited May 5, 2012).
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Furthermore, according to the 2008 Integrated Curriculum Outlineatiggidge
sphere made up 20 to 30 percent of all curriculum hS8r$hat is to say, languages
shared the total hours of language learning per week, and vemlangaage education
was limited to one hour per week. Table 6-5 shows weekly landaagging hours?®
Although the name of the MPC changed, schools did not make much tirerri@cular
languages education. According to the MOE’s course outlines, MaraladirEnglish,
required courses, consume more hours than any other languagelaBffuaiges are just

“required optional courses” or “optional course¥®

Table 6-5: Course Credits of Language Sphere per Week

Item Total Language Mandarin English Vernacular
Year Credits Sphere Languages
1 Year 22-24 4-6 3-4 0-3 1
2" Year 22-24 4-6 3-4 0-3 1
3% Year 28-31 5-7 3-5 1-4 1
4" Year 28-31 5-7 3-5 1-4 1
5" Year 30-33 6-8 4-6 1-4 1
6" Year 30-33 6-8 4-6 1-4 1
7" Year 32-34 6-8 5 4 0-1
8" Year 32-34 6-8 5 4 0-1
9" Year 33-35 6-9 5 4 0-1
Credits 257-279 48-67 35-45 16-34 6-9
Toal g 952.10,044 1,728-2,412| 1,260-1,620 576-1224  216-324
Classe®
% 1d.

90, A A BFCRR T R, 3R % % £733P Bureau of Education, Taipei County
GovernmentHuohua Kecheng Shiyan Fangan Yewu Shuofidoginess Presentation the Experimental
Plan of the Active Curriculumjyww.tpc.gov.tw/web66/_file/2052/ABdownload/12728@0825file.ppt
(2010) (last visited May 5, 2010y 4+, R/ ®F PFdc A 7 %4 # Central News Agencyzuoxiao
Yingyu Shishu Beshi Nijiakfiaipei City Plans to Increase English Class Hpurs
http://www.gov.tw/NewsCenter/Pages/detail.aspx?pa&00427cfp0261.asApr. 27, 2010)(last
visited May 5, 2010);iv s g # B T4 B ¢, 2 WA &35 4 2R3+ F (2009) The Research,
Development and Evaluation Commission (RDEC) oftRecutive YuanTisheng Guoren Yingyuli
Jianshe JihugPlan for Enhancing National English Proficien¢$gpt. 23, 2009),
http://www.rdec.gov.tw/ct.asp?xltem=4160289&ctNodi2232&mp=10((last visited May 5, 2012). The
actual situation varies in specific schools.

000 4 & - 3429 % £ B Ministry of Educationsupranote 597.

691 Each credit means 45 minutes per week.

92" An academic year has 2 semesters, and each sewe@st@ins 18 weeks.
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Even though local languages other than Mandarin can be put on the school
curriculum, their limited course hours reveal their inessentetustand necessarily
oversimplified content®® The fact that vernacular languages are not tested in high
school or college entrance exams declares the minimal wbigihteducation carries in a

utilitarian society.

The system not only accords less privilege to people whose niotiggres are
not Mandarin, making it harder for them to transmit their cultdihesugh their local
languages in the public schools, but it is also an example of hayotleenment does not
meet its obligation. The government’s indifference is far fromdbal proclaimed by the
UN Committee on Economic, Social and Cultural Rights, despitabligation to adopt
measures andpare no effortto ensure that educational programs for minorities and

indigenous groups are conducted on or in local languf4ges.

6.3.3LANGUAGE STATUS PLANNING CHANGES

Language status is the position or standing of a language comjoater
language$® Status planning refers to changes in the systems of speahammes in a

language’s functions, language use, use of language, and organizai@oramunity’s

93 |nterview with Interview 032310S, scholar, in Taig, Taiwan (Mar. 23, 2010); Interview with
Interviewee 032010T, local language teacher, ituhgi, Taiwan (Mar. 20, 2010). It is a great reskarc
project to compare the content of the courses thighLR language proficiency scale or the language
levels of the Common European Framework of Refex¢@&F) to have an exact comparison result, but
this dissertation takes the content of the intevgieonducted in the field research as the sourdegoribe
the insufficient content of the local language sesrbecause the situation is empirically obvious.

94 UN Committee on Economic, Social and Cultural REgICESCR), General Comment 21: The Right of
Everyone to Take Part in Cultural Life (Sep. 2009)27&32, E/C.12/GC/21 (Dec. 21, 2009); Human
Rights Committee, General Comment 23, Article 2TtifEh session, 1994), 111, 5&6, U.N. Doc.
CCPR/C/21/Rev.1/Add.5 (1994), U.N. Doc. HRI/GEN/&6 at 158 (2003). | believe that the wording
“obligation” of this General Comment confirms thetyl of government to carry out the Covenant advie
SeeMAR Y ANN GELNDON, RIGHTS TALK - THE IMPROVERISHMENT OFPOLITICAL DISCOURSE93 (The Free
Press 1991).

%5 John Edwardsl.anguage, Prestige, and Stigmia CONTACT LINGUISTICS 703-8 (Hans Goebel et al
eds., Walter de Gruyter 1996).
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language resourcé% According to Cooper, the definition also implies or refers to what
Gorman and Rubin calanguage allocation Gorman defines language allocation as
authoritative decisions to maintain, extend, or restrict the rahgses (functional range)
of a language in particular settin. A language acquires status according to four major
variables: (1) the language’s origin, (2) its stage of develapn{8) its judicial status,

and (4) its vitality/numerical strengtf® Each variable is discussed below.

6.3.3.1 Language Origin

The origin of a language means whether a given language genulis or

imported to a speech communifyy. After the National Language Movemenst {5 i&

Guo yu yun dong the nation-building approach was supported by the government for
decades. Mandarin was taught in school and tested in every impotémnination. It
constituted an important political goal to increase use of thisutageg and make the
imported language be an exclusive one. In addition, because thatpgecef children
going to school exceeded 93% after 1956, and has been higher than 99%0gf¢é

the national language population has been increasing. Accordingfies$or Huang,

6% CooPER supranote 587, at 32.

97 |d. at 32 (citing Thomas P. Gorman, Language Allocaémd Language Planning in a Developing
Action, in LANGUAGE PLANNING: CURRENT ISSUES ANDRESEARCH 73 (Joan Rubin & Roger Shuy eds.,
Georgetown Univ. Press 1973)).

%% Heinz Kloss,Notes concerning a language-nation typoloigyLANGUAGE PROBLEMS OFDEVELOPING
NATIONS 70 (Joshua Fishman, Charles Ferguson & Jyotirifigia. Gupta eds., John Wiley and Sons
1968).

899 Even though a nation-state means that a statenindted by a single ethnic group, the group may or
may not form a considerable majority (exceedingp@écent) of the citizenry. To be called @xoglossic
nation-state, the entity must make use of one iteddanguagdd. at 69-85.

610 seeGovernment Information Office, Republic of ChinBaiwan), Taiwan’s Educational Development
and Present Situatigravailable at http://www.gio.gov.tw/info/taiwan-story/educatiofr@me/frame3.htm
(last visited Apr. 15, 2006).




Shuan-Fan’s research, about 82.5% of the Taiwanese people could/spekskin in the

early 1990
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Table 6-6: Language Origin and the Official Language

Nation-state
Classification

Monolingual Nation-state
(One national official
language

Multilingual Nation -state
(Two or more national
official languages

Endoglossic
(Indigenous

After the 1997 Multicultura
Declaration of Constitutior

Not Applicable in Taiwan

Exoglossic Imported

Mandarin movement perio

Not Apglicable in Taiwal

Mandarin is not just an imported language, but a common languages.that i
reality, people’s new mother tongue. A linguistic environmentmlasd as aliglossia
situation persists, with Mandarin fulfilling the formal and wntfenctions and Southern
Min [Holo] fulfilling oral communication function&'? Nevertheless, a 2005 research
study conducted in the town of Taitung County indicates that Mandasnchosen by
parents to be the family language in 89.4% of Hakka families, 86.4Ctolof families,
and 94.0% of indigenous peoples’ familfé%.In addition, a national census indicates

that 95.4% of Hakka families adopted Mandarin as their family landitage.

F e, F ARG ERHELH T L HF T ALE £ L HUANG SHUAN-FAN, YUYAN SHEHUI YU
ZUQUNYISHI: TAIWAN YUYAN SHEHUIXUE DE YANJIU [Language, Society, and Ethnic Identity: A Study o
Taiwanese Lingual Sociology] 444 (Taipei: Crane3)9@ aiwan).

®12 Florian CoulmasThe Far Eastin HANDBOOK OF LANGUAGE AND ETHNIC IDENTITY 404 (Joshua A.
Fishman ed., Oxford Univ. Press 2001).

O SR, W B e PRRE S A hE B RESCR, YRR B TS A R, #
##3t ¢ Tiun Hak-khiam,Cong Danshu Dao Fushu De Guoyu: Duoyuanhua De Taiaioyu
Zhengce[National Language from Monolism to Pluralism: Rllistic National Language Policy of
Taiwan],in CONG " GuoYU ZHENGCE ; DAO " DUOYUAN WENHUA ZHENGCE ; XUESHUY ANTAOHUI [The
2007 Academic Symposium of "from National Langu&gdicy to Multicultural Policy"] 2 (Apr. 28, 2007)
(Taiwan).

MriEBRARE, L4 EI- FEIALT R v A#FT N 47§ COUNCIL OFHAKKA AFFARS,
JUSHIJIUNIAN ZHI Y IBAINIAN QUANGUO KEJIA RENKOUJIZHU ZILIAO DIAOCHA Y ANJIU [A Research Study
of the Basic Data of the Population of the Hakkaptein the 99 to 100" years (of the ROC)] 90 (2011)
(Taiwan).
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The census shows that the National Language Movement has made Wandari
dominant in every aspect of language use. From an exoglossic Hat®rnes an
endoglossic nation-state, Taiwan's Mandarin’s status has ascéada higher level.
From the viewpoint of language origin, Mandarin’s language statissmaintained after

the 1997 declaration without significant changes.

6.3.3.2 Stage of Development

Stage of development represents the extent of language elaboratiocrease
language prestige and dominate in inter-lingual competitiomguiages evolve a formal
set of norms that define correct usaffé.Language development has six stages; a
comparison before and after the 1997 declaration folfdfvs.

Table 6-7: Developmental Stage of the Languages in Taiwan

Developmental Stage Before 1997 After 1997
1. Mature standard languag Mandarin (& even
English)

“Mandarin (& even English

2. Small-group standard
language

3. Archaic standard language

4. Young standard languagé  Holo, Hakka, IndigenoysHolo, Hakka, Indigenous

languages languages

615 Kloss, supranote 608, at 69-85.

®1%1d. at 69-85. (1) Mature standard language: It mehasa language is fully modernized and through
which all modern branches including the sciencesktanhnology may be taught at secondary-school and
college level institutions of learning. (2) Smatbgp standard language: Because of the smallnetg of
speech community it is doomed to remain forevetusled from broad domains of modern civilization) (3
Archaic standard language: Archaic standard languagwithin some pre-occidental and pre-industrial
civilization. Great poetry and deep-searching relig and philosophical treatises may have beerenrin

it, but it may as yet be unfit for the teachingmbdern biology or modern physics. (4) Young staddar
language: Young standard language means that adgadhas been standardized in very recent time, and
its remolding is still in the earliest stage. Itymbe used in writing for mass education (fundamnienta
education) and community development, as well asdiigious and for political indoctrination. Altiigh

it may be used in the first three primary gradethefpublic schools, most stages of advanced educate
reserved to some other language or languages. r{8jabdarized alphabetized language: A language, in
most instances, has been reduced to writing omlgmdy but the standardization of which has nothesn
accomplished. Its use in writing extends to prettych the same domains as that of the semi elaldorate
young standard languages. (6) Preliterate languagkmguage is never, or only at rare intervatediin
writing.
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(Table 6-7 continued)

5. Un-standardized
alphabetized language
6. Preliterate languages

Indigenous languages Indigenous languages

By applying the previous table to Taiwan’s languages, Mandarioulotedly
enjoys the development stage of a mature standard language. Holo kkeal &ta
interesting cases. Kloss mentioned that archaic standard lasgai@geestricted almost
exclusively to Asia,®'” but his analysis is not applicable in Taiwan. Since Holo and
Hakka have dialects and various writing styles without nationwide constandardS'®
the NLPC unified their Romanization standard. Indigenous languagght rbie
standardized through translated bibles, but most of them are ataties sif young
standard languages or un-standardized alphabetized languaga®ofdgenization and
functional expansion of the NLPC helped local languages otherMbadarin acquire
official standardization efforts. However, compared to Mandarin, ¢éémguages are on
a less-developed stage of standardization. The huge gap between Namihwther
languages is gradually being amended, but local languagedldes fibom achieving the

goal of equal status.

617 Kloss,supranote 608, at 84.

618 SeeAnnette Lu's (= % i) speech: “It is pathetic that Taiwanese peoplaeaispeak fluent Taiwanese
[Holo]. By the efforts made from various spherég, dark period of Taiwanese [Holo] has already gone
However, the problem that a word may have its phanét does not have an appropriate or applicable
character does exist. Furthermore, accents arformtlated. They need further efforts to resolve /%

< PP s RTRE F5 (Apr. 17, 2010) Center for Taiwanese Languagesii@éCTLT) Press Release,
Taiwanyuwen Ceyanzhongxin Jiefthie Opening Ceremony of the Center for Taiwanesgguages
Testing] (Apr. 17, 2010http://ctlt.twl.ncku.edu.tw/Chuliau/press/201004ihgtip.doc  (last visited May
5,2010); ¥ &4k, SFIFE S < SFE 2 PP w4, Central News Agencifaiyurenzheng Chengda
Taiyuwen Ceyanzhongxin Jiegdie Opening Ceremony of the Center for Taiwanemeguages Testing]
(Apr. 17, 2010)http://www.cna.com.tw/ShowNews/Detail.aspx?pNews2D£004170047 (last visited
May 5, 2010).
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6.3.3.3 Juridical Status

Juridical status means a language’s status as set byatiee I9oss explains that
juridical status meanstatutorystatus’>® but juridical status should be interpreted as the
whole legal system, including constitutional law, statutes, and athministrative
regulations and orders from the perspective of a legally validirioley. Even though
Mandarin did not belong to the indigenous languages group in the begirinirag the
exclusive language privileged by the State during the Nationafjussye Movement
Period and de facto enjoys the status of sole official language now.

Status planning of language in Taiwan was chiefly changed jugiciafl
abolishing language prohibition statutes and administrative regulafibesabolishment
measures promoted local non-national languages from prohibitemleated’ languages.
From the perspective of status planning, the current system faas effects. Like the
analysis of French by Schiffm&f’ the national language movement did not have a
corresponding legal basis.

Mandarin was designated as the national language by dettreethean through a
democratic process. In the beginning of the national language moventech Han
dialect should be chosen as the standard pronunciation evoked furious argbuotehis
issue was settled by the MOE with its advisory Nationahguage Unification
Preparatory Committeed{:% s— £ % ¢) in 1924%" Peking (Beijing) dialect was

chosen as the standard language because it

619 Kloss, supranote 608, at 69-85.
620 Schiffman,supranote 545, at 117-20.
2L s pwsm 7 L& k¢ REEFEH ¢ FANG, supranote 558, at 59-61.



214

“is used in a broader area, and its population is larger; it has
a profusion of literature works and adequate acquisition
texts, its phonemes are simple and consist of just twenty
one initial phonemes #* , sheng m)y sixteen ending

phonemesig# , yun my, and four tones so that it is easier

to study.”®*?

In order to calm debate over the issue of standardization, thseiatealso
included the entering tone~(#-, ru sheng of the Nanjing dialect to create a new
standard pronunciation systéfi.

Theoretically, the terms “national language”, “Peking dialeaty &Mandarin”
are not interchangeable, but they are customarily mixed irtiggd® The National
Government K = ¥ ) lead by KMT reaped the fruit of the previous governments’
national language movement after 1928. KMT's national language movement
succeeded the “Peking dialect with entering tone” sy§t&rnfluenced by the Japanese

experience of adaptingana (i~ %) syllables®®’ KMT further adopted Mandarin
phonetic symbols (MPSzhu yin fu hap:i§ # %.) as its standard phonograms in
1930%%

There is no specific statute proclaiming Mandarin as the natlangbage of

Taiwan. Thus, Mandarin is a de facto national language rather théan jare one.

622 Id.
623 Id.
624 Id.
625 Id.
626 Id

627 Japan promotelanafor people to spell and learn Chinese charactesji( ;# 3) and the measures
brought successful results.
628 s pwsm 7 L& k¢ REEFEH ¢ FANG, supranote 558, at 59-61.
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Nevertheless, Mandarin has been called the national languagdedades by the
government?® and the idea that the imported Mandarin should be a local languasge

over time implanted in people’s minds.

Table 6-8: Judicial Status of Language in Taiwan

Level | Juridical Status Content Named Language
Sole official National language: a symbol

1 | of national identity and quite | Mandarin
anguage

often an indigenous language
National official language: not

5 Joint official necessarily an indigenous
language language — called ‘language of
wider communication’ (LWC)
3 Regional official Usually indigenous
language
Lacks official status on a
Promoted national or regional level but ? nglish, Holo, Hakka, and

4 language promoted and sometimes use
by public authorities for

specific functions

Neither promoted nor

other languages

5 lToIerated proscribed; acknowledged but
anguage :
ignored
6 Proscribed Discouraged by official
language sanction or restriction

After 1997, drafts of the 2003 Language Equality Law, 2005 Hakka Language
Development Law, and 2003 & 2007 National Language Development Law attetopte
promote Holo, Hakka, and the indigenous peoples’ languages to a higherajustatus
under the DPP administration, but the drafts were all deferredodp@litical concerns.

The DPP administration revised the 2003 National Language Developgraentand

proposed it to the Legislative Yuan in 2007 during the second term of £Chen

629 g5 214 F(- )3 % 1000060859GE & (2011) Ministry of Education Notice Taiguo (Er) Zi
N0.1000060859C (Apr. 26, 2011).
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presidency>® The 2007 Draft does not indicate which language is categorized as
national language but states that “national languages refiee toatural languages used
by the ethnic groups in the State” in Article 2 to avoid disptites would arise by
conferring every natural language used in Taiwan the title idra languagé®* The
2007 Draft lays its legal basis on multiculturalism and the egquatitong ethnic groups,
but the draft does not actually officialize any language noulaég the procedure to

officially designate a language to change the status quo.

6.3.3.4 Vitality

Vitality, also called ‘numeral strength’, means the ratio, oced, of users of a
language to another variable, like the total populatfénkloss and Stewart both
distinguish six classes of statistical distribution. Howeveey tdraw the line between

classes at different percentad@s.

Table 6-9: Numeral Strength of Languages in Taiwan

Class Theory Kloss Stewart Languages
1% class 90%+ 75% Mandarin

2" class 70-89% 50% Holo

3% class 40-69% 25%

4" class 20-39% 10% Hakka (Stewart)
57 class 3-19% 5% Hakka (Kloss)
6" class Less than 3% Less than 5% Others

0% g 3373 4 B4 ¥ %(2007) Guojia Yuyan Fazhanfa Caddine Draft of the National Languages
Development Law] (May 25, 2007) (Taiwaa)ailable at

http://www.ey.gov.tw/ct.asp?xltem=29933&ctNode=2&8%=1 (last visited May 5, 2010).
631
Id.

632 Kloss, supra note 608, at 81-83; William Stewa$ociolinguistic Typology of Multilingualisnin

READINGS IN THESOCIOLOGY OFLANGUAGE (Joshua Fishman ed., Hague: Mouton Publishers 1968)
633
Id.
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Both Kloss’'s and Stewart’s statistical rank orders are rarlgitscales without
further explanation of the numeral lines; however, they serve tititdtec further
discussion. A deficiency in leveling by percentage is that peage cannot guarantee or
consequently lead to a language’s absolute vitality. Since lgagstatus is widely
understood as thgerceived relative valuef a certain language in a society’s linguistic
culture and communication markét, these six-level scales fairly indicate the relative
vitality differences among the named languages, including Mandéwoio, Hakka, and

the others.

6.4 THE DIRECTION OF FURTHER CHANGES

Mandarin Plus started a new age for language planning and poli€giwan.
However, the current system continues to maintain the languagesiiogustructure of
the Period of Political Tutelage: elementary and junior high sclavelsegulated by the
Ministry of Education and the local governments rather than by #tiemal Languages

Promotion Committee.

Chapter 5 described four international linguistic human rights princi@desqual
treatment with reasonable and objective criteria, (2) commuwechtnction protection,
(3) affirmative action, and (4) educational G8eTaiwan’s current system does not fully
comply with these principles. Ramcharan’s proposed national protesystem of
human rights -- including a constitutional dimension, legislative diraengudicial

dimension, institutional dimension and monitoring dimension -- is a solidtste for

%34 Thomas RicentoTheoretical Perspectives: An Overview AN INTRODUCTION TOLANGUAGE POLICY
5 (THOMAS RICENTO ed., Blackwell Publishing 2006).
635 SeeChapter 5.4 Conclusion.
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further analysi§®® Nevertheless, this dissertation does not intend to propose a modified
system. It focuses on the legal basis for comparing the sjatusnd the international
human rights standards. Therefore, its contribution is to point ouletfa basis for

further modification and research. Several possible argument(s) andbdif€ctollow.

First, unequal language status persists due to the gap in langaggisition
resources after Mandarin Plus started. The right to equalitynanddiscrimination is
proclaimed in UDHR Article 2, and the CCPR Human Rights CoremitGeneral
Comment No.18 and the Committee on Economic, Social and Cultural Rightrab
Comment No. 20 further define ‘direct discrimination’, ‘indireiscrimination’ and
‘systematic discriminatior’>’ According to the UN Committee on Economic, Social
and Cultural Rights General comment No. 20, systematic disctionnagainst some
groups is pervasive, persistent, and deeply entrenched in social belzandor
organizations, often involving unchallenged or indirect discrimination. Systemic
discrimination can be understood as legal rules, policies, praaicggedominant
cultural attitudes in either the public or private sector thadter relative disadvantages
for some groups, and privileges for other groliisFrom the perspectives of its

development stage, judicial status, and vitality, Mandarin stilinglahe highest status

63¢ BERTRAND G. RAMCHARAN, THE FUNDAMENTALS OF INTERNATIONAL HUMAN RIGHTS TREATY LAW
39-44 (2011).

837 Human Rights Committee, General Comment 18, Neoriination (Thirty-seventh session, 1989),
17, U.N. Doc. HRI/GEN/1/Rev.6 at 146 (2003); UN Guittee on Economic, Social and Cultural Rights
(CESCR), General comment 20, Non-discriminatioB@nomic, Social and Cultural Rights (art. 2, para.
2), 19 8, 10& 12, E/C.12/GC/20 (Jul. 2, 2009).

6% CESCR, General comment XZipranote 637, 112.
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among the vernacular languages, and local languages have suffetethasigs

discrimination since Mandarin Plus was adopt&d.

In addition, “minority” or “minorities” are not defined simply frominumerical or
proportional aspect, but also from the experiences of collectiverirdigation,
marginalization, or outright oppression at the hands of dominant communities that control
the workings of the nation-states within which they re&ffidn this sense, a group that
has relatively little power or representation relative to otjneups can be described as a
minority. Mandarin and even English are still privileged languagebeandgal system,
especially in the public education system, and other languageasirriegal status

minorities

Second, the Taiwanese government does not systematically exahetieer its
communicative function protection is sufficient. It does not surveywisgtg needs and
devotes almost all its resources to Mandarin and English. Thedetelrity of language
planning is not clearly held by a particular administrative mimgdion, and the task of
acquisition planning and corpus planning fall to the Ministry of EdwocatThe
government does not consider specific minority needs for communidatation or

culture preservation in its language planning and policy formatspecially, newly

839 A similar example was that Chinese literature t@aght in school in the Japanese colonial periatl, b
a few hours of Chinese literature in the curriculcoald hardly prove that the Japanese colonial
government promoted Chinese and made them eqgsehipol. The analogous situation just repeats as it
was in the 1920s when Taiwan was ruled by the Jggacolonial governmerieeHsin-Yang Wusupra
note 578, at 145-65. Furthermore, CESCR Generalnzmh21 says “States parties should pay particular
attention to the protection of the cultural ideasitof migrants, as well as their language”. CESG&qeral
Comment 21supranote 504, 134. In fact, the migrants’ languageduding Vietnamese, Thai, and
Indonesian language are in a worse position.

640 patrick Wolfe, Zvi Ben-Dor Benite & Kirsten RefginMinorities, in OXFORD ENCYCLOPEDIA OF THE
MODERNWORLD (Peter N. Stearns ed., Oxford Univ. Press 208&)ilable at
http://www.oxford-modernworld.com.offcampus.lib.vidrsgton.edu/entry?entry=t254.e1031 (st

visited May 6, 2010).
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arriving immigrants and migrant workers’ language barreas be resolved only on a

case-by-case basis.

Language planning and policy involve the distribution and allocation of resources.
The indifferent attitude of the Taiwanese government toward litigussiman rights,
especially the concept of non-discrimination, can be seen fromdhéhé it still lacks
official data on the exact language population for language planpngoses. The
language population and a unified language proficiency scaleaare datafor further
language planning, particularly language acquisition and use gfdge. In addition,
new immigrants must be included in both data collection and relevaoy parmation

according to the ICESCR General Comment No. 21:

“States parties should pay particular attention to the
protection of the cultural identities of migrants, as well as

their language®*

Third, contrary to the general concept that all language®gadlyf equal, if State
law does not enjoin using a certain language, a laissezffarket for languages is
surely not a fair market in Taiwan, and affirmative action isegsary. Based on the
definition of discrimination and the governmental obligation stipulated the
aforementioned linguistic human rights, affirmative action isveld to correct past
discriminatory conditions. The Human Rights Committee General ComNee 18 says

that:

“the principle of equality sometimes requires States parties

to take affirmative action in order to diminish or eliminate

641 CESCR, General Comment ZlLipranote 504, 134.
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conditions which cause or help to perpetuate discrimination
prohibited by the Covenant....as long as such action is
needed to correct discrimination in fact, it is a case of

legitimate differentiation under the Covenafft”

For example, monetary incentives for local vernacular languageiprafy might
be taken into consideration. Learning language sometimes neeglsainatives, such

as special benefits, promotion opportunities, and career planning.

After Taiwan was ceded from China to Japan in 1895, most Taiwahedents
attended private Chinese schools to learn classic Chineaadeethe Chinese imperial
examination was still open to Taiwanese pedpfeHowever, after the imperial
examination was abolished in 1906, the number of private Chinese schools yuddenl
dropped from 1,055 to 567 in 5 years, and an increasing number of Taiveamésets
chose to go to Japanese public schools even though primary education was not
compulsory before 194%% On the other hand, because the Japanese government
adopted measures to encourage the Japanese police to learn Ilggabésn including
special incentives, more than two thousand Japanese policemen di¢ocaidanguage
proficiency certificates in 19322 The preceding examples prove that the motives to

learn a language can be affected by institutional designs.

%42 HRC, General Comment 18ypranote 637, 110.

043 GEE 3, 4 #M F W EH ¢ ZHANG BUOYU, TAIWAN DIQU GUOYUYUNDONG SHILIAO [History
Materials of the National Language Movement inTaévan Area] 13 (1974) (Taiwan).

4 5 >, pHENEAE S 275 WuWenxingRijushidai Taiwan Shufang Zhi Yanjigerivate
Chinese Schools in the Japanese Ruling PeriodB TAOUGHT AND WORDS 284-5 (Sep. 1978) (Taiwan).
OO LR R R, £ AE AR R0 E 38 (7)) TAWAN SOTOKUFU KEIMUKYOKU [The Bureau of
Police Affairs of the Taiwan Governor-General OdficTAIWAN SOTOKUFU KEISATSUENKAKUSHI (GO)
[The History of Police of the Taiwan Governor-Galedffice (5)] 941 (1933) (Taiwan, Japan).
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Table 6-10: Local Language Proficiency of Japanese Policemen in 932

Rank anguage Holo | Hakka | Atayal | Bunon | Tsou | Amis | Paiwan| Tau | Total
Captain 130 5 8 1 0 1 1 0 146
Lieutenant 151 3 13 10 0 0 6 1 184
Sergeant 356 38 63 18 2 21 19 0 517
Patrolman, 1% 950 30 165 69 3 11 59 1 1,238
Patrolman, 29 | 4 1 72 40 4 7 7 0 135
Total 1,591 77 321 138 9 40 92 2 2,270

Fourth, the government should contribute more resources to local language
schools, such as ‘language ne&té’and should encourage local languages to be adopted
as teaching languages in classes. Table 6-5 shows that oneularrdass per week
reaches a total of 216 to 324 classes in the 9 years of eleynsch@ol and junior high
school. The quantity and intensity of the classes seem hardigienif to teach a
vernacular language to students. One class per week of vernangaage education,
and designating one day per year as Mother Tongue Day, cannottideignaeverse
language inequities in Taiwan. Statistics show that a natiggiéege loss is continuing to

escalate.

In 2004, 81.7% of Hakka people over 13 could understand the Hakka language,
but only 63.2% could speak °t® Holo suffered the same problems, and indigenous
languages faced more severe ones. Mandarin is chosen by mos$ patemtthe family
languagé®® Implementing Mandarin Plus remains the mandated structurengfidge

education and language use in schools. The government should therefezly actd

®%% 1d. at 941.

847 Language nest means a pre-school in which pesgléogal languages.

B EBERE, L2 EREBPERANEF R YRR A COUNCIL OF HAKKA AFFAIRS,
JuUSHISAN NIANDU TAIWAN KEJIA MINZHONG KEYU SHIYONG ZHUANGKUANG DIAOCHA YANJIU [A
Research Study of the Usage Circumstances of thkaHaanguage used by the Taiwanese Hakka People
in the 9% year (of the ROC)] 24 (2004) (Taiwan).

O SR, W B e PRRE S R h B RESCR, WAL R, B TS A R, #
#F2 3¢ ¢ Tiun, supranote 613, at 2.
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positively conduct educational programs on or in local languages. H®AR requires
the government to ensure that educational programs for minoritieadigenous groups
are
“‘conducted on or in their own language, taking into
consideration the wishes expressed by communities and in

the international human rights standards in this af&8.”

Moreover, by being adopted as a teaching language, a local ¢gngaa be
promoted in its language status and help students acquire dristgaage skills. This
kind of language adoption in class also fulfills the obligation seh for the UN

Committee on Economic, Social and Cultural Rights’ interpretation of the ICESCR

Finally, not only the Constitution should be followed, but also the Igtigui
human rights should be considered when dealing with language planningngo@de
policy. Most states in this world have multiple language groups, and wilevery state
adopts the same language policy, they share several common iaotexthabrmative
standards. From constitutional monolingualism to constitutional nmgjtiillism, Table
6-10 shows the difference among several countries.

Table 6-11: Language Law and Policy in Selected Countftes

Country Major Language Legislation

China The People’s Republic of China declares protection of minority

850 CESCR, General Comment Zlipranote 504, 1127&32; HRC, General Comments2franote 604,

191, 5&6.

%1 France, Germany, Japan, and the United Stateshaser because their legal systems were historically
transplanted to Taiwan. South Africa is chosen beeat has official diplomat relation with Taiwagfbre

its 1990s democratization and it has faced comigapplitical transform with Taiwan. China is chosen
because of its economic ties and political relaiorth Taiwan. This list can be further expandeuat, &
limited number of countries are selected here beahis list only represents the possibility of ywar
language legislation and policies.
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(Table 6-11 continued)

languages in its 1982 Constitution, Articles 4 and *P34Bilingual
education is carried out in minority aréas.

France France generally takes a monolingual attitude tovtsrthnguage
policy. The 1958 Constitution, Article 2 declares the language of the
Republic shall be Frenéi? and the 1994 Toubon Lav.di Toubor)
mandates the use of French in governmental units, subsidiaries, and

publications>>®

Germany The 1949 Basic Law declares that no one may be prejudizaciead
because of his sex, his parentage, his race, his language, his homeland
and origin, his faith or his religious or political opinich8.Even
though German is the de facto official language and the &erm

government generally takes an attitude toward germanization throug
the German languade’ Germany ratified the European Charter [for

Regional or Minority Languages (ECRML) on September 16, £90g.

Japan Japanese which is call&dkugo(& %, the national language) is the de

facto official language. Japan promulgated the 1997 Act on the
Promotion of Ainu Culture ¥ 1 % < i 45 %;),%° but its effect is
limited >*°

South Africa | South Africa declares the official languagethefRepublic are Seped
Sesotho, Setswana, siSwati, Tshivenda, Xitsonga, Afrikaans, English,
isiNdebele, isixhosa and isiZulu in its Constituti$ft The
Constitution also regulates the responsibility of the State regarding

852 XIAN FA arts. 4& 134 (1982) (P.R.C.).

08 iz, ¢ RehE T R e R RE DA, PHEEFT IR S A L EEFETE Lim
Siu-theh, Zhongguo De Yuyanzhengce Yu Shaoshuminzu Yuyarihaojuage Policy and Language
Vitality of Minorities in China],in GEGUO YUYANZHENGCE- DUOYUANWENHUA YU ZUQUNPINGDENG
[Language Policies in Different Countries- Multituialism and Ethnic Equality] 592-8 (Shih Cheng-gren
ed., Avanguard 2002) (Taiwan).

654 1958 @NST. art. 2 (Fr.).

8% Law No. 94-665 of Aug. 4, 1994, Journal Officiel BeRépublique Francaise [J.0.] [Official Gazette
of France], Aug. 5, 1994, p. 11392 (Fr.).

656 GRUNDGESETZ FUR DIE BUNDESREPUBLIK DEUTSCHLAND [GG] [Basic Law] May 23, 1949,
Bundesgesetzblatt, Teil | [BGBI. 1] at 1, art 3REG.).

T See EFF, MEHFT IR MAP AL, PHELRFTRK- A L E%RETE Ca
Fen-Fang,Deguo Yuyan Zhengce- Yi Suoboren Wgihnguage Policy in Germany- Sorbish as an
Example], in GEGUO YUYANZHENGCE- DUOYUANWENHUA YU ZUQUNPINGDENG supra note 653, at
279-82.

%58 European Charter for Regional or Minority LanguaSRML), Nov. 5, 1992, C.E.T.S. 148.

9 74 X2 L DEBFE N ITA XD RS CRT2oBm0Y 2 2 R ICE S 2% 2(1997)
Ainu Bunka no Shik narabini Ainu no Dewtoni Kansuru Chishiki no Fukly Oyobikeihatsuni Kansuru
Haritsu [Act on the Promotion of Ainu Culture, andsBémination and Enlightenment of Knowledge about
Ainu Tradition], Law No. 52 of 1997 (Japan).

0 g, pAFTIRE MY REEY, $EREFTE- 4 22 L 2%¥T % Hu Ching-shan,
Riban Yuyanzhengce De Kaocha Yu Zhanw@n&tudy of the Language Policy in Japaim, GEGUO

Y UYANZHENGCE- DUOYUANWENHUA Y U ZUQUNPINGDENG supranote 653, at 687-91.

61 S AFR. CONST. 1996 art. 1, sec. 6. (S. Afr.).



225

(Table 6-11 continued)

language and creates the Pan South African Language Board to
promote language$?

United States| English is the de facto official language inUhd#ed States. Th
Native American Languages Act entitles Native Ameridangse their
own language®®® At state level, 29 states adopt official language laws
and 4 states adopt English-plus resoluti$fs.

(D

As noted, France takes the strongest position of monoligualism amemdpove
countries, but it still has to comply with the international ordsgarding language.
France declares French as its official language in the C@B&titution, Article 2 “The
language of the Republic shall be French” (Le Francais est la landmdépublique§®
France signed the 1992 European Charter for Regional or Mihamguages (ECRML)
but refused to ratify it and declared only the Preamble ofCtharter is accepte®
Furthermore, the 1994 Toubon Lawo( Touborn mandates the use of French in
governmental units, subsidiaries, and publicatif§AsFrance is an advocate of an
exclusive official language, but the case of product labelingsepts that even though a
constitutionally monolingual country has to abide by international atve standards.
The Toubon law requires product labels to be intelligible and in Fréntchhe Court of
Justice of the European Communities (CJEC) ruled that a nationadiprovequiring the
use of a specific language for food labeling without allowingtlaer language easily

understood by purchasers would constitute a quantitative restriciomports and

662 Id

853 Native American Languages Act, P.L. 101-477, 25.0.82901 (Oct. 30, 1990) (U.S.A.).

€4 James Crawford,anguage Legislation in the U.S.@eb. 1, 2012),
http://www.languagepolicy.net/archives/langleg.h8tete(last visited Apr. 10, 2012).

655 1958 @NsT. art. 2 (Fr.).

%% European Charter for Regional or Minority LanguaSRML), Nov. 5, 1992, C.E.T.S. 148.

7 Law No. 94-665 of Aug. 4, 1994, Journal Officiel BeRépublique Francaise [J.0.] [Official Gazette
of France], Aug. 5, 1994, p. 11392 (Fr.).
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violate Article 30 of the Treaty on European Unf6h.So, product labels should not be
restricted to French even within the territory of the RepulfliErance. Under the stress
of the European Communities, France therefore made a concession andgatednul
Decree No. 2002-1025 which amended Article R. 112-8 of the Consumer Cadie de
la Consommationallowing the use of other languages on laB&lsThe case of France is
an inspiring example to Taiwan, which adopted the ICCPR, the ICES@R the
CEDAW through implementary statutes to its domestic legaksysand therefore the
linguistic human rights should be considered when dealing with languiageing and

language policy work in concert with its constitutional multilingualisiatation.

6.5 CONCLUSION

After the 1997 Multicultural Declaration, language planning refomind not
follow the normative standard of diversity and maintenance at the lewels of the
legal structure hierarchy. The legal structure preserves\aranhances the privileged
status of Mandarin. The Mandarin Only mechanism remains a falifeah school
language teaching. The current system keeps the languageitamy@sucture of the
Period of Political Tutelage: elementary and junior high schodsregulated by the
Ministry of Education and the local governments rather than biN#étenal Languages
Promotion Committee. Despite Mandarin Plus, the unequal language retatiss due
to the gap of language acquisition resources. From the pevgpettkloss’s language
status analysis, the current system will consolidate thasstd Mandarin, albeit at a

relatively slower pace than before.

%8 Case C-366/98, Yannick Geffroy v. Casino France SMIDO E.C.R. 1-06579.
9 Decree No. 2002-1025 of Aug. 1 2002, Journal Gefide la République Francaise [J.0.] [Official
Gazette of France], Aug. 2, 2002, p. 13161.
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Taiwan started a new stage of multilingualism at the leveoaottitutional law,
but linguistic minorities are still treated unequally accordiogthe principles of
international linguistic human rights. A critical element of pegplkdaily lives and
culture inheritance -- their language -- still lumbers undher weight of antiquated
administrative institutions that have ruled Taiwan since it became a nstdégn

Based on international linguistic human rights principles, thisedstson
proposes several arguments and developing directions. First, Mandamvean English
are still privileged languages in the legal system, espgadiallthe public education
system, and other languages remain legal status minorities. Selzmlage
demographics and a unified language proficiency scale are Wflstc currently
unavailable) data needed for further language planning, parhcldaguage acquisition
and language use; new immigrants must be included in both dataticoiland relevant
policy formation. Third, affirmative action should be considered. Famge, monetary
incentives for local vernacular language proficiency mightadien into consideration.
Fourth, the government should contribute more resources to local ¢ggngefaools, such
as ‘language nests’, and should encourage local languages to bedaa®ptaching
languages in classes. Finally, in addition to the Constitution, Btiguhuman rights

principles should be considered when dealing with language planning andgangua

policy.
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CHAPTER 7: CONCLUSION

After Chiang Kai-shek’s Nationalists lost the Chinese amal, the ROC central
government retreated to Taiwan in 1949. To justify ruling Taiwan witlfethhevho came
with the KMT from mainland China, and to preclude the rise of limgaltity, other local
languages, especially Holo, were suppressed under the National Laimpaeyaent and
the Mandarin Only Policy for the purpose of Chinese nation-building. Menvafter the
demise of Chiang’s son, Chiang Ching-Kuo, in 1988, Taiwan begag$agie political

reforms.

As political and social conditions changed, the desire for culturaépration and
the need to take countermeasures against political stress jmingenerate relevant
reforms. The 1992 Additional Articles of Constitution of the ROCt fr®claimed that
the state should promote culture, social welfare, and the economicopieeslt of
indigenous people. In 1997, the Additional Articles of Constitution of t@& Rvere
further amended to state that “the State affirms cultunalafbm and shall actively
preserve and foster the development of aboriginal languages ané<lltor the first
time, Taiwan adopted multiculturalism and a diversity maintenapm@oach at the
constitutional level. The Taiwanese government then took languagesafeéform

measures and introduced several legal drafts.

To understand whether Taiwan can comply with its Constitution andvachie
linguistic human rights, it is necessary to consider three quesfidresfirst question
concerns the relationship between language and law. Four aspdutsrefationship are

proposed in this dissertation: ‘the nature of law’ (language isntieator to determine
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whether a sign or a statement has legal effect), ‘languzfgesv’ (the interpretation of
language used by law), ‘language in law’ (the way thatabal system treats language),
and ‘language mediating law’ (language as the medium througthvdw is carried out
the law). The discussion of the relationship between language arnd this dissertation
enriches the concept of ‘language law’. The content of languageiricludes law

regarding language planning (status/acquisition/corpus planning) anddemnglas.

Considering the critical experience of nation-building in Taiwad e insight
that nationality and language are not absolutely bound, this dissertatits vgith the
position of abandoning the nation-building approach: it anaylzes nornstinelards
pertaining to Taiwan’s source law from the perspectives ofipesaw and practicability,
domestic written law derived from Taiwan’s Constitution and nagonal treaties.
Therefore, when analyzing the normative standards of language |d3aiwan, legal
principles of the Constitution and international treaties should be dxamined and
applied. Furthermore, a linguistic human rights approach was viewad asoptable

discourse in this dissertation.

In 2009, the Implement Act of the Two Covenants and the Act to Ingriethe
CEDAW made the proclaimed human rights in the 1966 ICCPR, the 1966 RGE®G
the 1979 CEDAW formally applicable in Taiwan. In this way, lingaistiman rights did
not constitute a new category of human rights instruments; furthernormative
standards of language rights were derived from those internatlamabn rights
instruments. Even though the procedural regulations of the instrumentsioare
enforceable due to the international status of Taiwan, the ICGIRRCESCR, and the

CEDAW are de jure effective because Taiwan voluntarily adopiedwio international
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human rights instruments through the Implement Act of the Two Coveaadtthe Act
to Implement the CEDAW. The two Acts enhance the link betweemiitig human
rights in the international human rights system and the immured tortezgml system

given the vulnerable international status of Taiwan.

Unlike the traditional discourse of linguistic rights, which focuses one
particular area, this dissertation indicatesliguistic factors(language as a standardizer,
language as a classification indicator, language as an urgesssitg, language as a
subsidiary instrument, and language as an intrinsic value) that cerfipgsistic human
rights. Applying an indispensable factor to an international humarsrightrument to
formulate a particular category of human rights is not an unpreeetiemgve. The UN
ICESCR’s General Comment No. 15 on ‘the right to water’ iseaquent. It recognized
‘water’ as a factor of the right to an adequate standardviogland the right to the
enjoyment of the highest attainable standard of physical anthhtealth because water
is indispensable for daily uses and hygienic requirements even thoaigérmn ‘water’
does not explicitly appear in the context of the ICESCR. Thispratation supports the
idea that language is an indispensable factor in enjoying sdwaran rights and can
form an independent category of human rights. In this sense, linglaistors exist from
the first to the third generation of human rights in the UDHR, th€FAR and the

ICESCR.

By applying linguistic factors to previous international instrureettt locate
linguistic human rights, we can formulate the following principlEse first principle
addresses equal treatment with reasonable and objectiveaciifaguistic human rights

content dictates that any linguistic differentiation of tresitn violates the
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non-discrimination principle unless the action at issue is taken to correct distiom in
fact. Government should ensure that any language requiremenitsgrébaemployment

and education are based on reasonable and objective criteria.

The second principle concerns communicative function protection. When
language is viewed as a communication instrument, those humanwigbsge exercise
depends on use of language have the same normative standandgtasgould not be a
barrier to the exercise of fundamental human rights, even thoudbather is slight.
Government should take specific actions and positive measures to ogealfboulties,
such as illiteracy and language barriers that prevent personskermising their rights

effectively.

The third principle is affirmative action. To eliminate substentiscrimination,
government in some cases should adopt positive measures, whichitareatego the
extent that they represent reasonable, objective and proportionak neaedress de
facto discrimination. For example, information about public servicgsgmods should

also be available, as far as possible, in languages spoken by minorities.

The fourth principle concerns educational use. With respect to eshalagjoals,
learning a dominant language and learning an ethnic mother tongue are basedeont differ
rationales. From the perspective of multiculturalism, internatibnalan rights practices
adopt a positive standard for ICCPR and ICESCR members, who arehmabtigation
to recognize, respect and protect minority cultures as an i$seamponent of
membership itself. Consequently, minorities have the right to tlmigubges, and
government should adopt measures and spare no effort to ensure thatoeducati

programs for minorities and indigenous groups are conducted in theiramgoalges,
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taking into consideration the wishes expressed by communities andtdneational
human rights standards in this area. Government should also paylparitention to

protecting the cultural identities and language of migrants.

In sum, after the 1997 Multicultural Declaration, the Mandarin Rlestric
reform of language planning did not follow the normative standard of sityeand
maintenance at the lower levels of the legal structure hierarthe legal structure
preserves and even enhances the fact that Mandarin enjoys egedvitatus. Language
planning in Taiwan still does not have an explicit statutory besiser, it is governed by
the Ministry of Education, not the National Language Promotion Coeemiltecause of
their authority over schools where language education is taugkitelpast, Mandarin
comprised the majority of language learning time in the @ultrm, and other languages
were not part of the curriculum and were even prohibited from heed on campus.
Mandarin undoubtedly enjoyed the highest language status. Thetbf®szhool-centric
Mandarin education was the major factor in establishing its laegstgus. Mandarin
education, not national language movement measures, played the mampm@eoting
the language status of Mandarin.

The Mandarin Only mechanism still remains in schools. AlthoughNheC
established new divisions for some vernacular languages, the NAGRE complete
authority for language planning. Mandarin still enjoys the mesaurces in schools, and
other vernacular languages are relatively ignored. The NLP@rdgarcarry out language
standardization and does not have the authority to deal with lange@ggesition and

status planning. From the perspective of Kloss’s language statusiandhe current
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system will consolidate the status of Mandarin, albeit atlaively slower pace than

before.

Taiwan entered a new era of multilingualism, but linguistioanties are still
treated unequally. Taiwan adopted Mandarin Only based on the natidmbupproach
and then adopted a Mandarin Plus centric legal system based ocorthept of
constitutional multiculturalism. However, the current system inwada affords less
privilege to those whose mother tongues are not Mandarin, putting ttem
disadvantage with respect to transmitting their cultures thrthugh local languages in
the public schools. The government has not met its obligations reiatikie aspirational
goal of the UN Committee on Economic, Social and Cultural Rightsshwstipulates
that government is under the obligation to adopt measurespand no efforto ensure
that educational programs for minorities and indigenous groups are condauttteddcal
languages. Of course, ‘minorities within minorities’ could leafutther demand, but the
‘spare no effort’ assertion, which focuses on use of vernacular languadgeélimitgd by
the resources the government has, the expressed wishes of théesjreond the human
rights standards in the area according to the Committee @RBSnterpretation. A
difficult case requiring the allocation of scarce resourcesdmpeting needs might arise

in the future, but it is not the current situation in Taiwan.

The Mandarin Plus reform does not resolve issues that arose aftehmath of
Mandarin Only, nor does it deal with the new language problems in Taitvan though
Mandarin Plus is nominally similar to English Plus of the UnitedeS, it keeps most of
the legal system of Mandarin Only. Thus, a critical elemermgeople’s daily lives and

culture inheritance -- their language -- still lumbers undher weight of antiquated



235

administrative institutions that have ruled Taiwan since it becammodern state.
“Minority” or “minorities” are not just discussed from a numeliocaproportional aspect,
but also from the experiences of collective discrimination, mdrgaien, or outright
oppression at the hands of the dominant communities that control the wookitigs
nation-states within which they reside. In this sense, a group thakelatisely little
power or representation compared to other groups can be describetin@sy.
Mandarin and even English are still privileged in the legal systspecially in the

public education system, and other languages remain legal status minorities.

Based on international linguistic human rights principles, thisedstson
proposes several arguments and possible developing directions. Firdgrivand even
English are still privileged languages in the legal systespecially in the public
education system, and other languages remain legal status m&moS8econd, the
language population and a unified language proficiency scale arealc(ibut now
unavailable) basic data for further language planning, particumyuage acquisition
and use of language; new immigrants must be included in both dd¢atiool and
relevant policy formation. Third, affirmative action is required. Example, monetary
incentives for local vernacular language proficiency mightadien into consideration.
Fourth, the government should contribute more resources to local ¢ggngcf@ools, such
as ‘language nests’, and should encourage local languages to bedaa®ptaching
languages in classes. Finally, not only is the Constitution timllmved, but linguistic
human rights principles should be considered when dealing with languageng and

language policy. In Taiwan’s case, because the Constitutioaineralmost completely
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silent on a practical standard regarding language issuesotimative standard is left to
be decided by linguistic human rights principles.

Based on the different rights needing protection, the precedingptesican be
applied. For example, indigenous peoples may ask the government to fdriivigeal
education based on culture preservation. Or the government should providsianRus
speaker an interpreter/translator when seeking welfare bebefitause it is his right.
However, the Russian speaker may not make an assertion ofstioguiman rights
based on cultural preservation because Russian is spoken in Russmany other
countries and a decline in the number of Taiwanese Russian speakerally does not
cause the Russian-speaking cultures to diminish.

Furthermore, change of quantity may causes change of naturtaNliese
immigrant mothers, the largest foreign spouses group, may ask thamewe to enforce
a policy of labeling baby food in Vietnamese according to foodysai®tection; they
may even make an assertion of linguistic human rights based orequitiection if the
population is large enough and they are recongnized as a distinchcabmmunity in
the future.

In the future, cases may become more complicated, and we mdynmae
detailed discussions on the application of linguistic rights piesi Thus far, however,
the government barely recognizes the problems and makes onlyesaunices available
to address them, and this dissertation highlights clearer, more basic needs

Finally, inspired by the French labelling case, which showsatltainstitutionally
monolingual country still should comply with international languaye I would like to

emphasize that this dissertation does not intend to negate the indisltgnstithe de
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facto official language in Taiwan. Rather, it pursues larfu®d perspective between an
official language and other languages while proposing a necesk@gtion for
modifications to the current Taiwanese legal system. | hope toilmaet to a better
understanding of Taiwan’s special language circumstancesfiyng the concepts of
linguistic human rights to further fulfill the multiculturalisateclaration in Taiwan’s

Constitution.
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Appendix 1

LANGUAGES IN TAIWAN °7°

Language Language Population/ Dialects Language use
family Name / ISO/ Region development,
Branch/ and comment
Alternative
Name
Austronesian Amis 137,651 (2002 Central Amis| 1. Speakers
. ~ami| CIP) (Haian  Ami,| also use
ISO 639'3_' ami Plains in tha HSiukulan Japanese 0
Austronesian, vallev alona the Ami), Mandarin.
East Formosar, Y2y 9 Tavalong-Vataa
Central railroad N (Kwangfu 2. Roman
between Kuangfu) '| script.
(Ami,  Amia, | Hualien and gtv), Dictionary.
Pangcah, Taitung, and on Southern Amig Grammar.
Pagcah, the east coast(Peinan, Bible: 1997.
Pangtsah, near the seaHengch'un 3. 'Amis' s
Bakurut, between Amis, Taitung), their name for
Lam-Si-Hoan, | Hualien and Chenak Kw th lves:
Maran, Sabari, Taitung. engrung-kw Iemseives,
Tanah) angshan, | 'Ami' is  the
Northern Amis| Chinese name.
(Nanshi Amis). | Traditionally
The matrilineal.
Chengkung-Kw M?rgtin a{e
angshan dialeqt g 9 0
is closest g icr:g(asstrial arggg
Central Amis. Plains.
Agriculturalists
. rice.
Amis, Nataoran 5(2002 CIP) Nataoran, 1. All speakers
ISO 639-3: ais | Villages in the| S2Kizaya are older
Aust - Hualien areg (SSall(klray,) adults.
ustronesian, akiraya), .
East Formosan,la:lgﬂ ”?lorth of Kaliyawan 2. Dictionary.
Central gin. (Kaliyuawan), | 3. In 1878 the
Natawran, Sakizaya were
NZEZSJ&%’ Cikosowan, forcibly
Tauran Pokpok, Ridaw| removed from
Not generally| their traditional

understood by
other Amis.

Sakizaya I¢

land in the
northern Amis
area, an(

670 | anguages of Taiwalin ETHNOLOGUE LANGUAGES OF THEWORLD (Raymond G. Gordon, Jr. ed.,

Summer Inst. of Linguistics Intl, f5ed. 2005http://www.ethnologue.com/show_country.asp?name=TW

(last visited Feb. 16, 2009).
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even more
divergent from
Central Amis.
In recent years

resettled in th
southern Amis
area,

5 interspersed

the dialects with other
have Amis. Later
converged. some returned
Lexical (Tsuchida
similarity 50%/| 1981). Nearly,
with  Central| extinct.
Amis.
Atayal 84,330(2002 | Sqoleq 1. In some
ISO 639-3: tay CIP) (ggul_llq), Ts'ole] areas Atayal is

_ Mountains  in (Ciuli). in active use.

ﬁtjstro_ne&an, the northeast, M_{;ly_rllnax IS a2, Roman

ayalic Ci'uli :

south of the subdialect script.

Tayal, Tyal,| Ketagalan area ' Dictionary.
Talyal, Ataiyal, Grammar.
Attayal, Bible: 2002.
Taijyal,
Bonotsek,
Shabogala,
Takonan,
Tangao, Yuka
Babuza 3 to 4 (2000 Poavosa, 1. Under 10%
ISO 639-3: bzg Wurm) 'é'a(?kas. Taokasof the ethnicﬁ

. West  central dialect is| group  speaks
Austronesian, coast and extinct. Babuza. Used
Western Plains,inland Tatu in the home
Central and  Choshu No children
Western Plains| speak Babuza.

rivers and Neutral
Babusa, beyond, around lanauage
Favorlang, 24 degrees atti?udeg
Favorlangsch, | north. '
Jaborlang, 2. Bible
Poavosa portions.
3.  Sinicized.
Nearly extinci
Basay Extinct. Trobiawan, Gramma.
ISO 639-3: byq| North  around Linaw-Qauqaul| gjnicizeq.

- Tam Shui to - Older people
égir%%?ﬁ%gan near Kungliao, can remember a
Northern 'Fengtzulin, few words.

Taipeil,
Kawanuwan, | Sangchung,
Basai and northeast
around  Suao
and east of llai
Bunur 37,98¢ Randai, Tondai| 1. Also spoke
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. Shibukun by the
ISO 639-3: bnn Elg?rt] Soﬁfr?tr; (Sibukun, Kanakanabu
Austronesian, t?he ’ Sedi Sibukaun, and the Saaro
Bunun (Taroko) 9 Sibucoon, in everyday|
Bunti, Vonun, : Sivukun), life.
Bunan, North  Bunun 2. Roman
(Takitudu, -
Bubukun, Taketodo script.
Vunum, Vunun, ' Dictionary.
Vi Takebakha,
unung, ; Grammar.
Central Bunun : :
(Takbanuao,
Takivatan,
Takevatan),
South  Bunun
(Ishbukun),
Takopulan
Kanakanabu |6 to 8 (2000 1. Members of
. Wurm). Ethnic the ethnic
ISO 639-3: xnb population: 250 group now
Austronesian, | (UNESCO). speak Bunun
Tsouic . Taiwanese, of
Central Taiwan e
Kanabu, around Mandarin.
Kanakanavu Minchuan 2. Nearly
village, Sanmin extinct.
Township,
Kaohsiung
County
Ketangalan Extinct. Sinicized.
ISO 639-3: kae| North  central,
- around
Gﬂi};?sgieﬁsel?jn' Panchiao and tp
the northwest
Ketagalan, west, and
Tangalal southeas
Kavalan 24 (2000 Li). | Kareovan 1. Under 10%
ISO 639-3: ckv| Northeast (Kareowan). of the ethnlkc
| group  speaks
Austronesian, .cf.gﬁ(s:tﬁen abo;/é, Kavalan. Used
East Formosan,IIan negrl to only as a home
Northern Suao yanc language in
e ¥ 1930. Still
Kuwarawan, Kiy inland to Tayal spoken in

language ares
No longer
spoken in the
original area; &
few migrants to
the east coas
Hsishe village,

1

Fengpin

Atayal territory
(1987). Used in
the home. Ng
children spealk
Kavalan.
Mainly
adult

older
women|

Neutral
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Township,
Hualien County
(1990).

language

attitude. They
can speak Amis
and Taiwanest

D7

fluently
because they
live among
them, having
migrated into
the Amis
region.
2. Roman
script.
Dictionary.
Grammar.
3. Sinicized.
Nearly extinci
Kulon-Pazeh |1 (2000 Pau 1. Used only as
ISO 639-3 uun| Jen-Kuei Li). a home
- Near the west language n
Austronesian, ; 1930. One
Formosan coast just north 86-year-old
: A of 24 degrees
Paiwanic speaker (P. L
north, east of 2000)
Kulun Tayal, around :
Cholan, Houli, 2. Roman
Fengyuan, script.
Tantzu, Dictionary.
Taichung, Grammar.
Tungshih. 3. Sinicized.
Nearly extnct.
Paiwan 66,084 (2002 Roman script
.| CIP Dictionary.
ISO 639-3: ) Gramma?f NT:
pwn Southern, 1973-1993
A - southeastern '
ustronesian, :
Paiwan mountains.
Paiuan,
Payowan,
Li-Li-Sha,
Samobi,
Samohai,
Saprek, Tamari,
Kadas,
Kale-Whan,
Kapiangan,
Katausan,
Butanglu,
Stimul
Papor-Hoany: | Extinct, Papora Sinicized
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ISO 639-3: ppu| North  central Hoanya
Austronesian, E?S?]Suti aroung
Formosan, T
Paiwanic Chingshui,
Shalu, and
Bupuran, inland to
Hinapavosa, Taichung.
Vupuran,
Papoli
Puyuma 8,487(2002 Nanwang, All  domains.
ISO 639-3: pyu CIP) Pinan. al\{lrgSt spea(;g;er
A - Along the east
ustronesian, h of adults.
Puyuma coast south o o
Taitung and Dictionary.
Pyuma, Pilam] inland. Grammar.

Pelam, Piyumal

Bible portions:

[92)

N

U

D

Panapanayan, 1990.

Kadas, Tipu

Rukai 10,543(2002 | Budai, Labuan| 1. All domains.

ISO 639-3: dru CIP) ¥anan, Maga| Some older

. South central Yona, adults are

Austronesian, mountains Mantauran. The monolingual.

Rukai west of  the Mantauran, Some spea

D Tona and MagaPyuma. Some
rukay, Pyuma, 11 dialects are older adults

Drukal villages around .

' | o divergent. speak Japanesg.
Dyokay, Dukai,| Ping Tung, ang Budai eonld
Rutkai, 2 or 3 villages speak peop
Eglrilssgr?,’ near Taitung. Taiwanese.
Sarisen, Banga, 2. Roman
Bantalang, script.
Bantaurang, Dictionary.
Taloma, Kadas Grammar. NT:

2001.
3. Some
linguists
classify it as
Paiwanic.
There is
Paiwanic
influence.
VSO.
Saaroa 5 to 6 (2000 Close to| 1. On the verge
. Wurm). Ethnic| Kanakanabu. | of extinction in
ISO 639-3: sxr population: 300 1990. Speaker
Austronesian, | (2000 are shifting to
Tsouic UNESCO Red Bunun. Older
. BOOK). people speal
?Qg:ag’ I_Szﬁ;llhu;’West centra Tawanese.
' ' Used in the

[

N
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La'arua, mountains home.  Som
Pachien, south and older  people
Paichien, southeast of know Saaroa
Sisyaban, Minchuan, No children
Shishaban along the speak it. The
Laonung River. people have a
neutral attitude
toward Saaroa.
There has been
a major shift to
Bunun  since
Bunun speakers
migrated into
the area. Older
people speak
Taiwanese.
2. Grammar.
3. Nearly
extinct.

Siraya Extinct. Siraya, 1. Dictionary.
ISO 639-3: fos | Southwestern, MMakl?tao Bible portions:
_ around ( Iilattao, 1661.
égir(l):r(])??rllggén present-day Ealg;aya, 2. It was still
Southwest 'Tainan,  from Panasoia-Dolat spoken in 1908|

Peimen to 9 - Sinicized.
ok Taivoan

Formosan, Hengchun tq (Tévoran )
Siraia, Siraiya, Tapu. Lamai 9)
Sideia, Sideis '
Sideisch,
Baksa,
Pepohoan,
Pep«-Hwar
Taroko 4,750 (2002 Teruku Chinese is usegd

A CIP).  Ethnic| (Truku), Te'uda in schools.
ISO 639-3: trv population: (Tuuda), Older  people
Austronesian, | 4,750. Tekedaya also speak
Atayalic Central (Tkdaya, Japanese.
Sediqg, Saediq, eastern, andP.aran). Dialects Roman script
Seedik, Sejiq) coastal, dlr:foerzorlr:)alnlyz;gc Dictionary.
Sedeq, Seedeknorthern Ioexicon 9y and Grammar. NT:
Seedeq, mountains  in some in 1963-1988.
Shedekka, the Puli area rammar
Sedek, and along the 9 '
Sediakk, Sedik, coast south of
Sazek, Hualien, south
Bu-Hwan, of the Atayal.
Che-Hwan,
Daiya-Ataiyal,
Hogo, Iboho,

Taruku

Paran,
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Toroko, Truku,
Tode

Thao 5 to 6 (2000 Brawbaw, 1. Members of
. Wurm). Ethnic| Shtafari. the ethnic
ISO 639-3: ssf population: 248 group now
Austronesian, | (1989). speak
Western Plains, Mandarin.
Thao Central, Used in the
southeastern home. Negative
Sau, Sao, Shaoshore of Sun lanaua eg i
Chuihwan, Moon Lake, atti'?udeg
Chui-Huan, Te-hua village, '
Suihwan, and Ta-p'ing-lin 2. Roman
Vulung 14 km away. script.
3. There i
cooperation
with the
Bunun, and
intermarriage
with Bunun
women,
loanwords from
Bunun. Nearly,
extinct
Tsou 2,127 (2002 Duhtu, Luhtu,| 1. limutsu is
a. CIP) Tapangu, extinct (1981
ISO 639-3: tsu West  centra Tfuea, limutsu. | Wurm and
Austronesian, mountains Hattori). The
Tsouic southeast of .Fl).ggﬁlein Sd%?fll
Tsu-U, Tsoo, Chiayi around life Youny
Tsuou, Tsu-Wo| Alishan  (Mt. : 9
- people speal
Tzo, Tso,| Ali). Mandaurin
Namakaban, '
Niitaka, Tibola Speakers  als
Tibolah ’ use Mandarin.
Tibolak, 2. Roman
Tibolal script.
Grammar.
3. Some
linguistic work
has been don
Yami 3,384 (2002 Close to Ivatan 1. Speakers
. CIP) of northern| also use
ISO 639-3: tao Orchid Islang| Philippines. Mandarin.
Austronesian ren s.and,
' | Botel Tobago 2. Roman
Malayo-Polyne -
sian . Northern (Lanyu) Island, script.
PhiIi]opine southeast coas. Dictionary.
Bashiic-Central %gznmar. NT.

Luzon-Norther

n Mindoro,

N

N

|®)

U7

3. People prefe
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A4

[}

Bashiic, Yam to be callec
‘Tao'.

E?)(t)él T;)aggg Traditional

Botel Tobago, g:rlllglo_n,

Lanyt ristian.
Deaf sign| Taiwan  Sign| 82,558 (2001). | Taipei, TainanQuite different
language Language Kaohsiung. 2 from

) major dialects| (Mainland)

ISO 639-3: tss The  sources Chinese  Sign

Deaf sign from which the| Language; only

language sign language a few signs are

. - developed werethe same o
g?]'(\;vt?r:j Ziran indigenous sign similar. Not
y systems beforerelated to
1895, Japaneselaiwanese
occupation and languages.
education Some signs ar
1895-1946, borrowed from
Mainland Mandarin
Chinese  Sign through
Language palmwriting.
brought by| There is also
refugees in Signed
1949 and someMandarin
from (Wenfa
Hongkong Shouyu).
since. Lexical
similarity 50%
with Japanese
Sign Languag
Sino-Tibetan Hakka 2,366,000 Hailu (Hoiluk, | 1.
ISO 639-3: hak| (1993) Hﬁ'ﬂ'g)k’ 2 Settled  in
- | Taoyuan, ! Taiwan for 200

Chinese, Hakka Hsinchu, (Ssarﬂhzlnen years. Sanhsie

Hakka, Hokka, Miaoli, Shix?en’ Shi closely

Kejia, Kechia,| Pingtung Xien) ’ resembles

Ke, counties.  Sh : Yuetai of

Xinminhua, Xien is in Mainland

Majiahua, Tu| northern  ang China.  Hailu

Guangdonghua southern closely

Taiwan, Hi-Lu resembles
is central and Yong-Ting or
north central. Yuqui of
Mainland
China
Mandarin 4,323,000 Taibei 1. Official
.| (1993) Mandarin. language.
ISO 639-3: Taibei Many of the
cmn 15,000,000 Mandarin and 30- to
: . second-languag o -:::
Sino-Tibetan, e speakers. | Beijing 50-year-old
Chines: P ) Mandarin  are| generation  ir

=)
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fully inherently

Taiwan are als

Kuoyu, Mainly in|. o :
Putonghua, provincial speakers T '
Guoyu cities P : 2. Kuoyu
Nearly  all| iZight in all
first-language sch%ols
speakers i '
Taiwan speak 3. Traditional
with Chinese,
Min-influenced | Buddhist,
grammar and Christian,
various degreesSecular.
of
Min-influenced
pronunciation.
Many of the
educated strive
to cultivate
standard
pronunciation.
Grammatical
differences of
the Taiwan
variety  often
appear in
writing.
Min-nan 15,000,000 in Amoy 1. Mandarin is
. Taiwan (1997 (Taiwanese, used as secon
ISO 639-3: nan Chang) Formosan). language.
m!n Nan, Tainan, Penghli Those over 6(
innan, Archipelago, also speak
Taiwanese cities  on the Japanese.
east coast 2. The
western  plain Taiwanese
except for a people are
few Hakka called Hoklo or
pockets. Holo. Chinese
traditional
religion,
Buddhist,
Christian,
seculal
Japanese Japanese 1h Japanese WEI
i the nationa
ISO 639-3: jpn language
before 1945
Many over 70
also speak
Japanese.
2. Trade

language

d

AS
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10,000
second-languag
e users in
Taiwan (1993),
Used among :
few older adult
aboriginal

-

speakers.
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Appendix 2

A SHORTHISTORY OFLANGUAGE LEGISLATION (1945-2008%*

ers, and

aAW.

Year | Event

1945 | KMT government introduced Mandarin as the national language after WWI].

1946 | The Mandarin movement officially launched via the required learroh
Mandarin through the Taiwanese local languages.
Japanese language was banned in movies, books, records, newspap
schools’”

1947 | After the 228 incident, Holo and Hakka were removed from theomlt|
language learning projett.
Japanese records, Japanese books, and Japanese styletshiqagpe(@ were
confiscated in some counti&s.

1949 | The KMT government escaped to Taiwan and started ruling under martial |

1950 | The Enforcement Outline of Nation-Building During the Period of Mpéilon
for the Suppression of Communist Rebellio#: gt = B % 5 7 * % & )
emphasized national language education.

1951 | Vernacular languages and Japanese were banned in high sS€hools.
Teacher whose Mandarin proficiency was poor could not be Hired.

1952 | Teachers were required to speak Mandarin on cafpus.

671 Before the 1999 Administrative Process Laic 4% 5 i# , Xingzheng Chengxufaook in to effect, the
Taiwanese administrative legal system did notthritistinguish rule, regulation, ordinance, exegit
order, and even notice. An administrative agenayhirissue a noticeh@n, =), and the content and the
legal effect of the notice was compatible to anr@adce or an executive order.

o7t BT A R €, &% FFE #4547 (1946) Taiwansheng Guoyu Tuixing Weiyuanhui [the
National Language Promotion Committee, Taiwan Rvoej, Taiwansheng Guoyu Yundong Gangling
[Guideline on the National Movement in Taiwan Prmé] (Apr. 2, 1946) (Taiwan).

LR ARET %, EREGRE T ORI SR E P - B ¥ - =% £(1946)
TAIWAN PROVINCIAL ADMINISTRATIVE EXECUTIVE OFFICE, TAIWANSHENG XINGZHENGZHANGGUAN
GONGSHU SHIZHENG BAOGAO- TAIWANSHENG CANYIHUI DIYIJIE DIERCI DAHUI [Administration Report of
the Taiwan Administrative Office- Thé©Meeting, 1st Term, Senate of Taiwan Province] 288-(Taipei,
1946) (Taiwan).

O L WEs A R €% - 1w = §3:%434(1947) Taiwansheng Guoyu Tuixing Weiyuanhui
Diershisici Huiyi Jueyi [The 24 Meeting Decision of the National Language Promot@ommittee,
Taiwan Province] (Mar. 25, 1947).

O 2T yw, A AR AWE L B, L& 290% 48 (1991) Hsu Hsueh-Chifaiwan Guangfu
Chuqi De YuwenwenfLanguage Problems in the Early Period of TaiwastBration], 29:4 HOUGHT
AND WORDS 156-7, 173 (Dec. 1991) (citingd #4F GUOSHENGBAO[National Voice Newspaper], May 8,

1947, at 3)).

676 gry 4 3 3 %= = = - 5212 (1950) Ministry of Education Order Taipu Zi No.33@June 15,
1950).

677 % 4% %7 Fa(r L)F Fl%® 3 ¥ Z o= = = %(1951) Department of Education, Taiwan Province

Notice (40) Yiushanjiao Zi N0.30673 (Oct. 15, 1951)
68§ 44 %7 R(r L)F ¥ % $oo- v - ¥(1951) Department of Education, Taiwan Province
Notice (40) Zishijiao Zi N0.00242 (Jan. 31, 1951).
79 £ 4% %7 Ra(r - )%k F ¥ oz - - = %,(1952) Department of Education, Taiwan Provinceid¢ot
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People could not speak Japanese in public except for diplomatic gatli®rings

U7

1954 | Churches were required to speak Mandarin during sertfices.

1956 | Students were required to speak Mandarin off carfipus.

1958 | Japanese was banned in churcfes.

1959 | Bibles written in Romanized local languages were confis¢&ted.

1963 | TV programs presented in any language other than Mandarin coulokaseztok
50% of all the progrant$:

D

1964 | Officials and teachers were required to speak Mandarin at ffbme.

1970 | The government re-emphasized that “learning and speaking the national
language were patriotic;” “speaking the national languagevihat a model
national should do;” “speak the national language, please (in govermmenta
offices).™®
“Enforcement Points of the Enhancement Measures in Pursuance aittbeal
Language” declared that radio and television programs usingldmgpiages an
foreign languages should be redué®d.

People were allowed to speak only the national language in orgatifeoént
levels, schools, offices, and in any other public places. Officstedato be
models of speaking the national languéje.

L

1971 | “Enforcement Plan in Pursuance of the National Language inahaRvovince”
started in order to “straighten the convulsions” of vernacular Egegiand othe
foreign languages (this term factually refers to Japanes@&in@l text: = = #

T B )0

=

(41) Jiaosi Zi N0.03116 (Nov. 28, 1952).

680 zxrped (2 - )M F % - = ~ = $.(1952) Administrative Yuan Notice Tai (41) Nei ZioN 1383
(1952).

L L Wikl = )RE - F ¥4 ~ T - - %.(1954) Department of Police, Taiwan Province Notice
(43) Fujingyi Zi No. 98511 (Nov. 17, 1954).

82 e T (z I )%= 3 %O~ ~O< 5.(1956) No. 45-J2-01802, Department of Education,
Taiwan Province Notice (45) Jiaoer Zi N0.01802 (M2&y 1956).

683 £ s p(r ~ )3 - 3 % - O4 I 7 7 %(1958) Department of Civil Affairs, Taiwan Province
Notice (47) Minyi Zi No. 109555 (Nov. 22, 1958).

8 1y Eardde ~) - OfE 3 % - O = - 5.(1959) Department of Police, Taiwan Province
Notice (48) 220 Fujingxing Zi N0.10471 (Feb. 2059

O BHZEAREART S EP HFEEA S 3 i£(1963) Guangbo Ji Dianshi Wuxiandaintai Jiemu
Fudaozhunze [Guidelines on Programs of Radio andl¥dés TV Stations] art. 3 (Oct. 19, 1963).

686 4 g FRHI 2)1 - - FFREF %> OF 4 = 5.(1964) Government of Taiwan Province Notice
(53) 911 Fujiaoguo Zi N0.60592 (Sept. 11, 1964).

T LR LR RAAERFERT R R, A KT R 4)EFF FO02 = =~ 5(1970)
Taiwansheng Gexianshi Tuixing Guoyujiaoyu Shishdian [Enforcement Points in Pursuance of Social
Education of National Language in Every County &y in Taiwan Province], Department of Education,
Taiwan Province Notice (59) Jiaoyu Zi N0.003328.(16, 1970).

688 4. 55 WE 4 7 744 P 5 & BL(1970) Jiagiang Guoyu Tuixing Banfa Shishiyaodi@nfprcement Points
of the Enhancement Measures in Pursuance of theridht_anguage] (Nov. 26, 1970} % = &, & 4

¥ % RFEA T TR %(T ) CHANG ETAL., supranote 583, at 831.

689 (7 xcru(Z 4) 4 4% % - ~O= 4 %4 (1970) Administrative Yuan Order (59) Renzhengsan Z
N0.28069 (Dec. 23, 1970).

690 1 4y F (= O)Fr#c3E 3 % - - = 4~ I 5.4 (1971) Taiwan Province Government Order (60)
Fujiaoyu Zi N0.112975 (Jul. 7, 1971).
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Improvement Points of the Enhancement Measures in Pursuance citibeaN
Language in Every County and City of Taiwan Proviftite.

1973 | Measures in Pursuance of the National LangGé&ge.
Measures in Pursuance of the National Language in the Mountain Area.°foyns

1975 | Speaking the national language was required when attending evdraspunblic
sphere®
TV Programs broadcasted in Min-nan (Holo) is restricted to 1 hour pétday.

1976 | Speaking the national language was required when attending evergspublic
sphere?®

“Radio and Television Act & the Enforcement Regulation of the &®aahd
Television Act” regulated that more than 55% of the programs orattie and
70% on TV should be broadcast in the national language. Programs inwairnac
languages should be reduced year by $éar.

1977 | Speaking the national language was required when attending evergspunlic
sphere?®

1979 | Candidates could not register for any election without national |gegua
proficiency®®

L £ %% £ BA7 4oag di (TAL 6 BGE & 7 scie £ 8:(1971) Taiwansheng Gexianshi Jiagiang Tuixing
Shehui Guoyujiaoyu Gaijinyaodian [Improvement Pgiimt Pursuance of Social Education of National
Language in Every County and City in Taiwan Proein(1971). 4 # 4 scirk v B, 2844 € K7

# 4 3 BT AR %(1979) DEPARTMENT OF EDUCATION, TAIWAN PROVINCE GOVT. COLLECTION OF THE
REGULATIONS OFSOCIAL EDUCATION IN TAIWAN PROVINCE 385-7 (1979).

092 mmdn e, %7 N(= - )E 45 % - 4w = %4 (1973) Guoyu Tuixing Banfa [Mandarin
Promotion Measures], Ministry of Education OrdeP)(@aisan Zi N0.1946, (Jan. 21, 1973)apdlished
Feb. 12, 2003).

OB LR LM MEER TS, LY AR(R )R T BRI FE S S 4w - 54 (1973)
Taiwansheng Shandixiang Guoyu Tuixing Banfa [Measun Pursuance of the National Language in the
Mountain Area Towns], Taiwan Province Governmentiédr(62) 625 Fujiaowu Zi No. 67941 (June 25,
1973).

89 grv g (= w)ir3 ¥ - OOI = %(1975) Ministry of Education Order Tai (64) She Ntb. 20054
(Aug. 7, 1975).

0% g iz, 4 #FEEF L &> 3 Guan Ren-JiarTaiwan De Baquan Guoyu Yu Beicing Fangyan
[The Hegenmonic National Language and the Miseryaldgts in Taiwan], available at
http://mypaper.pchome.com.tw/news/kuan0416/3/128889/20051231154803/ (last visited Feb 20,
20009).

6% L% w7 (= 7)- » %37 3 %00+ 14 = ¥.(1976) Department of Education, Taiwan Province
Notice (65) 26 Jiao Zi N0.00693 (Feb. 6, 197&)% 4 s< (= 1 )- = - = FrRI F 54 ~ = O1 5
(1976) Taiwan Province Government Notice (65) 1Elifaowu Zi N0.98309 (Dec. 16, 1976).

7 B TALEE 20 (EE BT ARLE % 7mB] % 19 %(1976) GIANGBO DIANSHI FA [Radio and
Television Act] art. 20 (Jan. 8, 1976)& Guangbo ki Fa Shixingxize [Enforcement Regulation of the
Radio and Television Act] art. 19 (Jan. 8, 1976).

6% £ 4% %7 R(- =~ )% 3 $O- - - - %.(1977) Department of Education, Taiwan Province
Notice (66) Jiaowu Zi N0.02112 (June 6, 197%);% 4 scfi(» = VI 3 % - OO® = 4 5.(1977)
Taiwan Province Government Notice (66) FujiaowiNGi.100439 (Nov. 8, 1977).

699 gy md (= M)ALF ¥ 2 = 2 = ¥.(1979) Ministry of Education Notice Tai (68) She ®b. 3763
(Feb. 12, 1979).
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1982 | Speaking the national language was required when attending evergspunlic
spherg®

1983 | Speaking the national language was required when attending evergspulic
sphere’?

1984 | Speaking the national language was required when attending evérgspublic
sphereg?

1985 | The Ministry of Education proposed the Language Act Draft (neméorced).
The draft suggested that people over two years old must speak iheahat
language or would be warned or finéd.

1988 | Chiang Ching-Kuo # 5 &) died on January 13. Chiang’s administration ended.

1992 | The 1992 Additional Articles of the Constitution of the ROC, Article |18,

proclaimed that The State shall accord to the aborigines in the free area legal
protection of their status and the right to political participation. It shelo
provide assistance and encouragement for their education, cultural preservation,
social welfare and business undertakifi§gs.

1993 | The 20% time limit on the broadcast of other languages on radidetevision
was abolished”

1997 | The 1997 Additional Articles of the Constitution of the ROC, Artible stated
that “The State affirms cultural pluralism and shall actively preservefasatér
the development of aboriginal languages and cultif®s.

2000 | Broadcast Languages Equality Protection of the Mass Rapid Tréaispof
Instruments Law (Continuing)

0 g s T R(C - )% F %Oz ~ = 4 %.(1982) Department of Education, Taiwan Province
Notice (71) Jiaowu Zi N0.03839 (May 12, 1982).

L gy emd (< 2 )T %7 - 2+ - 5.(1983) Ministry of Education Notice Tai (72) She Mb.51661
(Dec. 12, 1983).

02 gry g (< Z )T $ v - A - v 5£(1984) Ministry of Education Notice Tai (73) She Mb.42824
(Oct. 20, 1984).

93 Ministry of Education, Yuwenfa Caoan [Language Mcaft] (Oct. 1985).;% 7], & ¥ & % &
7% R, 2 LR~ #9] Hong Gu,Taiwan Diqu De Fangyan Yu Yuyan Zhendbélects and
Language Policies in Taiwan District], @NGSHIY UWEN XUEKAN 83-4 (June 1996).

Y R RE S X E AR B iE 2 ¥ 181%(1992) HONGHUA MINGUO XIANFA DIERCI ZENGXIU

TIAOWEN [The Second Revision of the Additional Articles@dnstitution of the Republic of China] art. 18
(2" Nat'| adopted May. 27, 1992, promulgated by thesRtent May 28, 1992). English translation
(Secretariat of the National Assembly trans. JW®82) is available at the Official Website of the
Legislative Yuarhttp://lis3.ly.gov.tw/nacgi/ttsweb?@0:0:1:dbini/retk11db@ @0.8022848832746419
(last visited Mar. 01, 2009).

05w 1 (82)F (- )& F ¥ 375744 (1993) President Order (82) Huazong (1) Yin Zi N&3 (Aug. 2,
1993).

0 ma mE e & FEH B Ee ¥ 1015 (1997) ZHONGHUA MINGUO XIANFA DISICI ZENGXIU TIAOWEN
[The Fourth Revision of the Additional Articles @bnstitution of the Republic of China] art. 16°(®at’l
adopted Jul. 18, 1997, promulgated by the Presitldnf1, 1997). English translation (Secretariahe
National Assembly trans. Oct. 1997) is availabléhatOfficial Website of the Legislative Yuan
http://lis3.ly.gov.tw/nacgi/ttsweb?@0:0:1:dbini/redk11db@ @0.80228488327464(18&st visited Mar. 01,
2009).

O L AGEHE 1 B4 3T T % R % (2000) DAZHONG Y UNSHU GONGJUBOYINYUYAN PINGDENG
BAOZHANGFA [Broadcast Languages Equality Protection of the$/Rapid Transportation Instruments
Law] (Apr. 19, 2000); The Council of Hakka Affaiwgs also established in 2001. The MPC of the MOE
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2000

The Mandarin Promotion Council was reorganized as the National Larsgjuage
Committee (Continuing)

2001 | Required Vernacular Language Classes in All Primary Schbaked on
Mandarin Plus (Continuing)
2001 | New Language Curriculum of the 9-Year Integrated Curriculum (Continuing

2003

Abolishment of the 1973 Mandarin Promotion Measures (Enforced)

2003

Language Equality Law Draft (Deferred sine die)

2003

National Language Development Law Draft (Deferred sine die)

2005

Hakka Language Development Law Draft (Deferred sine die)

2007

National Language Development Law Draft (Deferred sine die)

changed its name from the Mandarin Promotion Cdtia¢he National Languages Promotion Committee
in the same year. The NLPC further expanded itargzgtion to include Holo, Hakka, and indigenous
languages. In the following years, different vensiof the drafts of language laws were proposed by
different departments in the government, includimg Council of Hakka Affairs (2002), Institute of
Linguistics, Academia Sinica (2002), the Councilrdigenous Peoples (2003). The Ministry of Eduarati
formulated a final draft of the Language Equaligm (2003). 35 3 = T # ¥ % Yuyan Gongpingfa
Caoan [The Draft of the Language Equality Law] (0@vailable at
http://mail.tku.edu.tw/cfshih/In/fenactment.htm.
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Appendix 3
MAIN INTERNATIONAL TREATIES AND DOCUMENTSREGARDING L ANGUAGE ISSUES

1. Universal Declaration of Human Rights of 1948

2. UNESCO Convention against Discrimination in Education of 1960

3. International Covenant on Civil and Political Rights of 1976

4. International Covenant on Economic, Social and cultural Rights of 1976

5. Convention on the Elimination of All Forms of Discrimination against Women of 1979

6. Declaration on the Human Rights of Individuals who are not Natiohéhe Country
in Which They Live of 1985

7. International Labor Organization convention No. 169 of 1989
8. The Convention on the Rights of the Child of 1989

9. International Convention on the Protection of the Rights of all Migréorkers and
Members of their Families

10. Declaration on the Rights of Persons Belonging to Natiorathmic, Religious and
Linguistic Minorities of 1992

11. Vienna Declaration and Programme of Action adopted at the World r€océeon
Human Rights of 1993

12. THE UNIVERSAL DECLARATION OFLINGUISTIC RIGHTS (Barcelona: UNESCO Culture
of Peace Programme 1996).
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